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A  DIGEST, 


In  forming  a  digest  of  the  general  rules  of  evidence,  the  sub- 
ject may  be  considered,  first,  with  regard  to  the  nature  of  evi- 
dence; secondly,  with  regard  to  the  object  of  evidence; 
thirdly,  with  regard  to  the  instruments  of  evidence;  and, 
fourthly,  with  regard  to  the  effect  of  evidence. 

With  regard  to  its  nature,  evidence  may  be  considered' 
under  the  following  heads.  Primary  or  secondary  evidence  ; 
presumptive  evidence ;  hearsay ;  admissions. 

PRIMARY  EVIDENCE. 

It  is  a  general  rule,  that  the  best  evidence  must  be  given 
that  the  nature  of  the  case  admits.    B.  N.  P.  293.      Thus 
where  a  will  of  lands  is  to  be  proved,  the  primary  evidence 
of  it  is  the  will  itself,  and  neither  an  exemplification  of  it,  nor 
the  probate  is  admissible.  Id.  246,  post.     So  in  general  where 
a  contract  has  been  reduced  into  writing,  and  been  signed  by 
the  parties,  the  writing  is  the  best  evidence  of  it,  and  must 
be  produced.    Vide  post,  p.  8.     But  it  is  not  in  every  case 
necessary,  where  the  matter  to  be  proved  has  been  committed 
to  writing,  that  the  writing  should  be  produced.      If  the 
narrative  of  a  fact  to  be  proved,  has  been   committed  to 
writing,  it  may  yet  be  proved  by  parol   evidence.      Upon 
this  principle,  a  receipt  for  money  will  not  exclude  parol 
evidence  of  the  payment.     Rambert  v.   Cohen,   4  Esp.  213, 
post.    So  where,  in  trover,  to  prove  the  demand,  the  wit- 
ness stated  that  he  had  verbally  required  the  defendant  to 
deliver  up  the  property,  and  at  the  same  time  served  upon 
him  a  notice  in  writing  to  the  same  effect,  Lord  Ellenborough 
ruled  that  it  was  not  necessary  that  the  writing  should  be 
produced.   Smith  v.  Young,  1  Camp.  439.     So  where  the  fact 
to  be  proved  is,  that  certain  persons  stood  in  the  relation 
of  landlord  and  tenant,  it  was  held  that  although  there  was  a 
written  contract,  the  fact  of  the  tenancy  might  be  proved  by 
parol.  R.  v.  Inhab.  of  Holy  Trinity,  7  B.  and  C.  611,  post,  p.  13. 
So,'  although  there  exists  a  deed  of  partnership,  yet  the  fact 
of  partnership  may  be  proved  by  the  acts  of  the  parties ;  but, 
when,  in  order  to  prove  a  partnership  between  Didot  and 
Foudrinier,  whose  assignees  were  parties  to  the  suit,  a  witness 
was  asked,  whether  be  had  not  heard  Foudrinier  say,  that  by 
a  deed  between  him  and  Didot,  an  interest  belonged  to  Didot, 
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Abbott,  C.J.  whs  clearly  of  opinion  that  no  question  could  be 
asked  as  to  what  Foudrinier  had  said  of  the  contents  of  a 
written  instrument,  without  the  production  of  the  instrument, 
or  an  account  of  its'  non-plrodu«tron. .  Blotam  v.  Elsie,  R.  and 
M.  187.  Where  it  is  necessary  to  prore  the  fact  of  a  mar- 
riage, the  entry  in  the  parish  register  is  not  superior  evidence, 
but  the  fact  may  be  proved  by  the  testimony  of  persons  who 
were  present,  and  witnessed  the  ceremony.  Vide  post.  So 
the  inscriptions  and  devices  on  banners  displayed  at  a  public* 
meeting  may  be  proved  by  parol,  and  it  is  not  necessary  to 
produce  the  banners  themselves.  R.  v.  Hunt,  3  B.  and  A.  566  m 
.  The  primary  evidence  of  all  judicial  proceedings,  is  the 
production  of  the  proceedings  themselves,  or  of  examined 
copies  of  them.  Vide  post.  Thus  parol  evidence  is  not  admis- 
sible of  the  day  on  which  a  cause  came  on  to  be  tried,  as  it  is 
capable  of  proof  by  matter  of  record.  Anslsy  v.  Smith,  6  Esp. 
80.  jR.  v.  Page,  Id.  85.  And  where  to  prove  that  theplaintrff 
had  been  discharged  under  the  insolvent  act,  it  was  proposed 
to  give  in  evidence  his  admission  to  that  effect,  Lord  Ellenbo- 
rough  held  it  insufficient,  and  said  that  to  prore  a  judicial  act 
df  this  sort,  it  was  necessary  to  call  the  clerk  of  the  peace, 
and  to  give  in  evidence  the  order  of  the  Court  of  Quarter  See* 
sron  by  which  the  discharge  was  effected.  Scott  v.  Clare,  3 
Campb.  936.  So  parol  evidence  is  not  admissible  to  prove  the  - 
taking  of  oaths  required  by  the  Toleration  Act,  as  it  will  ap- 
pear by  the  records  of  the  Court  where  the  oaths  were  takes. 
jR.  v.  Rube,  Peake,  N.  P.  C.  131. 

The  counterpart  of  a  deed  is  not  secondary  evidence,  but  is 
admissible  as  original  evidence  against  the  party  executing  it 
and  those  claiming  under  him ;  Burleigh  v.  Stibbs*  4  T.  R.  465. 
Roe  v.  Davis,  7  East.  363;  and  he  will  not  be  permitted  to 
object  that  the  original  was  not  properly  stamped.  Paul  v. 
Meek,  2  Y.  and  J.  116. 


SECONDARY  EVIDENCE. 

It  is  a  general  rule,  as  already  stated,  that  the  best  evi- 
dence must  be  given  of  which  the  nature  of  the  case  is  capa- 
ble. B.  N.  P.  293.  Secondary  evidence  therefore  is  inadmis~ 
sible,  unless  some  ground  be  previously  laid  for  its  introduc- 
tion by  showing  the  impossibility  of  procuring  better  evidence* 

What  ground  must  be  laid  for  the  introduction  of  secondary 
evidence,]  Before  secondary  evidence  can  be  admitted,  it  must 
be  proved  that  better  evidence  cannot  be  obtained.  Thus  in 
the  case  of  a  lost  deed,  after  proof  of  its  due  execution,  R.  v. 
Culpepper,  Skin.  673,  the  loss  of  the  deed  must  be  proved,  and 
if  two  or  more  parts  have  been  executed,  the  loss  or  destruc- 
tion of  all  the  parts  should,  it  seems,  be  proved  before  other 
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evidence  can  be  received.  B.'NtPi  254.    See'  Doxon  v.'  Heigh* 
1  £tp.  409.    Where  the  instrument  is  in  the  possession  of  Che 
opposite  party,  parol  evidence  of  it*  contents  cannot  be  give* 
without  proof  of  the  service  of  a  notice  to  produce  it.    Sm 
post,  p.  4.    All  the  proper-  sources  from  which  the  primary 
evidence  can  be  procured  must  be  exhausted,  before  secondary 
evidence  can  be  admitted..   Thus  the  party  who  has  the  legal 
custody  of  an  instrument  must  be  applied  to  before  parol  evi- 
dence can  be  received.     JR.  v.  Stoke  Golding,  1  B.  and  A,  173* 
So  wherealetter,  which  had  been  in  the  possession  of  the  defends 
ant,  was  filed  in  the  Courtof  Chancery,  pursuant  to  anordec  in 
that  court,  it  was  ruled,  that  secondary  evidence  of  it  was  not 
admissible,  it  being  in  the  power  of  either  party  to  pioduce  it  on 
application  to  the  court.  Williams  v.  MurmingstR,  and  M.  18. 
Where  secondary  evidence  is  offered,  inconsequence  of  the 
loss  of  the  primary  evidence,  it  must  be  shown,  in  .order  to 
establish  the  loss,  that  diligent  search  has  been  made  in  those 
quarters  from  which  the  primary  evidence  was  likely  to  be 
procured.     Where  the  publisher  of  a  paper,  in  which  a  libel 
had  appeared,  stated,  that  he  believed  the  original  was  either 
destroyed  or  lost,  having  been  thrown  aside  as  useless,;  thiv 
was  held  sufficient  to  let  in  secondary  evidence.  JR.  v.  Johnson, 
T  East,  66.     So  where  a  license  to  trade  had  been  returned  to 
the  secretary  of  the  governor  who  had  granted,  it,. and  the  sew 
cretary  swore  that  it  was  his  custom  to  destroy  or  put  aside 
such  licenses  amongst  the  waste  papers  of  his  office  as. of  no 
further  use;   and  that  he  supposed  he  had  disposed  of  the 
license  ih  question  in  the  same  manner  as  other  licenses-;  and 
that  he  had  searched  for  it  but  did  not  recollect  whether  he 
had  found  it  or  not,  though  he  did  not  think  he  had  found  it* 
the  court  beld  the  loss  sufficiently  proved.  Kensington  v.  Iuglis, 
8  East,  278.    So  where  it  became  necessary  to  account  for  the- 
non-production  of  a  policy,  and  it  was  proved  that  it  had  been 
effected  about  seven  years  before,  and  having  become  useless 
on  account  of  a  second  policy  being  effected,  it  had  probably 
been  returned  to  the  plaintiff,  and  the  clerk  of  the  plaintiffs 
attorney  a  few  days  before  the  trial  of  the  action,  searched  for 
it  in  the  plaintiff's  house,  not  only  in  every  place  pointed  out 
by  the  plaintiff,  hut  in  every  place  Which  he  thought  likely,  to* 
contain  a  paper  of  this  description,  the  search  was  held  to  be> 
sufficient.  Brewster  v.  Sewell,  3  B.  and  A.  296.    So  in  a  settlen 
ment  case,  where  it  was  proved,  that  one  part  only  of  an  inden* 
tore  had  been  executed,  that  the  pauper  and  master  were  both 
dead  at  the  time  of  trial,  and  that  an  inquiry  for  it  had  been 
made  of  the  pauper  shortly  before  his  death,  who  said,  that  the 
indenture  had  been  given  up  to  him  after  the  expiration  of  the 
apprenticeship,  and  that  he  had  burnt  it,  and  that  an  inquiry 
had  also  been  made  of  the  daughter  and  sole  executrix  of  the 
r,  who  said  she  knew  nothing  about,  it,  it  was  held  thai 
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a  sufficient  inquiry  had  been  made  to  render  parol  evidence  of 
the  contents  admissible.  R.  v.  Morton,  4  M.  and  S.  48.  But 
where  the  party  in  whose  possession  the  instrument  was  is 
alive,  he  must  be  called  and  his  declarations  are  not  admissi- 
ble. R.  v.  Denio,  7  B.  and  C.  620.  Parkins  v.  Cobbett,  1  C. 
and  P.  283.  Thus  where,  in  another  settlement  case,  it  ap- 
peared, that  there  were  two  parts  of  an  indenture,  one  of 
which  had  been  destroyed,  and  the  other  delivered  to  Miss  T. 
to  whom  the  pauper  had  been  assigned,  and  that  application 
had  been  made  to  Miss  T.  (who  was  not  called)  who  said  she 
could  not  find  the  indenture,  and  did  not  know  where  it  was; 
the  search  was  held  to  be  insufficient.  R.  v.  Cast  let-on,  6  T.  Rm 
236,  and  see  Williams  v.  Younghusband,  1  Stark,  139.  Where 
the  loss  or  destruction  of  the  paper  may  almost  be  presumed, 
very  slight  evidence  of  its  loss  or  destruction  is  sufficient.  Per 
Abbott,  C.J.  Brewster v*  Sewell,  3  B.  and  A.  296.  Per  Bay  leif, 
J.  Freeman  v.  Arkell,  2  B.  and  C.  496.  The  degree  of  dili- 
gence to  be  used  in  searching  for  a  deed  must  depend  on  the 
importance  of  the  deed,  and  the  particular  circumstances  of 
the  case.  Per  Cur.  Gully  v.  Bp.  of  Exeter,  4  Bingh.  298.  The 
presumption  is  that  an  useless  instrument  would  be  destroyed.; 
Per  Bay  ley,  J.  R.  v.  East  Fairley,  6  D.  and  R.  153.  Where 
it  was  die  duty  of  the  party  in  possession  of  a  document  to 
deposit  it  in  a  particular  place,  and  it  is  not  found  in  that 
place,  the  presumption  is  that  it  is  lost  or  destroyed.  R.  v. 
Stourbridge,  8  B.  and  C.  96.  2  M.  and  R.  43.  vS.  C. 

Notice  to  produce,  when  necessary.']  In  general,  when  any- 
written  instrument  is  in  the  possession  of  the  opposite  party, 
secondary  evidence  of  its  contents  is  inadmissible,  without 
previous  proof  of  a  notice  to  produce  the  original.  But 
where,  from  the  nature  of  the  proceedings,  the  party  in  pos- 
session of  the  instrument  has  notice  that  he  is  to  be  charged 
with  the  possession  of  it,  as  in  the  case  of  trover  for  a  bond, 
a  notice  to  produce  is  unnecessary.  How  v.  Hall,  14  East, 
274.  Scott  v.  Jones,  4  Taunt.  865.  Colling  v.  Treweek,  6  B. 
and  C  398.  So  a  notice  is  not  required  where  the  party 
has  procured  the  possession  of  the  instrument  by  fraud,  as 
where  he  has  received  it,  after  the  commencement  of  the  action, 
from  a  witness  called  for  the  purpose  of  producing  it  under  a 
subpoena  duces  tecum.  Leeds  v.  Cook,  4  Esp.  256.  A  counter- 
part may  be  read  without  a  notice  to  produce  the  original. 
Burleigh  v.  Stibbs,  5  T.  R.  465.  Roe  v.  Davis,  7  East,  363,  ante, 
p.  2.  In  an  action  for  seaman's  wages,  secondary  evidence 
of  the  ship's  articles  is  admissible  under  stat.  2  G.  II.  c.  36, 
8.  8,  without  a  notice  to  produce  them.  Bowman  v.  Manzleman, 
2  Camp.  315.  Notice  to  produce  a  notice  is  not  requisite. 
Kine  v.  Beaumont,  3  B.  and  B.  288.  Colling  v.  Treweek,  6  B. 
andC.  398.    It  seems  to  be  the  better  opinion*  that  neither  - 
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party  will  be  allowed,  either  in  an  examination  in  chief,  or  in 
a  cross-examination,  to  inquire  into  the. contents  of  a  deed, 
merely  because  the  opposite  party  has  the  original  deed  in  hie 
possession,  in  court,  at  the  time  of  the  trial,  and  that  the  op- 
posite party  may  object  to  parol  evidence  of  the  contents  on 
account  of  his  not  having  received  a  notice  to  produce  the  ori- 
ginal. 1  Phill.  Ev.  425.  1  Stark.  Ev.  362.  See  also  Doe  v. 
Grey,  1  Stark.  283.     Doe  v.  Harvey,  4  Burr.  2484. 

Notice  to  produce ;  proof  of  possession  of  original.]     In  order 
to  render  a  notice  to  produce  available,  it  must  be  proved  that 
the  original  instrument  is  in  the  hands  of  the  opposite  party  or 
of  his  privy.     The  nature  of  this  evidence  must  vary  accord- 
ing to  the  nature  of  the  instrument.     Where  it  belongs  exclu- 
sively to  the  party,  slight  evidence  is  sufficient  to  raise  a  pre- 
sumption that  it  is  in  his  possession.    Thus,  where  a  solicitor 
proved  that  he  had  been  employed  by  the  defendant  to  solicit 
his  certificate,  and  that  looking  at  his  entry  of  charges,  he  had 
no  doubt  the  certificate  was  allowed,  this  was  held  to  be  proof 
of  the  certificate  having  come  to  the  defendant's  hands.  Henry 
v.  Leigh,  3  Campb.  502.    Where  the  instrument  has  been  de- 
livered to  a  third  person,  between  whom  and  the  party  to  the 
suit  there  exists,  a  privity,  notice  to  the  latter  is  sufficient,  as 
.in  an  action  against  the  owner  of  a  vessel  for  goods  supplied 
to  the  use  of  die  vessel,  a  notice  to  the  defendant  to  produce 
•the  order  for  the  goods,  which  had  been  delivered  to  the  cap- 
ttain,  is  sufficient.  Baldney  v.  Ritchie,  1  Stark.  338.    So  in  an 
action  against  the  sheriff,  a  notice  to  bis  attorney  to  produce  a 
writ  which  has  been  returned  to  the  under-sheriff,  while  the 
defendant  was  in  office,  is  sufficient.  Taplm  v.  Atty,  3  Binghm 
164.     So  also  notice  to  a  defendant  to  produce  a  check  drawn 
.  by  him,  and  paid  by  his  banker,  is  sufficient  to  entitle  the 
plaintiff,  to  give  secondary  evidence  of  its  contents,  although 
the  check  remains  in  the  banker's  hands.   Partridge  v.  Coates, 
R.  and  M.  156.      Burton  v.  Payne,  2  C.  and  P.  520.      But 
where  a  paper  had  been  delivered  to  a  third  person,  under 
whom  the  defendant  justified,  and  by  whose  directions  he 
acted,  a  notice  to  produce,  served  upon  the  defendant,  is  not 
sufficient  to  authorize  the  admission  of  secondary  evidence. 
Evans  v.  Sweet,  R.  and  M.  83.    R.  v.  Pearce,  Peaks  76.     But 
tee  Pritchard  v.  Symonds,  B.N. P.  254,  contra. 

Notice  to  produce,  form  of."]  A  notice  to  produce  may  be  by 
parol,  and  if  both  a  written  and  parol  notice  have  been  given, 
proof  of  either  is  sufficient.  Smith  v.  Young,  1  Campb.  440. 
A  notice  to  produce  a  particular  letter  must  specify  the  letter 
intended;  to  produce  "  all  letters,"  is  too  general.  France  v. 
Lucy,  R.  and  M.  341.  Jones  v.  Edwards,  M'Cl.  and  Y.  139. 
•  If  the  title  of  the  cause  is  misdescribed  in  the  notice,  it  will 
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be  bad,  as  "  A.  assignee  of  B.  and  C.  v.  D."  instead  of  '•  A. 
assignee  of  B.  v.  D."  Harvey  v.  Morgan,  2  Stark.  19. 

Notice  to  produce  service  of,  on  whom.']  In  general  it  is  suffi- 
cient, even  in  a  qui  tarn  action,  to  serre  the  notice  to  produce 
on  the  attorney  or  agent  of  the  party.  Cates  v.  Winter,  3  T.R. 
306,  2  T.R.  203  (n).  Bryan  v.  Wagstaff,  R.  and  M.  S27„ 
But  a  notice  to  produce  papers  not  necessarily  connected  with 
the  cause,  served  on  the  attorney  so  late  as  to  prevent  the 
party  from  receiving  it  in  time  before  the  trial,  is  not  good* 
Vide  v.  Lady  Anson,  1  M.  and  M.  96. 

Notice  to  produce,  time  of  service  of  J]  The  notice  must  ap- 
pear to  be  a  reasonable  notice.  Service  of  the  notice  upon 
the  wife  of  the  defendant's  attorney,  in  a  town  cause  late  in  the 
evening  before  the  trial,  was  ruled  insufficient.  Doe  v.  Grey, 
1  Stark,  283.  But  notice  to  produce  a  letter  served  on  the  at- 
torney of  the  party  on  the  evening  next  but  one  before  the 
trial,  was  ruled  to  be  sufficient,  though  the  party  was  out  of 
England,  the  presumption  being  that  on  going  abroad  the  party 
had  left  with  his  attorney  the  papers  necessary  for  the  conduct 
of -the  trial.  Bryan  v.  Wagstaff,  R.  and  M.  327.  See  also 
Affalo  v.  Foudrinier,  1  M.  and  M.  335  (»).  And  a  notice 
served  on  the  tenth  of  April,  the  trial  being  on  the  fourteenth, 
was  ruled  to  be  sufficient  to  let  in  secondary  evidence  of  let- 
ters written  eighteen  years  back,  and  addressed  to  the  defend- 
ant, a  foreigner,  at  his  residence  abroad.  Drabble  v.  Downer, 
R.andM>47. 

Notice  to  produce,  effect  of.]  If  the  party  refuses  to  produce 
the  papers  required,  such  a  circumstance  does  not  afford  any 
inference  against  him,  it  merely  entitles  the  other  party  to  give 
secondary  evidence.  Cooper  v.  Gibbons,  3  Campb.  363.  Lawson 
v.  Sherwood,  1  Stark.  315.  Where  a  party  has  notice  to  pro- 
duce a  particular  instrument,  but  does  not  say  that  he  has  not 
got  it,  though  he  has  in  met  delivered  it  to  the  Stamp  Office,  the 
other  party  will  be  allowed  to  give  parol  evidence  of  the  con- 
tents. Sinclair  v.  Stephenson,  1  C.  and  P.  585.  If  the  party, 
.giving  the  notice,  declines  to  use  the  papers  when  produced, 
this,  though  matter  of  observation,  will  not  make  them  evi- 
dence for  the  adverse  party ;  Sayer  v.  Kitchen,  1  Esp.  210 ; 
though  it  is  otherwise  if  the  papers  are  inspected.  Wharam  v. 
Jlouttege,  5  Esp-  235.  Secondary  evidence  of  papers,  to  pro- 
xtnee  which  notice  has  been  given,  cannot  be  entered  into  until 
•the  party  calling  for  them  has  opened  his  case,  before  which 
time  there  can  be  no  cross-examination  as  to  their  contents. 
Graham  v.  Dyster,  2  Stark.  23. 

What  is  sufficient  secondary  evidence,]    Where  a  notice  to 
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produce  a  deed  has  been  given,  and  the  deed  is  not  produced, 
s  counterpart,  if  in  existence,  is  the  next  best  evidence ;  R*  *• 
Cattleton,  6  T.  R.  236 ;  if  there  be  no  counterpart,  an  examined 
copy;  if  no  examined  copy,  parol  evidence.  B.N.  P.  254.  And 
parol  evidence  of  a  writing  may  be  given  as  secondary  evidence* 
though  the  person  who  wrote  the  instrument  is  alive  and  not 
called.  Litbman  v.  Pooley,  1  Stark,  167.     The  copy  of  a  copy 
is  not  the  best  secondary  evidence  when  the  original  copy  can 
be  produced.  Ibid.    Where  possession  has  gone  along  with,  a 
deed  for  many  years,  the  original  of  which  is  lost  or  destroyed, 
an  old  copy  or  abstract  may  be  given  in  evidence,  although 
not  proved  to  be  true,  because  it  may  be  impossible  to  give 
better  evidence.  B.  N.P.  254.    After  notice  to  the  defendant 
to  produce  a  letter,  which  he  admitted  he  had  received  from 
the  plaintiff,  it  was  ruled  that  an  entry  by  a  deceased  clerk  in 
a  letter-book,  purporting  to  be  a  copy  of  a  letter  from  the 
plaintiff  to  the  defendant,  was  evidence  of  the  contents,  prodf 
being  given  that  according  to  the  course  of  business,  letters  of 
business  written  by  the  plaintiff  were  copied  by  this  clerk,  and 
•ant  off  by  the  post.   Pritt  v.  Fairclough,  3  Campb.  305.     So 
the  copy  of  a  letter  accompanied  with  a  memorandum  in  the 
handwriting  of  a  deceased  clerk,  purporting  that  the  original 
had  been  forwarded  by  him,  is  evidence,  with  proof  that  this 
•  was  the  usual  mode  of  transacting  business.  Hagedorn  v.  Reid, 
S  Campb.  377.    But  where  the  practice  of  the  defendants 
counting-house  was,  that  the  clerk  after  copying  a  letter  into 
the  letter-book  returned  it  to  the  defendant  to  seal,  and  that 
he,  or  another  clerk,  carried  all  the  letters  to  the  post-office, 
but  there  was  no  particular  place  of  deposit  in  the  office  for 
such  letters,  and  neither  of  the  clerks  had  any  recollection  of 
the  particular  letter,  though  they  swore  that  they  had  uni- 
formly carried  all  letters  given  them  to  carry,  Lord  Tenter- 
den  ruled  that  the  copy  in  the  letter-book  was  not  evidence 
that  the  original  had  been  sent.    His  Lordship  added,   "If 
the  duty  of  the  clerk  had  been  to  see  the  letters  he  copied 
carried  to  the  post-office,  it  might  have  done.1'  Toosey  v.  nil" 
tiams,  1  M.  and  M.  129.    A  copy  taken  by  a  copying-machine 
is  not  evidence  without  a  notice  to  produce  the  original.  Nodin 
v.  Murray,  3  Campb.  228.    See  R.  v.  Watson,  2  Stark.  129. 
An  entry  in  the  register-book  at  the  custom-house,  stating, 
that  a  certificate. of  register  was  granted  on  an  affidavit  of  A. 
that  he  was  an  owner,  is  not  admissible  as  secondary  evidence 
of  the  contents  of  the  affidavit;   some  person  who  has  seen 
the  affidavit,  and  knows  that  it  was  made  by  A.,  must  be  called. 
Teed  v.  Martin,  4  Campb.  90.    To  entitle  a  party  to  go  into 
secondary  evidence  of  a  writ,  after  its  return,  it  must  be  shown, 
that  search  has  been  made  in  the  treasury,  and  that  subse- 
quently to  the  return  day  the  writ  was  in  the  possession  -of 
the  opposite  party,  on  whom  notice  to  produce  it  has  been. 
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served.  Edmonstone  v.  Plaisted,  4  Esp.  160.  Where  there  are 
two  parts  of  a  written  agreement,  both  executed  at  the  same 
time,  the  one  stamped  and  the  other  unstamped,  the  unstamped 
part  is  admissible  as  secondary  evidence  of  the  contents  of 
the  stamped  part.  Waller  v.  HorsfaU,  1  Campb.  501,  Munn  v. 
Godbold,  3  Bingk.  292.  11  B.  Moore  49,  S.C. 

In  order  to  prove  the  endowment  of  a  vicarage,  an  old  ledger 
Or  chartulary  of  an  abbey,  containing  amongst  other  things  an 
account  of  the  several  matters  of  endowment,  and  found  in  the 
possession  of  the  person  who  had  succeeded  to  part  of  the 
-abbey  estates,  was  admitted  as  secondary  evidence  of  the  en- 
dowment, search  having  been  made  for  the  original  endow- 
ment. Bullen  v.  Mitchell,  2  Price,  399,  S.  C.  in  D.  P.  4  Dow, 
297. 

In  an  action  against  an  executor  for  money  had  and  received • 
after  notice  to  produce  the  probate,  the  original  will,  produced 
by  the  officer  of  the  ecclesiastical  court,  and  bearing  the  seal 
of  that  court,  and  endorsed  as  the  instrument  on  which  probate 
was  granted,  with  the  value  of  the  effects  sworn  to,  is  admis- 
sible as  secondary  evidence.  Gorton  v.  Dyson,  1  B.andB.  219.. 
So  where  in  an  avowry  for  a  rent-charge,  the  avowant  could 
not  produce  the  will  under  which  he  claimed  (it  belonging  to> 
the  devisee  of  the  land)  but  produced  the  ordinary's  register 
of  the  will,  and  proved  former  payments,  it  was  held  sufficient 
evidence  against  the  plaintiff,  the  devisee  of  the  land  charged. 
B.  N.  P.  346.  But  it  seems  in  this  case  there  should  be  a 
notice  to  produce. 

« 

Parol  evidence  inferior  to  written  evidence. ~\-  In  general,  parol 
evidence  is  esteemed  secondary  in  its  nature  to  written  evidence. 
Thus  when  an  agreement  has  been  reduced  into  writing,  the 
writing  must  be  produced ;  Brewer  v.  Palmer,  3  Esp.  213.  Doe 
t>.  Griffith,  6  Bingh.  533 ;  and  if  not  properlystamped  the  plain- 
tiff must  be  non-suited.  But  a  mere  memorandum  not  signed  by 
the  parties  will  not  prevent  the  introduction  of  parol  evidence* 
Doe  v.  Cartivright,  3  B.  and  A.  326 ;  and  see  Hawkins  v.  Warr, 
3  B.  and  C.  698.  So  where  a  verbal  contract  is  made  for  the 
sale  of  goods,  and  is  put  into  writing  afterwards  by  the 

-  vendor's  agent,  for  the  purpose  of  assisting  his  recollection, 
but  not  signed  by  the  vendor,  it  may  be  proved  by  parol. 

•  Dalison  v.  Stark,  5  Esp.  163.  In  order  to  render  the  produc- 
tion of  the  writing  necessary,  it  must  appear  to  relate  to  the 
matter  in  question;  thus  where  the  parol  evidence  is  offered 
to  prove  a  tenancy,  it  is  not  a  valid  objection  that  there  is 
some  written  agreement  relative  to  the  holding,  unless  it 
should  also  appear  that  the  agreement  was  between  the  parties 
as  landlord  and  tenant,  and  that  it  continues  in  force  to  the 
very  time  to  which  the  parol  evidence  applies.  Doe  v.  Morris, 
12  East,  237.  See  Stevens  v.  Penney,  2  23.  Moore,  349.  Where, 
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ia  ejectment,  the  plaintiffs  witness  proved  an  acknowledg- 
ment by  the  defendant  that  lie  held  under  T.,  and  stated  that 
he  (the  witness)  had  drawn  an  agreement  touching  the  pre- 
mises, between  the  plaintiff  and  T.,  it  was  held  that  the  plain- 
tiff was  hound  to  produce  the  writing.  Fenn  v.  Griffith,  6 
Bingh.  533. 

Parol  evidence  inadmissible  to  vary  or  contradict  a  writing."] 
As  parol  evidence  is  inferior  to  written  evidence,  it  is  not  ad- 
mitted to  vary  or  contradict  the  terms  of  an  instrument  in 
writing.  Thus  where  it  was  agreed  in  writing,  that  A.  for 
certain  considerations  should  have  the  produce  of  Boreham 
meadow,  it  was  held,  that  he  could  not  prove  by  parol  that  he 
was  to  have  both  the  soil  and  produce  of  Millcroft  and-  of 
Boreham  meadow.  Meres  v.  Ansell,  3  Wils.  275 ;  and  see  Hope 
v.  Atkins,  1  Price,  143.  So  parol  evidence  is  inadmissible  to 
show  that  a  note  made  payable  on  a  day  certain,  was  to  be  pay- 
able on  a  contingency  only.  Dawson  v.  Walker,  1  Stark.  361, 
Woodbridge  v.  Spooner,  3  B.  and  A.  233.  So  where  the  condi- 
tions of  sale  described  the  number  and  kind  of  timber  trees  to 
.  be  sold  by  lot,  but  not  the  weight  of  the  timber,  it  was  held, 
that  parol  evidence  could  not  be  given  that  the  auctioneer  hod 
at  the  sale  warranted  the  timber  of  a  certain  weight.  Powell  v. 
Edmunds,  12  East,  6.  So  parol  evidence  is  inadmissible  to 
alter  the  legal  construction  of  a  written  agreement.  Thus 
where  an  agreement  for  the  sale  of  goods  was  silent  as  to  the 
time  of  delivery,  in  which  case  the  law  implies  a  contract  to 
deliver  in  a  reasonable  time,  it  was  held,  that  parol  evidence 
of  an  agreement  to  take  them  away  immediately  was  inadmis- 
sible. Greaves  v.  Ashlin,  3  Campb.  426.  Halliley  v.  Nicholson, 
1  Price,  404.  But  where,  by  agreement  in  writing,  certain 
goods  were  to  be  delivered  at  fixed  times,  and  part  being  deli- 
vered, a  verbal  agreement  was  made  to  extend  the  time  for  the 
delivery  of  the  remainder,  it  was  held,  that  evidence  of  such 
verbal  agreement  was  admissible.  Cuff  v.  Penn,  1  M.  and  S. 
21.  So  parol  evidence  is  admissible  to  show  that  a  written 
contract  between  A.  and  B.  was  in  fact  made  by  B.,  not  on 
his  own  account,  but  as  agent.  Wilson  v.  Hart,  7  Taunt.  295, 
1  B.  Moore,  45  S.  C.  Parol  evidence  is  admissible  of  a  con- 
tract collateral  to  that  contained  in  a  deed  or  writing,  though 
relating  to  the  same  subject  matter.  White  v.  Parker,  12  East, 
578.  Seago  v.  Deane,  4  Bingh.  459. 

Parol  evidence  admissible  to  prove  an  additional  consideration  in 
a  written  instrument,  or  to  vary  the  date,  $c]  Where  no  con- 
sideration is  mentioned  in  a  deed,  a  consideration  maybe  aver- 
red and  proved  by  parol,  for  such  averment  stands  with  the 
deed,  and  does  not  contradict  or  vary  it.  Mildmay's  case,  1  Rep. 
.176,  a.  Peacock  v.  Monk,  1  Ves.  128.  .  So  where  there  is  aeon* 
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^deration  stated,  an  averment  of  another  consideration,  -which 
is  not  contrary  to  the  deed,  may  be  made.  Ibid.  Viliers  v.  Bea- 
mxmt,  Dyer,  146,  a.  TuU  v.  ParUtt,  1  M.  and  M.  472.     So  in 
•  s  settlement  case,  where  the  deed  of  conveyance  stated  the 
consideration  of  the  purchase  to  be  twenty-eight  pounds, 
parol  evidence  was  admitted  to  show  that  the  consideration 
was  in  fact  thirty  pounds.    R.  v.  Scammonden,  3  T.  R.  474* 
rParol  evidence  is  admissible  to  prove  a  deed  delivered  on  a 
-day  different  from  that  on  which  it  professes  to  have  been  in- 
dented and  concluded.  Stone  v.  Bale,  3  Lev.  348,  and  see  Steele 
«.  Mart,  4  B.  and  C.  272. 

Parol  evidence  admissible  to  prove  fraud  in  written  instruments.^ 
Where  fraud  is  imputed,  any  consideration,  however  contrary 
to  the  averment  of  a  deed,  may  be  proved  to  show  the  fraudu- 
lent nature  of  the  transaction.  B.N. P.  173.  See  Paxton  v. 
Pepham,  9  East,  421.  So  in  order  to  set  aside  a  will  for  fraud, 
parol  evidence  may  be  given  of  what  passed  at  the  signing, 
and  what  the  testator  said.  Doe  v.  Alien,  &.T.R.  147.  The 
party  charged  with  fraud  will  not  be  admitted  to  prove  any- 
other  consideration  than  that  stated.  Clarkson  v.  Hanway,  2  Jr. 
Wms.203. 

Parol  evidence  admissible  to  prove  custom  not  expressed  in  written 
instrument.']  Where  the  parties  have  contracted  in  writing,  in 
many  instances  parol  evidence  is  admitted  to  prove  a  custom, 
.affecting  the  contract,  on  the  ground,  that  where  such  a  custom 
/exists,  the  parties  must  be  taken  to  have  made  their  contract 
subject  to  its  operation.  Thus,  in  the  construction  of  mer- 
cantile contracts,  parol  evidence  is  always  admitted  to  show 
the  sense  in  which,  according  to  the  usage  and  custom  of 
.merchants,  such  contracts  are  to  be  understood.  As  where  a 
•ship  was  warranted  to  depart  with  convoy,  evidence  of  the 
•usage  amongst  merchants  was  admitted  to  show  that  this  meant 
convoy  from  the  usual  place  of  rendezvous.  Lethullier's  Case, 
2  SaUc  443.  So  to  explain  tbe  meaning  of  "  days  "  in  a  bill 
of  lading.  Cochran  v.  Retberg,  3  Esp.  121.  See  Donaldson  v. 
Forster,  Abbott  on  Shipp.  209,  5th  ed.,  Birc%  v.  Depeyster,  4 
Campb.  385. 1  Stark.  210,  S.  C.  Taylor  v.  Briggs,  2  C.  and  P. 
525.  Simpson  v.  Henderson,  1  M»  and  M.  300.  So  where  there 
was,  an  ambiguity  on  the  face  of  an  account,  a  clerk  in  the 
office  in  which  the  account  was  kept  was  permitted  to  explain 
the  meaning  of  a  particular  item.  Hood  v.  Reeves,  3  C.  and  P. 
«B32.  But  proof  of  the  usage  of  trade  is  not  admissible  to  contra- 
dict the  plain  words  of  an  instrument ;  as  where  a  policy  of 
insurance  was  "  on  the  ship  till  moored  at  anchor  twenty-four 
hours,  and  on  the  goods  till  discharged  and  safely  landed,"  evi- 
dence of  an  usage  that  the  risk  on  the  goods  as  well  as  the  ship 
ejqniediatW6nty«fo^hounwasheldiiiadi 
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clear  aiid  unequivocal  words  of  the  policy.  Parkinson  v.  Collier, 
Park,  Ins.  416,  6th  ed.  So  in  an  action  on  a  warranty  of  "  prime 
singed  bacon,"  parol  evidence  was  rejected  of  a  practice  in  the 
bacon  trade  to  receive  bacon  in  some  degree  tainted,  as  * '  prime 
singed  bacon." .  Yale*  v.  Pym,  6  Taunt.  446,  2  Marsh.  141, 
S.  C.  It  has  been  doubted  whether  the  practice  of  admitting 
parol  evidence  in  these  cases  has  not  been  carried  to  an  incon- 
venient length.  See  Anderson  v.  Pitcher*  2  B.  and  P.  168. 

A  custom  affecting  the  contract  may  be  proved  by  parol  in 
other  as  well  as  in  mercantile  contracts. "  Thus  it  may  be  proved, 
that  a  heriot  is  due  by  custom  on  the  death  of  a  tenant,  though 
not  expressed  in  the  lease.  White  v.  Sayer,  Palm.  211.  Or, 
that  a  lessee  by-deed  is  entitled  by  custom  to  an  away-going 
crop,  though  it  be  not  mentioned  in  the  deed.  Wigglesworth  v. 
DalUson,  DaugL  201.  So  in  the  case  of  a  lease  not  under 
esal.  Senior  v.  Army t age,  Holt,  197.  But  where  acovenantin 
exposes  terms,  or  by  necessary  implication,  excludes  the  cus- 
tomary right,  evidence  of  such  right  is  inadmissible.  Webb  v. 
Plummet,  2  B.  and  A.  746. 

Parol  evidence  admissible  to  explain  ancient  charters,  grants, 
<£(*•]  In  the  construction  of  ancient  charters,  parol  evidence 
.has  always  been  admitted  to  prove  the  continual  and  imme- 
morial usage  under  the  instrument.  2  Inst.  282.  R.  v.  Varlo, 
Cswpw  948.  Chad  v.  Tilsed,  2  jB.  and  B.  406.  Governors  of 
Lucton  School  v.  Scarlett,  2  Y.  and  J.  330.  So  in  the  construc- 
tion of  ancient  grants  and  deeds  there  is  no  better  way  of  con- 
struing them  than  by  usage,  and  contemporanea  expositio  is  the 
■best -way  to  go  by.  Per  Lord  Hardwicke,  Attorney -General 
v.  Parker,  3  Atk.  576.  However  general  the  words  of 
ancient,  grants  may  be,  they  are  to  -  be  construed  by  evi- 
dence of  the -manner  in  which  the -thing  has  been  always 
possessed  and.  used.  Per  Lord  Ellenborough,  Wild  v.  Hornby, 
7  East,  199.  '  There  seems  to  be  no  distinction  in  this  respect 
between  charters  and  private  deeds.  Withnell  v.  Gartham, 
6  T«  R.  398,  Stammers  u.  Dixon,  7  East,  200.  Evidence  of  usage, 
however,  will  not  be  admitted  to  overturn  the  clear  words  of 
a  charter.  See  R.  v.  Varlo,  Cowp.  248.  In  the  case  of  modern 
deads  evidence  of  the  acts  of  the  parties  is  not  admissible,  in 
the  construction  of  the  instrument,  to  show  their  understand- 
ing of  it.  Clifton  v.  Walmesley,  5  T.R*  564.  Iggulden  v.  May, 
9  Yes,  333.    2  N.R.  452,. &  C.     Moore  v.  Foley,  6  Ves.  238. 

Parolevidence  admissible  to  discharge  written  agreements.]  Al- 
though a  deed  cannot^  be  revoked  or  discharged  by  parol,  or 
even  by  writing  not  under  seal,  yet  an  executory  agreement, 
in  writings  not  under  seal,  may,  before 'breach,  be  discharged 
by  a*  subsequent  parol  agreement;  Lord  Milton  v.  Edworth, 
6B.  P-C.587 j  but*  after  breach,  it cannotbe discharged,  unless 
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.by  deed  or  accord  and  satisfaction.  B.N.  P.  152.  WUUmghby 
v.  Backhouse,  2  B.  and  C.  824.  So  it  seems,  that  where  the 
instrument  is  in  writing  pursuant  to  the  statute  of  frauds,  it 
may  yet  be  discharged  by  a  subsequent  parol  agreement  be- 
fore breach.  1  Phill.  Ev.  545,  and  see  Cuff  v.  Penn,  1  M.  and 
S,  21,  ante  p.  9. 

Parol  evidence  admissible  to  explain  latent  ambiguity. ~\  Where 
.  an  ambiguity  not  apparent  on  the  face  of  a  written  instrument 
.  is  raised  by  the  introduction  of  parol  evidence,  then  from  the 
necessity  of  the  case,  the  same  description  of  evidence  is  ad- 
mitted to  explain  the  ambiguity ;  for  example,  where  a  testator 
devises  bis  estate  of  Blackacre,  and  has  two  estates  called 
Blackacre,  evidence  may  be  admitted  to  show  winch  of  the 
Blackacres  is  meant ;  or  if  one  devises  to  his  son  John  Thomas,, 
and  he  has  two  sons  of  the  name  of  John  Thomas,  evidence 
may  be  admitted  to  show  which  of  them  the  testator  intended. 
.Per  Gibbsy  C.  J.  Doe  v.  Chichester,  4  Dow,  93.  So  where  land 
is  devised  to  a  person  designated  by  her  Christian,  and  sur- 
name only,  and  no  person  of  that  name  claims  under  tbe  de- 
vise, parol  evidence  is  admissible,  to  show  that  the  name  was 
mistaken  by  the  person  who  took  the  instructions  for  the  will. 
Beaumont  v.  Fell,  2  P.  Wms.  141 ,  and  see  Careless  v.  Carries*, 
1  Meriv.  384..  And  where  a  devise  was  to  S.  H.  second  son  of 
T.  H.,  but  in  fact  he  was  the  third  son,  evidence  of  the  state 
of  the  testator's  family  and  of  other  circumstances  was  ad* 
mitted  to  show  whether  he  had  mistaken  the  name  or  not.  I)oe 
v.  Huthwaite,  3  B.  and  A.  632.  So  where  a  fine  was  levied  of 
twelve  messuages  in  Chelsea,  and  it  appeared  that  the  cognigor 
had  more  than  twelve  messuages  in  Chelsea,  parol  evidence 
was  admitted  to  show  which  messuages  in  particular  the 
cognizor  intended  to  pass.  Doe  v.  Wilford,  R.and  M.  88.  8  X). 
and  R.  549.  Where  a  subject  matter  exists  which  satisfies 
the  terms  of  the  will,  and  to  which  they  are  perfectly  applica- 
ble, there  is  no  latent  ambiguity,  and  no  evidence  can  be  ad- 
mitted for  the  purpose  of  applying  the  terms  to  a  different 
object.  3  Stark.  Ev.  1026.  Thus,  where  a  testator  devised  his 
"  estate  at  Ash  ton,"  it  was  held,  that  parol  evidence  was  in- 
admissible to  show  that  he  was  accustomed  to  call  all  bis  ma- 
ternal estate  "his  Ashton  estate,"  there  being  an  estate  in 
{he  parish  of  Ashton  which  was  sufficient  to  satisfy  the  devise* 
Doe  v.  Oiendon,  3  Taunt.  147,  S.  C.  in  Error,  4  Dow,  65.  $em 
also  Carruthers  v.  Sheddon,  6  Taunt.  14. 

Where  the  ambiguity  is  not  latent,  and  raised  by  extrinsic 
evidence,  but  patent  or  apparent  on  the  face  of  the  instrument,, 
parol  evidence  is  not  admissible  to  explain  such  ambiguity. 
Thus,  where  a  blank  is  left  for  the  devisee's  name  in  a  wiu» 
parol  evidence  cannot  be  admitted  to  show  whose  name  was 
intended  to  be  inserted.    Baylis  v.  Att.-Gen.  2  Atk.  239.    See 
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•  Doe  v.  West  lake,  4  B.  and  A.  57.  But  where*a  blank  was  left 
for  the  Christian  name  only,  parol  evidence  was  admitted  to 
prove  the  individual  intended.  Price  v.  Page,  4  Vet.  680.  So 
in  case  of  a  devise  "  to  Mrs.  C."  the  Chancellor  referred  it  to 
the  Master  to  receive  evidence,  to  show  the  person  intended. 
Abbot  v.  Massie,  3  Ves.  148. 

Where  a  blank  is  left  in  a  written  agreement,  which  need  not 
have  been  reduced  into  writing,  and  would  have  been  equally 
binding  if  written  or  unwritten  (as  if  the  agreement  were  to 
deliver  goods  to  the  amount  of  less  than  ten  pounds,  and  a  blank 
were  left  for  the  quantity  of  goods  to  be  delivered),  in  such  a 
case  it  is  presumed,  in  an  action  for  the  non-performance  of 
the  contract,  parol  evidence  might  be  admitted  to  show  the 
quantity  for  which  the  parties  agreed.  1  PhilL  Ev.  521 .  So 
where  in  the  bishop's  register,  a  blank  was  left  for  the  patron's 
name,  it  was  held,  that  this  might  be  supplied  by  parol  evi- 
dence. -B.  of  Meathv.  Lord  Betjield,  1  Wils.  215, 

Parol  evidence  admissible  on  questions  of  parcel  or  no  parcel.] 
Where  the  question  is  "  parcel  or  no  parcel,"  parol  evidence 
is  admissible  to  explain  a  writing.  Thus,  where  a  testator  de- 
vised "  all  bis  farm  called  Trogues  farm,"  it  was  held  that  it 
might  be  shown  by  evidence  of  what  parcels  the  farm  con- 
sisted. Goodtille  v.  Southern,  1  M.  and  S.  299.  So  in  case  of 
a  written  agreement  to  convey  "  all  those  brick -works  in  the 
possession  of  A.B.,"  declarations  of  A.  B.  at  the  time  of  the 
agreement  were  admitted  to  show  what  the  brick -works  were. 
Paddock  v.  Fradley,  1  Crom.  and  Jer.  90 ;  and  see  Davis  v. 
Lewis,  2  Chitty's  Rep.  535,  8  D.  and  R.  554. 

Parol  evidence  admissible  to  prove  a  certain  relation  between 
parties.']  The  relation  or  relative  situation  of  two  parties  may 
be  proved  by  parol,  though  the  contract  out  of  which*  that  re- 
lation arises  be  in  writing.  Thus  in  a  settlement  case  it  has 
been  held  that  parol  evidence  of  the  fact  of  tenancy  is  admis- 
sible though  the  pauper  held  under  a  written  contract.  R.  v. 
Inhab.  Holy  Trinity,  7  B.  and  C.  611,  sed  vide  Strother  v.  Barr, 
5  Bingh.  1 55.  But  where  a  tenancy  is  thus  prima  facie  proved 
by  parol,  the  other  party  who  wishes  to  vary  the  terms  of  the 
tenancy  must  produce  the  written  instrument.  R.  v.  Rawden,  8  B. 
and  C.  708.  So  a  partnership  may  be  proved  by  parol,  although 
there  is  a  deed  of  copartnership.  Alderson  v.  Clay*  1  Stark* 
405;  and  see  Harvey  v.  Ray,  9  B.  and  C.  356.  Vide  ante,  p,  1. 


PRESUMPTIVE  EVIDENCE. 

Presumptive  evidence,  though  liable  to  be  rebutted  by  evi- 
dence to  the  contrary,  is  not  in  its  nature  secondary  to  positive 
evidence.    Thus,  although  the  payment  of  rent  may  be  proved 
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by  the  positive  evidence 'Of  a  person  who  saw  it  paid,  yet  it 
may  also  be  proved  by  the  production  of  a  receipt  for  later 
arrears  (which  affords  a  presumption  that  tbe  earlier  arrears 
are  satisfied),  without  laying  any  ground  for  the  introduction 
of  such  evidence  by  showing  that  positive  evidence  cannot  be 
procured.  See  post. 

As  almost  every  fact  is  capable  of  being  proved  by  pre- 
sumptive as  well  as  by  positive  evidence,  a  few  of  the  most 
useful  cases  only  will  be  selected  as  examples  of  the  nature 
and  application  of  presumptive  evidence.  In  case  of  an  an- 
cient recovery  accompanied  by  possession,  it  •  shall  be  pre- 
sumed, that  the  tenant  to  the  precipe  was  seized  of  the  free- 
hold, and  such  seisin  need  not  be  proved.  Gilb.  Ev.  27.  So  a. 
deed,  thirty  years  old,  or  upwards,  is  presumed  to  have  been 
duly  executed,  provided  some  account  be  given  of  the  deed, 
where  found,  &c.  B.  N.  P.  255.  An  endowment  of  a  -vicarage 
may  be  presumed  from  the  long  and  continued  possession  of 
tithes  and  other  profits.  Crimes  v.  Smyth,  12  Rep.  4,  and  tee 
Woliey  v.  Brownkill,  M'  Clel.  332.  A  license  may  be  presumed  , 
«s  where  an  enclosure  having  been  made  from  a  waste,  twelve 
or  fourteen  years,  and  seen  by  the  steward  of  the  lord  from 
time  to  time,  without  objection  made,  it  was  left  to  the  jury  to 
eay  whether  or  not  the  enclosure  was  made  by  the  lord's  li- 
cense. Doev.  Wilson,  11  East,  56.  The  existence  of  an  im- 
memorial custom  may  be  presumed  from  an  uncontradicted 
usage  of  twenty  years,  R.  v.  Joliiffe,  2  B.  and  C.  54,  3  D.  and 
R.  240,  S.  C.  The  flowing  of  tbe  tide  is  presumptive  evidence 
of  a  public  navigable  river.  Miles  v.  Rote,  5  Taunt.  705, 
1  Marsh.  313,  S.  C.  But  the  strength  of  this  prima  facie  evi- 
dence depends  upon  the  situation  and  nature  of  the  channel. 
JR.  v.  Mount  ague,  4  B.  and  C.  602. 

Presumption  of  payment.']  If  a  landlord  give  a  receipt  for 
the  rent  last  due,  it  is  to  be  presumed  that  all  former  rent  due 
by  the  tenant  has  been  paid,  Gilb.  Ev.  157 ;  and,  if  the  acquit- 
tance is  under  seal,  it  is  an  estoppel,  and  the  presumption 
cannot  be  rebutted.  Ibid.  158.  Where  a  bill  of  exchange  ne- 
gotiated after  acceptance  is  produced  from  the  hands  of  the 
acceptor  after  it  is  due,  the  presumption  is,  that  tbe  acceptor 
has  paid  it.  Gibbon  v.  Feat  her stonehaugh,  1  Stark.  225.  Pjiel  v. 
Vanbatenberg,  2  Campb.  439.  Proof  that  the  plaintiff,  and  other 
workmen  employed  by  the  defendant,  came  regularly  to  receive 
their  wages  from  the  defendant,  whose  practice  was  to  paj 
every  week,  and  that  the  plaintiff  had  not  been  heard  to  com- 
plain of  non-payment,  is  presumptive  evidence  of  payment. 
Lucas  v.  Novoritieski,  tEsp.  296,  Sellen  v.  Norman,  4  C.and  P. 
40.  So  where  the  demand  was  for  the  proceeds  of  milk  sold 
4iaily  to  customers  by  the  defendant,  as  agent  to  the  plaintiff, 
and  .it  appealed  that  the  course  of  dealing  was  for  the  defend- 
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ant  to  pay  to  the  plaintiff  every  day  the  money  which  she  had 
received,  without  any  written  voucher  passing,  it  was  ruled 
that  it  was  to  be  presumed,  that  the  defendant  had  in  fact  ac- 
counted, and  that  the  onus  of  proving  the  contrary  lay  on  the 
plaintiff.  Evans  v.  Birch,  3  Campb.  10.  So  where  goods  hove 
been  consigned  to  a  factor  to  sell  on  commission,  it  may  be 
presumed  after  a  reasonable  time  (e.g.  14  years)  has  elapsed, 
that  he  has  accounted.  Topham  v.  Braddick,  1  Taunt.  572. 
Although,  in  analogy  to  the  case  of  bonds,  Lord  Ellenborough 
ruled  that  n  promissory  note  might  be  presumed  to  be  paid 
after  twenty  years ;  Duffield  v.  Creed,  5  Esp.  52 ;  yet  it  has 
been  since  held  that  the  case  is  distinguishable  from  that  of 
bonds,  and  that  the  rule  as  to  twenty  years  does  not  apply. 
Du  Belloix  v.  Lord  Waterford,  1  D.  and  R.  16.  The  meie 
production  of  a  cheque  drawn  by  the  defendant  on  his  banker, 
and  payable  to  the  plaintiff,  with  proof  that  he  endorsed  his 
name  upon  it,  and  that  it  has  been  paid,  affords  primd  facie 
evidence  of  -payment  to  him.  Egg  v.  Barnett,  3  Esp.  196. 
But  it  was  ruled  by  Dallas,  C.  J.  that  the  mere  proof  of  a 
cheque  being  made  payable  to  A.  and  of  A.  having  received 
payment  of  it,  is  not  evidence  of  the  payment  of  money  by  the 
-maker  to  A.  for  it  might  have  been  given  to  a  third  person,  and 
by  him  to  A.  .  Lloyd  v.  Sandilands,  Gow,  16,  sed  quart. 

Payment  of  a  bond  is  presumed  after  twenty  years,  without 
demand  made ;  Oswald  v.  Leigh,  1  T.R.  270 ;  and  even  after 
the  lapse  of  a  less  time,  if  other  circumstances  concur  to  for- 
tify the  presumption,  as  a  settlement  of  accounts  in  the  mean 
time.  Ibid.  CeUei  v.  Budd,  1  Campb.  27.  The  presumption 
may  be  rebutted  by  the  defendant's  admission  of  the  debt,  or 
by  proof  of  payment  of  interest  within  twenty  years.  Vide 
infra.  So  by  proof  that  the  defendant  has  resided  abroad 
during  the  whole  of  the  time ;  Newman  v.  Newman,  1  Stark. 
101 ;  but  proof  of  the  defendant's  poverty  is  not  sufficient  to 
rebut  the  presumption.  WiUaume  v.  Gorges,  1  Campb.  217. 
Indorsements  on  the  bond,  made  by  the  obligee,  acknowledg- 
ing the  receipt  of  interest  within  twenty  years,  are  admitted 
to  rebut  the  presumption,  provided  there  be  evidence  that  such 
indorsements  existed  before  the  presumption  of  payment  arose. 
Searlev.  Lord  Barrington,  2  Str.  826.  Rose  v.  Bryant,  2  Campb. 
322,  and  see  2  PhiU.  Ev.  137,  1  Stark.  Ev.  310. 

Presumption  cf  property.']  Proof  of  the  possession  of  land, 
or  of  the  receipt  of  rent  from  the  person  in  possession,  is  primd 
facie  evidence  of  seisin  in  fee,  see  post  in  Ejectment.  The 
owner  of  the  fee-simple  is  presumed  to  have  a  right  to  the 
minerals,  but  that  presumption  may  be  rebutted  by  absence  of 
enjoyment,  and  user  by  persons  not  the  owners  of  the  soil. 
name  v.  Grtnfelr  R.  and  M.  396.  See  Rowe  v.  Brenton,  B  B. 
«*dC.  737.  .  Payment  of  a  small  unvaried  rent  for  a  long  series 


16  Presumptive  Evidence. 

-of  years  [36]  to  the  lord  of  a  manor,  raises  the  presumption, 
that  the  rent  is  a  quit  rent,  and  not  that  the  lord  is  entitled  to 
the  land.  Doe  v  Johnson,  Goto,  173.  A  recovery  in  trover  for 
a  parcel  of  lead  dug  out  of  a  mine  affords  no  evidence  of  the 
plaintiff's  possession  of  the  mine.  B.N.  P.  33.  Possession  of 
<  personal  chattels  is  prima  facie  evidence  of  property,  see  post, 
.in  "  Assumpsit  on  Policy  of  Insurance."  And  see  more  as  to  the 
presumption  of  ownership,  post  "  Trespass." 

Presumption  of  grants,  £fc]  Evidence  of  an  adverse  enjoy- 
ment of  lights  for  twenty  years  or  upwards,  unexplained, 
affords  a  presumption  of  a  grant  to  enjoy  such  lights.  Lewis  v. 

■  Price,  2  Sound.  175  (n).     So  an  adverse  unexplained  enjoy- 
ment of  a  right  of  way  for  above  twenty  years,  is  sufficient  to 

■  warrant  a  jury  in  presuming  a  grant  of  the  way,  though  such 
grant  must  have  been  made  within  twenty-six  years,  all  former 
ways  being  at  that  time  extinguished  by  operation  of  an  en- 
closure act.    Campbell  v.  Wilson,  3  East,  294.     And  so  where 
the  way  has  been  used  for  thirty  years,  a  grant  may  be  pre- 
sumed, though  there  had  been  an  absolute  extinguishment  of 
the  right  of  way  a  few  years  before  by  unity  of  possession. 
Keymer  v.  Summers,  cited  3  T.R.  157.     Where  the  defendant 
pleaded  a  right  of  way  granted  by  a  lost  deed,  and  the  plaintiff 
traversed  the  grant,  and  the  judge  directed  the  jury,  that  if 
they  thought  the  defendant  had  exercised  the  right  of  way 
uninterruptedly  for  more  than  twenty  years  by  virtue  of  a  deed, 
they  would  find  for  the  defendant ;  but,  if  they  thought  there 
had  been  no  way  granted  by  deed,  they  would  find  for  the 
plaintiff:  it  was  held,  that  this  direction  was  right.   Levett  v. 
Wilson,  3  Bingh.  1 15.     The  uninterrupted  possession  of  a  pew 
for  thirty-six  years  affords  a  presumption  of  title.    Rogers  v. 
■Brooks,  cited  1  T.  R.  431  (n).     But,  though  uninterrupted 
possession  of  a  pew  in  the  chancel  of  a  church  for  thirty  years 
is  presumptive  evidence  of  a  prescriptive  right  to  the  pew,  • 
in  an  action  against  a  wrong  doer,  yet  such  presumption  may 
be  rebutted  by  proof,  that  the  pew  had  no  existence  shortly 
before  the  thirty  years.    Griffiths  v.  Matthews,  5  T.R.  296. 
•Twenty  years'  exclusive  possession  of  a  stream  of  water  in  any 
particular  manner  affords  a  conclusive  presumption  of  right  in 
the  party  enjoying  it,  derived  from  a  grant  or  act  of  parlia- 
ment, but  less  than  twenty  years  may  or  may  not  afford  such 
a  presumption,  according  as  it  is  attended  with  circumstances 
to  support  or  rebut  the  right.    Per  Lord  Ellenborough,  C.  Jm 
Bealey  v.  Shaw,  6  East,  215.     Where  it  had  been  proved,  that 
the  owners  of  a  fishery  and  their  lessees  had  for  above  twenty 
years  publicly  landed  their  nets  on  another's  ground,  and  had 
occasionally  repaired  the  landing-places,  it  was  held  that  it  was 
properly  left  to  the  jury  to  presume  a  grant  of  the  right  of 
landing  nets  to  the  owners  of  the  fishery.  Gray  v.  Bond,  2  B. 
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end  B.-667.  In  order  to  establish  the  presumption  of  ft  grant 
of  a  way,  &c.  it  must  appear  that  the  possession  was  with  the 
acquiescence  of  him  who  was  seised  of  an  estate  of  inherit- 
ance ;  for  a  tenant  for  life  or  years  has  no  power  to  grant  such 
right  for  a  longer  period  than  during  the  continuance  of  his 
particular  estate;  Darnel  v.  North,  11  East,  372;  Barker  v. 
Richardson,  4  JB.  and  A.  579 ;  but,  if  the  easement  existed  pre* 
viously  to  the  commencement  of  the  tenancy,  the  fact  of  the 
premises  having  been  for  a  long  time  in  the  possession  of  a 
tenant  will  not  defeat  the  presumption  of  a  grant.  Cross  v. 
Lewis,  2  B.  and  C.  686. 

Charters  and  grants  from  the  crown  may  be  presumed  from 
great  length  of  possession,  as  for  instance,  100  yean,  not 
merely  in  suits  between  private  parties,  but  even  against  the 
crown  itself,  if  the  crown  were  capable  of  making  the  grant. 
R.  v.  Brown,  cited  Cowp,  110.  Mayor  of  Kingston  v.  Horner, 
Cowp.  102.  Where  the  origin  of  the  possession  is  accounted 
for  without  the  aid  of  a  grant  or  conveyance,  and  is  consistent 
with  the  fact  of  there  having  been  no  conveyance,  it  is  a  ques- 
tion for  the  jury  whether  in  fact  any  conveyance  has  actually 
been  executed.  Doe  v.  Reed,  5  B.  and  A.  232,  and  see  post  in 
"  Ejectment." 

The  possession  of  a  lease  by  the  lessor  with  the  seals  cut 
off,  affords  no  presumption  of  a  surrender.  Doe  v.  Thomas, 
9  B.  and  C.  288. 

Where  a  feoffment  has  been  proved,  livery  of  seisin  may 
be  presumed  after  twenty  years,  if  possession  has  gone  along 
with  the  feoffment;  Biden  v.  Loveday,  cited  1  Vera.  196, 
Rees  v.  Lloyd,  Wightw.  123;  but  a  less  time  than  twenty 
years  is  not  sufficient.  Doe  v.  Marquis  of  Cleveland,  9  2$. 
and  C.  864. 

Presumption  of  dedication  of  way  to  the  public]  If  the  owner 
of  the  soil  throws  open  a  passage,  and  neither  marks  by  any 
visible  distinction  that  he  means  to  preserve  all  his  rights  over 
it,  nor  excludes  persons  from  passing  over  it  by  positive  prohi- 
bition, he  shall  be  presumed  to  have  dedicated  it  to  the  public ; 
Per  Lord  Ellenborough,  R.  v.  Lloyd,  1  Campb.  262 ;  but  proof 
of  a  bar  having  been  placed  across  the  street,  soon  after  the 
houses  which  form  the  street  were  finished,  will  rebut  the  pre- 
sumption of  dedication,  though  the  bar  was  soon  afterwards 
knocked  down,  since  which  period  the  way  has  been  used  as 
a  thoroughfare,  for  a  dedication  must  be  made  openly,  and  with 
a  deliberate  purpose.  Roberts  v.  Karr,  1  Campb.  262  (n).  The 
question  of  dedication  depends  upon  the  time  and  nature  of 
the  enjoyment  w  hich  persons  have  had  of  the  passage  over  the 
land ;  therefore,  where  the  plaintiff  erected  a  street  leading 
ont  of  a  highway  across  his  own  close,  and  terminating  at  the 
edge  of  the  defendant's  adjoining  close,  which  was  separated 
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by  the  defendant's  fence  from  the  end  of  the  street,  for  twenty- 
one  years,  (during  nineteen  of  which  the  houses  were  com- 
pleted, and  the  street  publicly  watched,  cleansed,  and  lighted  ; 
and  both  footways,  and  half  the  horseway,  paved  at  the  ex- 
pense of  the  inhabitants,)  it  was  held,  that  this  street  was  not 
to  be  presumed  to  be  so  dedicated  to  the  public,' as  that  the 
defendant,  pulling  down  his  own  wall,  might  enter  it  at  the  end 
adjoining  to  his  land,  .and  use  it  as  a  highway.  Woodyer  v* 
Hodden,  5  Taunt.  125.  It  seems  that  there  may  be  a  limited 
dedication  of  a  highway  to  the  public.  Marq.  of  Stuff,  v* 
Coyney,  7  B.  and  C.  257. 

It  has  been  held,  in  one  case,  that  six  years  are  sufficient  to 
found  the  presumption  of  dedication;  11  East,  376  (n);  and 
where  the  locus  in  quo  had  been  in  lease  for  a  long  term  up  to 
the  year  1780,  and  from  that  time  till  the  year  1788  the  public 
were  permitted  to  have  the  free  use  of  it,  as  a  way,  Lord 
Kenyon  held  it  to  be  quite  a  sufficient  time  for  presuming  a 
dedication.  Trustees  of  Rugby  Charity  v.  Merry  weather,  11  East, 
376  (n).  If  the  land  is  in  the  possession  of  a  tenant,  such 
tenant  cannot  dedicate  it  to  the  public  so  as  to  bind  the  owner 
of  the  fee.  Wood  v.  Veal,  5  B.  and  A.  454.  But,  after  a  long 
lapse  of  time,  and  a  frequent  change  of  tenants,  Lord  Ellen- 
borough  said,  that  from  the  notorious  and  uninterrupted  use  of 
a  way  by  the  public,  he  should  presume  that  the  landlord  had 
notice  of  the  way  being  used,  and  that  it  was  so  used  with  his 
concurrence.  R.  v,  Barr,  4  Campb.  16.  Where  a  public  foot* 
way  over  crown  land  was  extinguished  by  an  enclosure  act, 
but  for  twenty  years  after  the  enclosure  took  place,  the  public 
had  continued  to  use  the  way,  it  was  ruled  by  Bayley,  J.  that 
this  user  was  no  evidence  of  a  dedication  to  the  public,  as  it 
did  not  appear  to  have  been  with  the  knowledge  of  the  crown. 
Harper  v.  Charlesworth,  4  B.  and  C.  574. 

Presumption  of  the  duration  of  life."]  As  to  persons  of  whom  no 
account  can  be  given,  the  presumption  of  the  duration  of  life  ends 
at  the  expiration  of  seven  years  from  the  time  when  they  wexe 
last  known  to  be  living.  Per  Lord  Ellenborough,  Doe  v.  Jesson, 
6  East,  84 ;  see  also  Doe  v.  Deahin,  4  B.  and  A.  433.  Proof  by 
one  of  a  family,  that  many  years  before,  a  younger  brother  of 
the  person  last  seised  had  gone  abroad,  and  that  the  repute  of 
the  family  was,  that  he  had  died  there,  and  that  the  witness 
had  never  beard  in  the  family  of  his  having  been  married,  is 
presumptive  evidence  of  his  death  without  issue.  Doe  v* 
Griffin,  15  East,  293.  Doe  v.  WolUy,  8  B.  and  C.  22,  3  C.and 
'  P.  402,  S.  C.  Proof  that  a  person  sailed  in  a  ship  bound  for 
the  West  Indies  two  or  three  years  ago,  and  that  the  ship 
has  not  since  been  heard  of,  is  presumptive  evidence  that  the 
person  is  dead ;  but  the  time  of  the  death,  if  material,  must 
depend  upon  the  particular  circumstances  of  the  case.  Wattwi 
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t.  King,  1  Stark.  121  •  and  tee  more  us  to  presumption  of  Urn  of 
muting  skip,  post  "  Assumpsit  ou  Policy  of  Insurance," 

Presumption  as  to  the  legality  or  regularity  of  acts.']  A  per* 
•on  will  not  be  presumed  to  hare  committed  an  unlawful  act : 
therefore,  when  performances  appeared  to  have  taken  place  at 
a  theatre,  a  license  was  presumed.  Rodwell  v.  Ridge,  1  C.  and 
P.  220.  So  when  a  man  has  been  elected  to  a  corporate 
office,  the  presumption  is  that  he  has  taken  the  sacrament 
according  to  law.  R.  v.  Hawkins,  10  East,  211.  So  the  fact 
of  a  person  acting  in  an  official  capacity,  as  a  surrogate,  is 
prima  facie  evidence  that  he  was  duly  appointed  and  had  com- 
petent authority.  R.  v.  Veralot,  3  Campb,  432.  Pritchard  «• 
Wa&er,  3  C.  and  P.  212.  So  a  fact  may  be  presumed  from 
the  regular  course  of  a  public  office,  thus  where  it  was  proved 
that  the  custom-house  would  not  permit  an  entry  to  be  made, 
unless  there  had  been  an  indorsement  or  a  license,  the  license 
heutg  lost,  it  was  held,  that  from  the  entry  the  indorsement 
might  be  presumed.  Butler  v.  AUnutt,  1  Stark.  222. 

Presumption  of  knowledge.']  In  many  cases,  though  the  fact 
of  actual  knowledge  cannot  be  proved,  it  will  be  presumed. 
Thus  where  the  rules  of  a  olub  were  contained  in  a  book  kept 
by  the  master  of  the  club,  every  member  of  the  club  must  be 
presumed  to  be  acquainted  with  them.  Raggett  t>.  Musgrave, 
2  C.  and  P.  556.  Alderson  v.  Clay,  1  Stark.  405.  Wiltzie  v. 
m,  1  PhiU.  Ev.  252,  6th  ed. 


HEAUSAY. 

It  is  a  general  rule  of  evidence,  that  hearsay  is  inadmissible; 

Spargo  v.  Brown,  9  B.  and  C,  935 ;  since  it  is  the  mere  re- 
petition of  evidence,  not  given  under  the  sanction  of  an  oath, 
and  without  the  test  of  truth  which  is  afforded  by  a  cross- 
examination  in  open  court.  There  are  however  certain  in- 
stances in  which,  from  the  necessity  of  the  case,  hearsay  is 
received. 

Hearsay  admissible  in  questions  of  pedigree  J]  In  questions  of 
pedigree,  the  oral,  or  written  declarations  of  deceased  members 
of  the  family  are  admissible  to  prove  the  pedigree.  Declara- 
tions in  a  family,  descriptions  in  wills,  inscriptions  upon 
monuments,  in  Bibles,  and  registry  books,  are  all  admitted 
upon  the  principle  that  they  are  the  natural  effusions  of  a  party 
who  must  know  the  truth,  and  who  speaks  upon  an  occasion 
where  the  mind-stands  in  an  even  position  without  any  temp- 
tation to  exceed,  or  fall  short  of  the  truth.  Per  Lord  Eldon, 
Whitelockev.  Baker,  13  Ves.  514.  Higham  v.  Ridgway,  10  East, 
ISO.  B.  N.  P.  233.    §o  a  pedigree  bung,  up  in  a  family  man- 
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won  is  good  evidence.  Goodright  v.  Mo*,  Cowp.  594.  The 
declarations  of  a  parent  are  good  evidence  to  prove  the  time  of 
the  birth  of  a  child ;  Herbert  v.  Tuckal,  T.  Raym.  84,  7  East, 
890 ;  bat  not  the  place  of  birth ;  R.  v.  Erith,  8  East,  542 ;  and 
the  entry  of  the  time  of  a  child's  birth  in  a  public  register  is 
not  evidence  as  to  the  time  of  the  birth,  unless  it  be  proved 
that  the  entry  was  made  by  the  direction  of  the  father  or 
mother,  for  a  clergyman  has  no  authority  to  make  an  entry  as 
to  the  time  of  the  birth.  Wihen  v.  Law,  3  Stark.  63.  A  bill  in 
Chancery  by  a  father,  stating  his  pedigree,  is  also  admissible, 
in. the  same  manner  as  an  inscription  on  a  tomb-stone,  or  in  a 
Bible.  Taylor  v.  Cole,  7  T.R.  3  (n).  So  an  old  and  cancelled 
will.  Doe  v.  Pembroke,  11  East,  504. 

Hearsay,  of  what  persons,  admissible  in  questions  of  pedigree.] 
The  hearsay  must  be  from  persons  having  such  a  connexion 
with  the  party  to  whom  it  relates,  that  it  is  natural  and  likely, 
.from  their  domestic  habits  and  connexions,  that  they  are  speak- 
ing the  truth,  and  that  they  could  not  be  mistaken.  Per  Lard 
Eldon,  Whitelocke  v.  Baker,  13  Ves.  514.     Declarations  by  a 
deceased  husband  as  to  the  legitimacy  of  his  wife,  and  as  to 
.the  pedigree  of  her  family,  are  evidence.  Vowels  v.  Young,  13 
.  Ves.  148.  Doe  v.  Harvey,  JR.  and  M.  297.     The  declaration 
of  a  surgeon  respecting  the  time  of  a  birth  at  which  he  at- 
tended, seems  to  be  evidence,  as  having  been  made  on  a  matter 
.peculiarly  within  his  knowledge ;  Higham  v.  Ridgway,  10  East, 
109 ;  Vin.  Ab.  Ev.  (.T.  b.  9i)  ;  1  Phill.  Ev.  228;  but  the  decla- 
rations of  servants  and  intimate  acquaintances  are  not  admis- 
sible.  Johnson  v.  Law  son,  2  Bingh.  86,  9  B.  Moore,  183,  S.  C. 
The  declarations  of  a  deceased  person  as  to  the  fact  of  his 
own  marriage  are  evidence.   B.N. P.  112,  JR.  v.  Bramley,  6 
T.  R.  330.     But  the  declarations  of  a  deceased  mother,  as  to 
.the  non-access  of  her  husband,  are  not  evidence,  for  she  would 
not  have  been  allowed  to  prove  that  fact  in  person  if  alive. 
B.  N.  P.  112.  R.  v.  Luge,  8  East,  193.  Goodright  v.  Moss,  Cowp. 
694. 

Hearsay  in  questions  of  pedigree  not  admissible  post  litem  motam.] 
If  the  declarations  have  been  made  after  a  controversy  has 
arisen  with  regard  to  the  point  in  question,  they  are  inadmis- 
sible. Berkeley  Peerage  case,  4  Campb.  401.  Banbury  Peerage 
case,  2  Selw.  N.  P.  712,  4th  Ed.  It  is  not  necessary ,  in  order 
to  exclude  the  evidence,  to  show  that  the  controversy  was 
known  to  the  person  making  the  declaration.  4  Campb.  417. 

Hearsay  admissible  to  prove  public  rights,  and  rights  in  the  na- 
ture of  public  rights.'}  Hearsay,  or  common  reputation,  is  ad- 
missible to  prove  public,  or  general  rights.  See  the  Berkeley 
Peerage  case,  4  Campb.  415.  Weeks  v.  Sparke,  1  M.  and  S.  686. 
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Mwewood  r.  Wood,  14  East,  329.  So  it  is  admissible  to  prove 
a  right  affecting  a  number  of  persons,  and  which  is  therefore 
in  the  nature  of  a  public  right ;  as  a  manorial  custom ;  Denn 
t.  Spray,  1  T.  H.  466 ;  the  boundaries  between  parishes  or 
manors ;  Nichols  v.  Parker,  14  East,  331  ;  or  a  Modus ;  Weeks 
t.  Sparke,  1  M.  and  S.  691 ;  but  to  prove  a  prescriptive  right, 
strictly  private,  it  is  doubtful  whether  hearsay  evidence  is  ad- 
missible. Morewood  v.  Wood,  14  East,  327.  Outram  v.  Mort- 
vood,  5  T.  R.  123.  Withnell  v.  Gartham,  1  Esp.  324.  B.  N.  P. 
295.  Blackett  v.  Lowes,  2  M.  and  5.  494.  1  Phil.  Ev.  238. 
1  Sterile.  Ev.  61.  On  a  question  whether  a  certain  road  was  a 
highway,  a  copperplate  map  was  produced,  in  which  it  was 
so  described.  It  purported  to  have  been  taken  by  the  direc- 
tion of  the  churchwardens.  The  plaintiff  offered  to  prove  that 
it  was  generally  received  in  the  parish  as  an  authentic  map, 
bat  Lord  Kenyon  rejected  the  evidence.  Pollard  v.Scoit,  Peak* 
18.  Though  general  reputation  is  evidence,  yet  the  tradition 
of  a  particular  fact  is  not.  Weeks  v.  Sparke,  1  M.  and  S.  687. 
Ireland  v.  Powell,  Peake  Ev.  15.  Cooke  v.  Banks,  2  C.  and  P. 
481.  Before  a  customary  right,  &c.  can  be  proved  by  evi- 
dence of  reputation,  a  foundation  must  be  laid  by  showing 
acts  of  ownership,  and  then  the  evidence  of  reputation  becomes 
admissible,  such  evidence  being  confined  to  what  old  persons, 
who  were  in  a  situation  to  know  what  these  rights  are,  have 
been  heard  to  say  concerning  them.  Ibid.  These  declarations, 
as  in  questions  of  pedigree,  must  not  have  been  made  post  litem 
taotam.  R.  v.  Cotton,  3  Campb.  444.  Though  where,  in  a  suit 
as  to  the  custom  of  a  manor,  it  is  attempted  to  give  in  evidence 
depositions  in  a  former  suit,  relative  to  a  custom  of  the  same 
manor,  it  is  no  objection  that  the  depositions  taken  in  the 
former  suit  were  post  litem  motam,  if  the  two  suits  were  not 
upon  the  same  custom ;  and  where  the  former  suit  is  verv 
ancient,  it  is  unnecessary  to  prove  by  extrinsic  evidence  that 
the  witnesses  who  made  the  deposition  were  in  the  situation 
in  which  they  profess  to  stand,  or  that  they  had  the  means  of 
becoming  acquainted  with  the  customs  of  the  manor.  Freeman 
v.  Phillips,  4  3f.  and  S.  486.  Declarations  of  old  persons  con- 
cerning the  boundaries  of  parishes  and  manors  have  been  ad- 
mitted in  evidence,  although  the  old  persons  were  parishioners, 
and  claimed  right  of  common  on  the  wastes,  which  their  de- 
clarations had  a  tendency  to  enlarge.  Niehollsv.  Parker,  14 
East,  331 .  So  declarations  on  a  question  of  parochial  modus 
were  received,  though  the  deceased  was  a  parishioner  and 
liable  to  pav  tithe.  Harewood  v.  Sims,  1  Wightw.  112.  Deacle 
v.  Hancock,  'M'Clel.  85,  13  Price,  226,  S.  C. 

Hearsay  admissible  when  part  of  the  transactionJ]  When  hear- 
say is  introduced,  not  as  a  medium  of  proof  in  order  to  esta- 
blish a  distinct  fact,  but  as  being  in  itself  a  part  of  the  trans- 
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action  in  question,  it  is  then  admissible ;  for  to  exclude  it 
might  be  to  exclude  the  only  evidence  of  which  the  nature  of 
the  ease  is  capable.    Thus  in  case  for  a  false  representation. 
of  the  solvency  of  A.  B.,  whereby  the  plaintiffs  trusted  him 
with  goods ;  their  declarations  at  the  time,  that  they  trusted 
him  in  consequence  of  the  representation,  are  admissible  in 
evidence  for  them.     Fellow*  v.  Williamson,  1  Af.  and  M.  306. 
So  in  an  action  against  the  drawer  of  a  bill  of  exchange,  what 
is  said  by  the  drawee  on  the  bill  being  presented  when  due  is 
evidence,  bat  what  passed  between  the  drawee  and  the  holder 
afterwards  is  not  admissible.     Prideaux  v.  Collier,  2  Stark.  57, 
So  declarations  made  by  a  trader  at  the  time  of  his  absent- 
ing himself  from  home  are  admissible  on  a  question  as  to  his 
bankruptcy,  to  show  the  motive  of  his  absence.     Bateman  v. 
BaiUy,  5  T.  R.  512,  B.  N.  P.  40.    And  in  an  action  to  recover 
money  paid  by  a  bankrupt,  in  contemplation  of  bankruptcy, 
his  declarations  as  to  the  state  of  his  affairs  made  about  the 
time  of.  the  transaction,  but  unconnected  with  it,  are  admis- 
sible for  the  plaintiff.  Vacher  v.  Coch,  1  M.  and  M.  358.  Her- 
bert v.  Wilcocks,  Id.  355  (n).    So  answers  to  letters  written 
by  the  bankrupt  requesting  assistance,  may  be  read  to  prove 
the  refusal  to  give  assistance.     Vacher  v.  Cocks,  1  Af.  and  AT. 
358.    So  in  actions  of  assault,  evidence  of  what  the  plaintiff 
said  immediately  on  receiving  the  hurt  is  admissible.  Thomp- 
son v.  Trevanion,  Skin.  402,  6  East,  193.    In  an  action  also  for 
criminal  conversation,  the  declarations  of  a  wife  at  the  time  of 
her  elopement,  that  she  fled  from  immediate  terror  of  personal 
violence  from  her  husband,  seem  to  be  evidence  against  him. 
See  Aveson  v.  Kinnaird,  6  East,  193.    And  where  in  a  similar 
action  the  defence  was,  that  the  plaintiff  had  connived  at  his 
wife's  elopement,   evidence  was  received  on  behalf  of  the 
plaintiff,  of  the  wife's  declaration  as  to  her  intention  in  going. 
Heart  v.  Allen,  3  Esp.  276.    In  an  action  for  breach  of  pro- 
mise of  marriage,  if  the  defendant  relies  upon  the  general  bad 
character  of  the  plaintiff,  a  witness  may  be  examined  as  to  re- 
presentations made  to  him  by  third  persons.  Foulkesv.  Selway, 
d  Esp.  236. 

Ancient  documents,  in  what  cases  admissible.']  Where  the  con- 
tents of  an  ancient  deed,  or  document,  raise  a  presumption  of 
a  particular  fact,  evidence  of  such  deed,  or  instrument,  is  ad- 
missible in  proof  of  the  fact.  Thus,  where  the  question  was 
whether  certain  lands  within  a  manor  were  subject  to  a  right 
of  common,  counterparts  of  old  leases,  preserved  among  the 
muniments  of  the  lord  of  the  manor,  by  which  the  land  ap- 
peared to  have  been  demised  by  the  lord  free  from  such  charge, 
were  allowed  to  be  evidence  for  the  plaintiff,  claiming  under 
the  lord  ef  the  manor,  to  prove  that  at  the  time  of  their  re- 
spective dates,  the  lord  had  granted  the  land  free  from  common. 
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faugh  possession  under  the  leases  was-  not  shown;  Clarkson  v* 
WeodJwuse,  5  T.jR.  412  (n).  3  Doug*.  5.  C.  So  old  entries  of 
licenses  on  the  court-rolls  of  a  manor,  stating  that  the  lords  of  the 
manor  had  the  several  fishing  in  a  navigable  river,  and  had  granted 
liberty  of  fishing  for  certain  rents,  were  held  admissible  to  prove 
a  prescriptive  right  in  the  plaintiffe,  claiming  under  the  lords 
of  the  manor,  without  proof  of  payment: under  the  licenses; 
but  such  evidence  is  not  entitled  to  any  weight  unless  it  be 
shown  that  in  later  times  payments  have  been  made  under 
similar  licenses,  or  that  the  lords  of  the  manor  had  exercised 
other  acts  of  ownership  which  have  been  acquiesced  in, 
Rogers  v.  Allen,  1  Campb.  309.  An  old  deed  between  a  publio 
body  claiming  tolls  and  others  liable  thereto,  regulating  the 
amount  of  payment,  is  evidence  of  the  existence  of  the  tolls. 
Brett  v.  Beales,  1  M.  and  M.  416. 

Hearsay  of  persons  having  no  interest  to  misrepresent,  in  what 
eases  admissible.']  What  a  man  writes  or  says  for  himself  can- 
not be  evidence  for  himself  or  his  representative.  Glyn  v.  Bank 
of  England,  2  Ves.  43.  R.  v.  Debenham,  2  B.  and  A.  187. 
Therefore  entries  made  by  a  deceased  person,  under  whom  the 
defendant  claims  acknowledging  the  receipt  of  rent  for  the  pre- 
mises in  question,  are  not  admissible  evidence  for  the  defendant. 
Outramv.  Morewood,  5  T.R.  123.  So  on  a  question  whether 
the  appointment  of  a  curate  belongs  to  the  vicar  or  to  a 
corporation,  entries  in  old  books  belonging  to  the  corpo- 
ration are  not  evidence  for  them.  Attorney^Gen.  v.  Cor- 
poration of  Warwick,  4  Russ.  22fc.  So  a  survey  of  a  manor 
made  by  the  owner  is  not  evidence  against  a  stranger  in  favour 
of  a  succeeding  owner ;  Anon.  1  Str.  95 ;  but  where  A.  seized 
of  the  manors  of  B.  and  C,  causes  a  survey  to  be  taken  of  the 
manor  of  B.,  which  is  afterwards  conveyed  to  £.,  and  after  a 
long  time  there  are  disputes  between  the  lords  of  the  manors 
of  B.  and  C.  about  their  boundaries,  this  old  survey  may  be 
given  in  evidence.  Bridgman  v.  Jennings,  1  Ld.  Raym.  734. 
Entries  by  a  deceased  rector,  or  vicar,  as  to  the  receipt  of  ec- 
clesiastical dues,  are  admissible  for  his  successor,  on  the  ground 
that  he.  has  no  interest  to  mis-state  the  fact.  Le  Grose  v.  Love- 
moor,  2  Gwili.  529.  Armstrong  v.  Hevsit,  4  Price,  218.  And 
even  where  the  entries  have  been  made  by  deceased  impropri- 
ate rectors,  they  have  been  admitted  as  evidence  for  their  suc- 
cessors, though  objected  to  as  coming  from  the  owners  of  the 
inheritance.  Anon.  Bunb.  46,  Illingvwrth  v.  Leigh,  4  Gwill.. 
1618.  But  the  reception  of  this  evidence  has  given  rise  to 
much  observation.    See  the  cases  cited  1  Phill.  247  (n). 

An  attorney's  bill  with  an  indorsement  upon  it,  "  March  4> 
1815,  delivered  a  copy  to  CD.,"  which  indorsement  is  proved 
to  be  in  the  handwriting  of  a  deceased  clerk  of  the  plaintiff's 
(whose  duty  it  was  to  deliver  a  copy  of  the  bill),  and  which  is 
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proved  to  have  existed  at  the  time  of  the  date,  has  been  held 
to  be  evidence  to  prove  the  delivery  of  the  bill.  Champncys  t>. 
Peck,  1  Stark.  404.  In  a  late  case,  Best,  C.  J.  is  said  to  have 
been  of  opinion,  that  a  banker's  ledger  was  receivable  in  evi- 
dence, in  an  action  between  the  assignees  of  a  customer  and  a 
third  party,  to  show  that  the  customer  at  a  certain  time  had  no 
funds  in  tie  banker's  hands.  Furness  v.  Cope,  5  Bingh.  114. 

Hearsay  of  persons  speaking  against  their  own  interest  admis- 
sible.] In  a  variety  of  cases  the  declarations  of  deceased  per- 
sons, made  against  their  own  interest,  have  been  admitted. 
See  the  cases  collected  2  Russell,  67  (n).  Thus  entries  by 
a  deceased  steward  of  money  received  by  him  from  differ- 
ent persons,  in  satisfaction  of  trespasses  committed  on  the 
waste,  are  admissible  to  prove  that  the  right  to  the  soil  of 
the  waste  was  in  his  master.  Barry  v.  Bebbington,  4  T.  R. 
514.  Wynne  v.  Tyrwhitt,  4  B.  and  A.  376.  So  a  bill  of  lading 
signed  by  a  deceased  master  of  a  vessel,  for  goods  deliverable 
to  a  consignee,  is  evidence  of  property  in  the  consignee,  even 
in  trover  for  the  goods  against  a  third  person.  Per  Lawrence, 
.  J.,  Haddow  v.  Parry,  3  Taunt.  305.  So  also  a  declaration  by  a 
deceased  occupier  of  land  that  he  rented  it  under  a  certain  per- 
son, is  evidence  of  that  person's  seisin.  Uncle  v.  Watson, 
4  Taunt.  16.  Doe  v.  Jones,  1  Campb.  367.  Dairies  v.  Peirce,  2  T.  Rm 
53.  Doe  v.  Green,  Gow,  227.  Entries  made  by  a  deceased  col- 
lector of  rates,  charging  himself  with  the  receipt  of  money, 
and  made  by  him  in  the  public  books  of  his  office,  are  admis- 
sible against  his  surety  to  prove  the  receipt.  Goss  v.  Watting- 
ton,  3  B.  and  B.  132.  And  the  same  has  been  held  with  re- 
gard to  the  entries  of  a  clerk.  Whitnash  v.  George,  8  B.  and  C. 
556.  So  entries  in  the  land-tax  collector's  book-*,  stating  A.  B. 
to  be  rated  for  a  particular  house,  and  his  payment  of  the  sum 
rated,  are  evidence  to  show  that  A.  B.  was  occupier  of  the  pre- 
mises at  the  time.    Doe  v.  Cartwright,  R.  and  M.  62. 

Upon  the  same  principle,  entries  by  a  deceased  shopman,  or 
servant,  in  his  master's  books,  stating  the  delivery  of  goods, 
are  evidence  for  his  master  of  such  delivery.  Price  v.  Lard 
Torrington,  1  SaUt.  285.  In  order  to  render  such  entries  evi- 
dence, it  must  appear  that  the  shopman  is  dead ;  that  he  is 
abroad  and  not  likely  to  return  is  not  sufficient.  Cooper  v.  Mars- 
den,  1  Esp.  1.  By  stat.  7  Jac.  I.  c.  12,  the  shop-book  of  a 
tradesman  shall  not  be  evidence  in  any  action  for  wares  deli- 
vered, or  work  done  above  one  year  before  the  bringing  of  the 
action,  except  the  tradesman  or  his  executor  shall  have  ob- 
tained a  bill  of  debt,  or  obligation  of  the  debtor  for  his  said 
debt,  or  shall  have  brought  against  him  some  action  within  a 
year  next  after  the  delivery  of  the  wares,  or  the  work  done. 
See  Sikes  v.  Marshall,  2  Esp.  705.  Where  the  effect  of  the 
entry  is  not  to  charge  the  servant  it  is  not  evidence :  thus  in 
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•an  action  for  the  hire  of  horses,  an  entry  by  the  plaintiff's  ser- 
vant, since  dead,  stating  the  terms  of  the  agreement  with  the 
defendant,  is  not  evidence.  Calvert  v.  Archbp.  of  Cant,  2  Esp. 
646. 


ADMISSIONS. 

The  express  admissions  of  a  party  to  the  suit,  or  admission* 
implied  from  his  conduct,  are  strong  evidence  against  him ; 
bat  he  is  at  liberty  to  prove  that  such  admissions  were  mis- 
taken or  untrue,  and  is  not  estopped  or  concluded  by  them, 
unless  another  person  has  been  induced  by  them  to  alter  his 
condition ;  in  such  case  the  party  is  estopped  from  disputing 
their  truth,  with  respect  to  that  person  and  those  claiming 
under  him  in  that  transaction,  but  as  to  third  persons  he  is 
not  bound.     Per  Bay  ley,  J.  Heane  v.  Rogers,  9  B.  and  C.  586. 

An  acknowledgment  of  a  party's  haud- writing,  though 
made  pending  a  treaty  of  compromise,  is  evidence  against 
him.  Waldridge  v.  Kennison,  1  Esp,  143.  So  facts  admitted 
before  arbitrators.  Gregory  v,  Howard,  3  Esp*  113.  Doe  v. 
Evans,  3  C.  and  P,  219.  An  offer  of  a  specific  sum  by  way  of 
compromise  is  admissible,  unless  accompanied  with  a  caution 
that  the  offer  is  confidential.  Wallace  v.  Small,  1  M,  and  M. 
446 ;  Watts  v,  Lawson,  Ibid.  447  (n) ;  but  see  Slack  v.  Bu- 
chanan, Peahe  5.  An  answer  to  a  bill  in  Chancery  filed  against 
the  defendant  by  a  stranger,  may  be  read  to  show  the  admis- 
sion of  a  particular  fact,  though  it  is  not  evidence  of  a  judi- 
cial proceeding.  Grant  v,  Jackson,  Peahe,  203.  The  examina- 
tion of  a  party,  signed  by  him,  before  commissioners  of 
bankrupt  is  evidence  against  him,  though  part  only  of  his 
deposition  was  noted  down.  Milward  v,  Forbes,  4  Esp.  172. 
So  testimony  given  in  court,  admitting  a  particular  fact,  may 
be  used  in  an  action  against  the  witness,  though  he  was  pre- 
vented from  entering  into  an  explanation  of  the  circumstances 
under  which  the  fact  took  place,  it  being  irrelevant.  Collett 
v.  Lord  Keith,  4  Esp,  212.  An  inventory  exhibited  by  an  ad- 
ministrator in  the  Ecclesiastical  Court,  is  evidence  of  assets 
to  the  amount  stated.  Hichey  v,  Hayter,  1  Esp,  313.  An  ac- 
knowledgment by  a  defendant  that  his  trade  is  a  nuisance  is 
admissible,  though  not  conclusive  evidence  against  him,  on 
an  indictment  for  carrying  on  the  same  trade  in  another  place. 
R.  v.  Neville,  Peake  91.  If  A.  having  title  to  premises  in  the 
possession  of  B.  suffer  B.  to  make  alterations  inconsistent  with 
such  title,  itis  evidence  to  go  to  the  jury  that  A.  has  recognised 
the  right  of  B.  Doe  v,  Pye,  1  Esp.  364.  So  where  upon  a 
building  lease  of  59  feet,  more  or  less,  the  lessee  takes  sixty  - 
two  feet  and  a  half,  but  the  ground  taken  agrees  with  the 
abuttals  in  the  lease,  and  the  lessor' sees  the  progress  of  the 
building  without  objection,  this  is  evidence  to  go  to  the  jury  of 
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aH  acquiescence.  Neale  v.  Pafkin,  i  Esp.  H9.    In  an  action 
On  a  bill  of  exchange,  evidence  of  an  admission  by  the  plain* 

*  tiff,  that  be  had  no  interest  in  the  suit,  is  a  ground  of  nonsuit. 
MS.  Archb.  PL  and  Ev.  346.  So  an  admission  by  the  lessor  Of 
the  plaintiff,  in  ejectment,  that  he  had  assigned  his  interest  in. 
the  premises.  Doe  v.  Watson,  2  Stark.  230.  Letters  written, 
by  a  party  are  evidence  against  him,  without  producing^ those 
fo  which  sttoh  letters  are  answers,  Lord  Barrynwte  9.  Taylor, 

*  1  Esp.  326.  The  contents  of  a  written  instrument  cannot  bo 
proved  against  a  party  by  his  admission,  unless  the  non-pro- 

••Suction  of  it  be  accounted  fat.  Bloaam  v.  Elsie>  R.  and  M. 
187.  So  an  admission  in  an  answer  in  Chancery  of  the  execu- 
tion of  a  deed,  is  only  Secondary  evidence,  and  does  not  super- 
sede the  necessity  of  proving  it  in  the  regular  way.  Call  v. 
Dunning,  4  Eati,  53,  Vunliffe  tf.  Sefton,  8  E&U,  187, 168.  But 
a*  Bourn  «.  Laitgwnihy,  5  7\  R.  366*  But  this  objection  does 
not  Apply  where  the  party  enters  into  an  admission  with  a 
'view  to  the  trial  of  the  cause*  2  Stark.  EtK  37.  A  declaration 
try  the  payee  of  a  note  payable  on  demand  (the  note  being 

*  (then  in  his  possession),  that  he  gave  no  consideration  for  it  to 
the  maker,  is  not  admissible  in  an  action  by  an  indorsee  against 
the  maker,  the  payee  being  alive*  Baraugh  «•  White,  4  a.  and 
C.  $25.  Smith  v.  De  Wrikits,  R.  and  M.  212. 

Admissions  may  sometimes  be  presumed  from  the  silence  of 
a  party,  when  certain  statements  are  made ;  but  the  deposi- 
tioh  ot  a  witness,  taken  in  a  judicial  proceeding  against  a 
party,  is  not  evidence  in  another  proceeding  against  that  party, 
on  the  ground  that  he  had  been  present,  and  had  not  cross- 
examined  the  witness.  Melen  v.  Andrews,  1  M.  and  Af.  336. 

A  notice  signed  by  partners)  stating  that  the  partnership 
*«  has  been  dissolved,  is  evidence  against  them  of  the  disso- 
lution, though  the  partnership  was  by  deed.  Dm  e,  Milat, 
1  Stark.  161.  4  Campb.  373.  &C. 

Receipts.]  The  acknowledgment  in  a  deed  of  the  receipt  of 
money,  is  conclusive  evidence,  against  the  party  executing  the 
deed,  of  such  receipt.  Baker  v*  Deweyy  1  B.  and  C.704%  Rmmtrw 
v.Jacob,*  Taunt.  \4l.  But  see  Stratum  ».Rastatl,  2  T.R*  366.  But 
such  receipt  will  not  be  conclusive^ therecitalsof  the  deed  show 
that  the  money  is  not  paid.  Lampon  v.  Carta,  5  B.  and  A.  607. 1  D. 
and  R.  21 1.  S.  C.  Nor  is  the  receipt  indorsed  on  the  back  of  a 
deed  conclusive.  Per  Hetmfd>  /.  5  B.  and  4.611.  In  (general,  a 
receipt  not  under  seal,  Is  only  a  JntimA  forte  acknowledgment 
that  the  money  has  been  paid.  Wutife  v.  Jadtom,  3  B.  and  C. 
42  J .  Though  it  has  been  ruled,  both  by  Lord  Kenyon  and 
Lord  Ellenborough,  that  a  receipt  in  full  of  all  demands  given 
with  a  knowledge  of  all  the  circumstances,  is  conclusive. 
Bristol  9.  Eastman,  1  Esp.  172.  diner  v.  George,  1  Casta*.  392. 
As  between  the  underwriter  and  the  assured,  the  acknowtedg- 


t«n  <th«peBcy  of  4he  receipt  «f  theprenn^isctmchiseae. 
.  JfateJt «.  JCm,  l  Camf*.  5&.    If  an,  agent  ejnpjoyed  te  m- 
flaive  memf iji  ,  and  bound,  by  hi*  dnty  to  his  principal,  fieja 
-thue  tetiin«  c«nnenuni<3te^ 

er  not,  senders  an  aacairat,  frmn  timeto  times*  which  oontxims 
*  statement  fhat  the  money  isfeeeived,  fee  is  bound  by  that  ac- 
.  oamrt,  vakees  fee  can  show  that  the  statement  was  made  nnia- 
.^enfcicnalfar,   and  by  wifotafra*    Per  Bayhy*  J(.  Skow  v.  Pteta, 
43.  mid  C.  799.    A receipt  dees  not^exdnflepaiplT evidence tf>f 
-the  payment.  PerJUvd  wlmbomtgk,  Bomber*  jp*  Coke*,  4  £m. 
.  213.    Where  .tbe  pkrothT  entered  en  account  in  writing  t>f 
fjaods  and  cash  furnished  to  tits  defendant  from  time  to  time, 
each  page  of  which  was -authenticated  by  the  defendant  a  ac- 
Imewledgment  in -writing,  ef  the  receipt  ef  the  contents,  itt 
was  held,  /that  Aough  mmh  an  acknowledgment  in  writing 
needd  sot  he  given  in  evidence,  per  **,,  m  respect  of  the  caeh 
items  ammintinglD  akem  4fk.au  each  page,  for  want  of  receipt 
emmps,  yset  that  it  -was  eompetent  to  the  plaintiff  to  ;pia**, 
fhatnjmn  calling  over  each  nrtiole  to  the  defendant,  he  admit- 
ted matt  he  hadireoeived  tbe  same,  and  .that  tbe  witnesstmig^t 
emresh  hi*  memory  %jeef erring  to  the  accounts.  Jacob  v^Lotf- 
nay,l£fflrf,46a 

ddadmom  <af  particular  character,  mdadmvtiom  made  in  a  par- 
tkatar  enaraerer.]  Tbe  .character  in  which  the  plaintiff  sues,  Ar- 
an which  the  defendant  is  sued,  is  frequently  proved  by  .the 
defendant's  admissions.  Thna,  if  B.  has  dealt  with  A.  as 
mxmer  of  the  post-home  duties,  it  is  .evidence  in  enaction  by 
A.  against  B.,  to  prove  that  be  is  such  fanner.  Radford  v.  Jfac- 
tafaia,  3  T.R.  632.  And  see  Peacock  a.  Harris,  10  East,  104. 
So  in  an  -nctien  for  slandering  the  .plaintiff  on  bis  ^profession  of 
mi  attorney,  -the  wards  tbemseive^importingtbat^edBfendaat 
would  have  the  plaintiff  struck  off  the  roll  of  attoxnies,  were 

.  held  to  he  an  admission  of  the  plaintiff's  character  as  attorney. 
Serrymmi.ru  Wke,  4  T.  TLM6.  Peareev.  Whale,  5  M.jm&  C.  39* 
Ami  em  Snath  v.  Taylor,  1  N,R.  196.    So  an  admission  by. a 

.  defendant  that  a  third  parson  has  become  bankrupt,  (as  where 
en  auctioneer  advertised  for  eaie  "  the  property  of  J.  S.  a  bank- 

-mpt,")  as  evidence  of  the  title  ef  the  assignees,  in  .an  actian 
brought  by  them  against  the  defendant.  Naltby  n.  Christie. 
1  £m.  540.  mtnu  Coward,  1  Kami  A.  677  ;  and  tee  pott, 
**  Actions  by  amgneet  ef  bankrupts.'*  So  where  the  defea-  • 
smt,  with  a  view  to.<obtarning  a  nommission  against  the 
petty,  jwon  to  an  -affidavit  'stating  that  he  bad  become  bank- 
rupt. Ledbetter  v.  Sett,  4  Bingh.  628,  1  M.  and  P.  597, 5.  C. 
Jatd  eta  Murmur  x* Davie,  7  Taunt,  577.  So  it  has  been  held 
that  a  bankrupt  who  has  petitioned  for  his  discharge  under 
Stat.  4ft  Gee.  UL  c.  121.  s.  14,  -cannot,  in  an  action  against  bis 
dispute  the  validity  ef  the  aommisaian.  Walton  w, 
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Wace,  5  B.mmdC  153.  See  aim  Clarke  v.  Clarke,  6  Em?.  61. 
iMce  9.  Howe,  6  Ess.  20,  But  where  the  admission  that  he  has 
become  bankrupt,  is  made  in  the  course  of  a  transaction  with 
third  persons,  the  bankrupt  is  not  thereby  estopped  from  show- 
ing, in  an  action  against  his  assignees,  that  he  has  not  become 
bankrupt.  Beam*  v.  Rogers,  9  B.  sad  C.  577.  Nor  is  he  pre* 
eluded  from  disputing  the  commission  by  surrendering;,  or  by 
petitioning  the  Chancellor  to  enlarge  the  time  for  surrendering. 
Mercer  v.  Win,  3  Sep.  219.  •  So  as  against  a  creditor  the  merely 
proving  a  debt  under  the  commission  is  not  such  an  admission 
as  will  dispense  with  the  regular  proof  of  the  bankruptcy. 
Sankm  v.  Homer,  16  East,  191.  In  the  case  of  peace  officers, 
justices  of  the  peace,  constables,  &c,  it  is  sufficient  to  prove 
that  they  acted  in  those  characters,  without  producing  their 
appointments.  Per  Bitter,.  J.  Berryma*  v.  IPim,  4  T.R.  366. 
So  in  an  information  against  a  military  officer,  for  raise  mus- 
ters, the  returns  in  which  he  described  himself  to  be  such 
officer  are  evidence  of  the  met.  R.  v.  Gardner,  2  Campb.  513. 
So  also  in  an  action  for  penalties  against  a  collector  of  taxes, 
proof  of  the  defendant  having  collected  the  taxes  is  sufficient 
proof  of  his  being  collector,  though  the  appointment  is  by  war- 
rant under  an  act  of  parliament,  letter  v.  Priestley  ^Wightw,  67. 
In  an  action  by  assignees  of  a  bankrupt,  admissions  made  by 
them  before  their  appointments  are  inadmissible.  Fexmck  v. 
Thornton,  1  M.  and  M.  51.  So  an  admission  by  one  of  several 
trustees  will  not  bind  his  co-trustees.  Davits  v.  Ridge,  3  Eep. 
102.  And  an  admission  by  an  individual  of  a  corporation  will 
not  bind  the  corporate  body.  Mayor  of  London  v.  Long, 
1  Campb.  23. 

Admissions  by  persons,  not  partus  to  the  suit,  but  interested.']  An 
admission  is  evidence,  whether  made  by  a  nominal  party  who 
sues  for  the  benefit  of  another,  Bauerman  e.  Radenha, 7  T.R. 
-664,  or  by  the  person  really  interested,  but  not  named  on  the 
Tecord.  K.  v.  Hardwick,  1 1  East,  578.  Thus,  in  an  appeal,  de- 
clarations by  the  rated  inhabitants  of  either  parish  are  admis- 
sible, for  they  are  in  fact  parties,  though  the  appeal  is  entered 
in  the  names  of  the  parish  officers.  Ibid.  So  in  an  action  on  a 
•bond  conditioned  for  the  payment  of  money  to  L.D.,  the  de- 
claration of  L.  D.  that  the  defendant  owes  nothing  is  evidence. 
.  Hanson  v.  Parker,  1  WUs.  257.  So  in  an  action  by  the  master 
•of  a  ship  for  freight,  brought  for  the  benefit  of  the  owner,  the 
Admissions  of  the  latter  are  evidence.  Smith  v.  Lyon,  3  Campb. 
465.  So  in  actions  on  policies,  the  declarations  of  the  parties 
really  interested.  Per  Lord  EUenberough,.  Bell  v.  Ansley,  16 
East,  143.  So  in  an  action  against  the  sheriff,  the  declarations 
of  a  party  who  has  indemnified  the  sheriff  are  evidence  against 
the  defendant.  Duke  v.  Aldridge,  cited 7  T.R.  665.  So  again 
in  trover  for  a  deed  which  the  defendant  admitted  he  detained 
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at  the  request  of  W.R.,  and  in  the  detainer  of  which  W.R. 
was  substantially  interested,  the  declarations  of  W.  R.  in 
itvour  of  the  plaintiffs  claim  are  admissible.  Harrison  v..  Val~ 
face,  1  Bhtgh.  45 ;  and  see  Robson  v.  Andrade,  1  Stark.  372* 
But  in  an  action  for  contribution,  by  one  of  several  sureties  in 
a  bond,  against  another,  the  declarations  of  the  obligee  as  to 
payments,  not  made  at  the  time  of  payment,  are  inadmissible. 
Jham  v.  Stee,  Holt,  401. 

Admissums  by  guardian  and  proehein  amy,]  The  admissions  of 
a  guardian  are  not  evidence  against  an  infant  who  sues  by  his 
guardian.  Cowling  v.  Ely,  2  Stark.  366.  And  so  of  the  admis- 
sions of  proehein  amy.  Webb  v.  Smith,  R.  and  AT.  106. 

Admissions  by  agents."]  Where  a  party  to  the  suit  constitutes 
a  third  person  his  agent  for  the  purpose  of  the  admission,  the 
admission  so  made  is  evidence.  Thus  if  a  person  agrees  to 
admit  a  claim,  provided  J.  S.  will  make  an  affidavit  in  support 
of  it,  such  affidavit  has  been  ruled  to  be  conclusive.  Lloyd  v. 
WiUanyl  Esp.  178.  Stevens  v.  Thacker,  Peake,  187.  But  to  render 
such  an  affidavit  conclusive,  the  evidence  should  be  very  clear. 
Garnett  v.  Ball,  3  Stark.  160.  So  if  the  vendee  of  goods  denies 
having  received  them,  but  adds,  "  If  the  carrier's  servant 
■ays  he  delivered  the  goods,  I  will  pay  you,"  the  answer  of  the 
servant,  when  applied  to  on  the  subject,  may  be  given  in  evi- 
dence, after  his  death.  Daniel  v.  Pitt,  1  Campb.  366  (n).  So 
where  an  executor  refers  a  creditor  of  the  testator  to  J.  S.  for 
information  respecting  the  assets,  the  admission  of  J.  S.  is 
evidence,  and  he  need  not  be  called.  Williams  v.  Innes, 
1  Campb.  364.  So  where  a  party  being  applied  to  for  payment 
says,  "  A.  will  pay  you,"  an  admission  by  A.  is  sufficient  to. 
bind  the  principal,  and  A.  need  not  be  called.  Burt  v.  Palmer, 
5  Esp.  145.  With  regard  to  the  admissions  of  agents  in  ge- 
neral, the  rule  is  this :  When  it  is  proved  that  A.  is  agent  to 
B.,  whatever  A.  does  or  says,  or  writes  in  the  making  of  a 
contract  .as  agent  of  B«,  is  admissible  in  evidence,  because  it 
is  part  of  the  contract  which  he  makes  for  B.,  and  which  there- 
fore binds  him,  but  it  is  not  admissible  as  the  agent's  account 
of  what  passes.  Per  Gibbs,  J.  Langhorne  v.  AUnut,  4  Taunt* 
519.  Thus  the  declaration  of  a  servant  employed  to  sell  a 
horse,  is  evidence  to  charge  the  master  with  a  warranty,  if 
suide  at  the  time  of  sale ;  if  made  at  any  other  time,  the  facts 
Bust  be  proved  by  the  servant  himself.  Helyear  v.  Hawhe, 
5  Esp.  72  ;  and  see  Peto  v.  Hague,  5  Esp.  134.  But  the  admis- 
sions of  an  agent  not  made  at  the  time  of  the  transaction,  but 
subsequently,  are  not  evidence ;  thus  the  letters  of  an  agent 
to  his  principal,  containing  a  narrative  of  the  transactions  in 
which  he  had  been  employed,  are  not  admissible  in  evidence 
against  the  principal.  Ibid.  Kahi  v.  Janson,  4  Tltunt.  565    and 
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jst  PiMt*  0,  Hastings,  10  F«.  128.  Bedta*  v.  BOM,  t  Gear, 
45.  But  8  letter  from  an  agent  abroad  slating  the  receipt  of 
money,  coupled  with  the  answer  of  die  principal  directing  the 
disposition  of  the  money,  will  he  evidence  of  the  receipt  hf 
tbe  principal.  Coatts  v.  Bainbridge,  5  Bingh.  58.  It  is  saul 
td  have  been  ruled  at  nisi  prius,  that  where  A.  had  ordered 
goods  of  B.  to  be  delivered  to  C,,  an  acknowledgment  of  the 
receipt  by  C.  was  evidence  against  A.,  Biggs  «.  Lawrence^ 
3  T.  R.  454  :  but  Lord  Kenyon  frequently  ruled  the  contrary  ; 
see  Bauerman  v.  Radeniu*,7  T.  R.  665.  10  Ves.  19% ;  in  which 
he  was  followed  by  Lord  Ellenborough.  Evans  v.  Beattkf  5  Esp* 
26;  and  see  Bacon  v.  Chesney,  1  Stark.  192.  The  admission  by ' 
an  under-sheriff  of  an  escape  is  evidence  against  the  sheriff; 
Yabsley  v.  Doble,  1  Ld.  Raym.  190.  and  see  Drake  v.  Sykes, 
7  T.  R.  117 ;  and  the  admissions  of  a  bailiff  are  evidence 
against  the  sheriff,  like  the  statements  of  any  other  agent,  - 
when  they  form  part  of  the  transaction.  North  v.  Miles% 
1  Canrpb.  589.  The  admissions  of  a  surveyor  to  a  corporation 
respecting  a  house  belonging  to  the  corporation,  are  admissi- 
ble against  the  latter.  Peyton  v.  Governor  of  St.  Thomas's  Hos- 
pital, 3  C.  and  P.  363.  In  all  cases,  before  the  admissions  of  an 
agent  can  be  given  in  evidence,  the  fact  of  his  agency  mast 
be  proved,  and  evidence  that  the  party  has  acted  as  agent  in 
other  instances,  in  which  the  principal  has  recognised  hur 
acts,  will  be  evidence  of  a  general  authority.  NemU  v;  lroing% 
1  Esp.  61.  Watkins  v.  Vince,  2  Stark.  368.  It  must  appear  that 
the  admission  was  made  with  regard  to  a  matter  witbia  the 
scope  of  the  agent's  authority.  Schumaek  v.  Lock,  10 B,  Moore,  39« 

Admissions  by  counsel  or  attorney.']  Where,  after  a  verdict 
subject  to  a  special  case,  a  new  trial  has  been  directed,  the 
special  case,  signed  by  the  counsel  on  each  side,  is  evidence? 
of  the  facts  there  stated.  Van  Wart  v.  WoUey,  R.  and  JH.  4. 
An  admission  made  by  an  attorney  of  one  of  the  parties  to  pre- 
vent the  necessity  of  proving  a  fact  on  the  trial,  is  sufficient 
evidence  of  that  fact ;  Young  v.  Wright,  1  Campb.  141 ;  as  where 
he  admits  the  handwriting  of  the  attesting  witness,  it  is  suf- 
ficient proof  of  the  execution  of  a  deed  ;  Mihoard  v.  Temple* 
1  Camji.  375 ;  and  see  Trudove  v.  Burton,  9  B.  Moor*;  64 ;  bat 
statements  made  by  the  attorney  in  the  course  of  conversation* 
are  not  admissible.  Young  v.  frright,  1  Campb.  140.  Admis- 
sions made  by  the  defendant's  attorney  respecting  the  plaintiff's 
demand  (the  attorney  refusing  to  be  examined)  are  evidence 
against  the  defendant,  and  proof  that  they  were  made  by  the 
attorney  on  the  record,  will  be  sufficient  to  establish  his  agency, 
Gabuford  v.  Grammar,  2  Campb.  9.  An  undertaking  to  appear 
"  for  Messrs.  T.  and  M.,  joint  owners  of  the  sloop  A.,"  given 
by  the  attorney  on  record,  in  evidence  of  the  joint  ownership*' 
MrnhaU  v.  Clif,  4  Campb.  133.  < 
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idmimau  by  partner,"]  After  primd  facie  evidence  of  partner- 
ship, the  declaration  of  one  partner  is  evidence  against  his  co- 
partners ;  ffichoUs  v.  Dowding,  1  Stark.  81 ;  though  the  former 
is  90  party  to  the  suit;  Wood  v.  Bradick,  1  Taunt,  104 ;  but  tee 
Booth  *,  Journey 9  7  Price,  1 98 ;  and  it  is  evidence,  though  made 
after  the  dissolution  of  the  partnership,  if  made  as  to  a  trans- 
action which  took  place  before  the  dissolution*  ibid* ;  but  not 
to  hind  Ms  copartner  as  to  a  transaction  which  occurred  pre- 
viously to  the  partnership,  unless  a  joint  responsibility  bo 
proved  as  a  foundation  for  the  evidence.  Cart  v.  Howard^ 
3  Stark,  3.  A  declaration  by  one  of  several  partners,  joint 
plaintiffs,  that  the  goods,  the  subject  matter  of  the  suit,  were 
his  separate  property,  is  evidence  against  all  the  plaintiffs  j 
Lacat  «.  Dclacour,  1  M.  and  S.  249;  but  an  admission  by  a 
partner  as  to  a  subject  not  of  copartnership,  but  of  conjoint 
ownership  in  a  vessel,  is  not  binding  on  his  copartner,  Jag- 
gen  «.  Benniflgs,  1  Stark,  (34, 

Admissions  by  wife.']  In  general,  the  admissions  of  the  wife 
will  not  bind  the  husband.  Thus  the  wife's  receipt  for  wages). 
earned  by  her  is  not  evidence  against  the  husband.  Hill  v. 
Silly  %  Sir.  1094  ;  and  see  Alban  v.  Pritchett,  6  T.  R.  680.  But 
where  the  wife  can  be  considered  the  agent  of  her  husband* 
her  admissions  may  be  received  as  evidence  against  him, 
Emerson  v.  Blonden,  1  Ei/».  142.  Anderson  v.  Sanderson,  g  Stark* 
204.  Holt,  59  U  S.  C,  Thus  in  an  action  for  goods  sold  and 
delivered  at  the  defendant's  shop,  an  offer  made  by  the  wife}. 
to  settle  the  demand  is  admissible  in  evidence,  she  being  ac« 
customed  to  serve  in  the  shop,  and  to  transact  the  business  in 
her  husband's  absence.  Clifford  v.  Burton,  1  Bins.  199.  8  B+ 
Moon,  16.  5.  C.  So  in  an  action  against  the  husband  for 
goods  sold*  an  acknowledgment  by  the  wife,  (who  managed, 
the  business,  and  generally  gave  orders  and  paid  lor  goods,  y 
within  six  years,  was  held  sufficient  to  take  the  case  out  of 
the  statute  of  limitations.  Palethorpe  v.  Furnish,  2  Esp.  511  (n)» 
Where  the  conduct  of  the  wife  is  in  question,  her  declaration* 
have  been  held  admissible  for  her  husband  in  an  action  against 
him.  Thus  in  an  action  for  necessaries  supplied  to  the  wife*, 
the  defence  being  that  the  husband  had  turned  her  outof  doors* 
for  adultery,  her  declarations  as  to  the  adultery,  made  pre?, 
viously  to  her  expulsion,  were  admitted  by  Abbott  C.  J.  WaU 
tm  v.  Green,  lC.ondP.  621* 

Admissions  by  payment  of  money  into  court.]  Payment  of  mo- 
ney into  court  by  the  defendant,  is  an  admission  that  the  plain* 
tiff  has  a  legal  demand  to  the  extent  of  the  money  brought  in  ^ 
Afacftsttrn  «.  Scholar  2  Camph.  341 ;  but  not  beyond  that  extent  'v 
and  therefore  the  payment  into  court  upon  a  count  on  a  valued 
policy,  in  which  the  loss  is  averred  to  be  total,  is  no  admis- 
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sion  of  a  total  loss.     Rucher  v.  Palsgrave,    1  LamjA.  557*. 
1  Taunt.  419,  S.  C.   Where  there  is  a  special  contract,  the  pay- 
ment into  court  admits  that  contract ;  but  where,  as  in  the 
common  indebitatus  assumpsit,  the  demand  is  made  up  of  several 
distinct  items,  the  payment  admits  no  more  than  that  the  sum. 
paid  in  is  due.     Per  (Jaselee  J.  Seaton  v.  Benedict,  5  Bingh.  32. 
It  is  a  conclusive  admission  of  the  character  in  which  the 
plaintiff  sues ;  Lipscombe  v.  Holmes,  2  Campb.  441 ;  and  of  the 
plaintiff's  right  to  sue  in  the  court  in  which  the  action  is 
brought.  MUler  v.  Williams,  5  Esp.  19.     In  an  action  on  a  bill 
of  exchange,  it  admits  the  handwriting  of  the  parties ;  Gut" 
teridge  v.  Smith,  2  H.  B.  374 ;  and  the  sufficiency  of  the  stamp. 
Israel  v.  Benjamin,  3  Campb.  40.     In  an  action  on  a  guarantee, 
the  payment  of  money  into  court,  on  a  plea  of  tender,  admits 
an  agreement  signed  according  to  the  statute  of  frauds.     Mid- 
dleton  v.  Brewer,  Peake,  15.   In  an  action  of  covenant,  it  admits 
the  execution  of  the   deed ;   Randal  v.  Lynch,  2  Campb.  356, 
357 ;  and  where  two  breaches  are  assigned  in  one  count,  pay- 
ment into  court  on  one  of  the  breaches  is  an  admission  of  the 
whole  contract,  as  set  out  in  that  count,  so  as  to  enable  the 
plaintiff  to  recover  on  the  second  breach  without  proof  of  the 
contract.  Dyer  v.  Ashton,  1  B.  and  C,  3.     It  admits  a  contract 
for  goods  sold  and  delivered,  where  the  goods  were  tortiously 
converted  by  the  defendant,  and  the  plaintiff  has  declared  for 
goods  sold  and  delivered.    Bennet  v.  Francis,  2  B.  and  P.  550, 
4  Esp.  28,  S.  C,    In  an  action  for  goods  sold  by  sample  at  a. 
stipulated  price,  after  payment  of  money  into  court,  the  de- 
fendant cannot  insist  on  the  inferiority  of  the  goods.  Leggatt  v. 
Cocper,  2  Stark.  103.     "Where  the  declaration  states  a  contract 
to  pay  a  particular  sum  of  money  for  certain  articles,  payment 
of  part  of  the  money  into  court,  by  admitting  the  contract,  ad- 
mits also  the  sum  originally  due ;  and  the  only  question  is, 
whether  the  remainder  of  the  money  had  been  previously  paid  ; 
Cax  v.  Brain,  3  Taunt.  95, 2  B.  and  A.  118;  but  where  the  de- 
claration  is  for   goods  sold,  to  be  paid  for  at  the  average* 
price,  to  be  ascertained  on  a  day  specified,  payment  into  court 
does  not  admit  the  average  price  to  be  as  stated  in  the  decla- 
ration; Stoveld  v.  Brevier,  2  B.and  A.  116;  see  also  Everth  v*. 
Bell,  7  TaunU  450  ;  and  payment  of  money  into  court  on  se- 
veral counts,  one  of  wbich  only  is  applicable  to  the  plaintiff's 
demand,  admits  a  cause  of  action  on  that  count  only.  Per  Best 
C.  J.  Stafford  v.  Clark,  2  Bingh.  383.     In  an  action  against  a 
carrier  for  not  carrying  goods  safely,,  if  the  defendant  has  re- 
stricted his  liability  by  a  notice  that  he  will  not  be  account- 
able for  more  than  5/.   (unless  entered  and   paid  for  ac- 
cordingly), the  payment  of  51.  into  court  does  not  admit  a 
liability  beyond  that  sum.  Clarke  v.  Gray,  6  East,  570.  Yate  v. 
Willan,  2  East,  128,  and  see  1  Phill.  Ev.  178.     Where  the  de- 
fendant pleads  the  general  issue,  and  the  statute  of  limitations, 
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tod  pays  tourney  into  court  generally,  such  payment  does  not 
take  the  case  out  of  the  statute.  Long  v.  GrepiUe,  3  B.  and  C. 
10.  If  the  plaintiff  declares  on  an  illegal  contract,  the  defen- 
dant cannot  give  it  validity  by  his  admission;  and  if  money 
is  paid  into  court  generally,  and  the  plaintiff  insists  on  several 
claims,  some  legal  and  others  illegal,  the  court  will  apply  the 
payment  to  the  legal  claim.  Rtbbans  v.  Crickett,  t  B.  and  P. 
264.  If  the  plaintiff  misleads  the  defendant,  and  induces  him 
to  suppose  that  the  only  point  to  he  tried  is  a  question  of 
fraud, .  the  court  will  not  permit  him  to  take  advantage  of  the 
payment  of  money  into  court,  so  as  to  exclude  evidence  of  the 
fraud.  Muller  v.  Hartshorn,  3  B.  and  P.  556.  Payment  of 
money  info  court  must  be  proved  by  the  production  of  the  rule 
of  court.  Israel  v.  Benjamin,  3  Campb.  40. 

Admissions  by  recital.']  A  recital  in  a  deed  is  evidence 
against  him  who  executed  the  deed,  or  any  person  claiming; 
under  him.  Cam.  Dig,  Emd.  (B.  5.),  and  see  Rees  v.  Lloyd* 
Wightw.  123.  Thus  the  recital  of  a  lease  in  a  release  is  evi- 
dence of  the  lease  against  the  releasor  and  those  claiming 
under  him.  Ford  v.  Grey,  1  Salk.  286 ;  but  see  Peake,  Ev.  108, 
5th  edit.  So  in  trespass  against  a  sheriff,  a  bill  of  sale  recit- 
ing the  writ,  the  taking,  and  the  sale  of  the  goods,  is  evi- 
dence against  him  of  those  facts.  Woodward  v.  Larking,  3  Esp. 
286.  So  the  recital  of  an  ancient  charter  in  a  modern  charter 
is  evidence.  Per  Abbott,  J.  Gervis  v.  the  Grand  Western  Canal 
Casttp.  5  Af.  and  8.  78.  The  recitals  in  a  deed  may  confine  the 
effect  of  other  admissions  in  the  same  instrument.  Lampon  v* 
Corke,  5  B.  and  A.  607.  1 D.  and  R.  211,  8.C. 

Admissions  on  the  record'.]  Whatever  is  admitted  on  the  re* 
eord  need  not  be  proved,  and  cannot  be  disproved ;  B.  N.  P. 
298  ;  but  an  admission  as  to  one  of  several  issues,  does  not 
operate  as  an  admission  to  any  other.  Harrington  v.  Macmorris, 
5  Taunt.  228.  Whatever  is  pleaded  and  not  denied,  shall  be 
taken  to  be  admitted.  Wimbish  v.  Tailbois,  Plow.  48.  Thus  if 
the  defendant  in  replevin  avow  the  taking  of  the  cattle,  damage 
feasant,  in  the  locus  in  quo  as  parcel  of  the  manor  of  K.,  and  the 
plaintiff  make  title  to  the  manor  of  K.,  and  traverse  that  the 
manor  is  the  freehold  of  the  defendant,  he  cannot  afterwards 
prove  that  K.  is  no  manor,  for  that  is  admitted  by  the  tra- 
verse. 3.JV.  P.  298.  If  the  defendant  in  covenant  do  not 
plead  nan  est  factum,  the  execution  of  so  much  of  the  deed  as 
u  expanded  on  the  record  is  admitted ;  but  if  the  plaintiff  wish 
to  avail  himself  of  any  other  part  of  the  deed,  he  must  prove  it 
by  the  attesting  witness  in  the  usual  way.  Williams  v.  Sills, 
2  Campb.  519.  In  an  action  by  an  executor  or  administrator  on 
a  cause  of  action  arising  in  the  lifetime  of  the  testator  or  intes- 
tate, a  plea  of  the  general  issue  admits  the  title  of  the  plaintiff 
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tosue  as  executor  or  administrator.  Httnfidi  v.  mnwm\  *  LsL 
Raym.  824.  ftjrnnc  v.  Protheroe,  9  M.andS.  553.  But  where* 
the  cause  of  action  arises  in  the  time  of  the  executor  or  admi* 
nistrator,  the  general  issue- does  not  admit  Ids  title,  and  the 
plaintiff  must  prove  it.  Thus  where  the  plaintiff  declares  fa 
trover  upon  a  possession  by  his  testator,  and  a  conversion  la 
his  own  time,  pleading  the  general  issue  does  not  admit  his) 
titie  as  executor.  Html  *.  Steven*  3  Taunt.  113 ;  but  m  Wat- 
em  v.  King,  4  Campb.  2T2.  The  plea  of  the  general  issue  ad-* 
nrits  only  such  a  title  as  is  stated  in  the  declaration,  and? 
therefore  where  profert  is  made  of  letters  of  administration 
wl^ich  do  not  establish  the  plaintiff's  claim  to  reeorer  in  the) 
action,  the  plea  of  the  general  issue  will  not  admit  the  title) ' 
of  the  plaintiff  so  far  as  to  enable  him  to  reeorer.  An*nuv.8n+ 
imp,  6  Mod.  134. .  In  an  action  by  husband  and  wife,  the  plea 
ofthe  general  issue  admits  the  marriage.  B.  N.  P.  «0.  The 
plea  of  payment,  in  debt  by  assignees  of  a  bankrupt  upon  a  bond,  * 
admits  their  title  as  assignees.  Conbie  v.  Other,  1  Stark.  tCm 
Where,  in  trespass,  the  defendant  pleads  an  entry  to*  abate  a 
nuisance,  and  tiie  plaintiff  new  assigns  unnecessary  violence, > 
the  nuisance  is  admitted,  and  the  plaintiff  cannot  go  into  evi- 
dence to  negative  it.  Pickering  v.  Budd,  1  Stark.  56,  4  Cssypw 
219,  S.  C.  A  demurrer  to  a  bill  in  equity  does  not  admit  the) 
nets  so  as  to  be  evidence  against  the  defendant  in  another 
action  between  the  same  parties*  Tomkins  v.  Askby,  iM.amnl 
JtL3$. 

Suffering  a  judgment  by  default  is  an  admission  on  the  re- 
cord ofthe  cause  of  action.  Thus  in  an  action  against  the  ac- 
ceptor of  a  bill,*  the  defendant,  by  suffering  judgment,  admits* 
a  cause  of  action  to  the  amount  of  the  bill.  Green  v.  Heame9 
3  T.  A.  301.  So  in  an  action  on  a  contract,  the  defendant  can- 
not, after  a  judgment  by  default,  insist  upon  the  fraud  of  the* 
plaintiff.  East  India  Company  v.  Glover,  1  Str.  612.  But  when* 
aij  action  is  removed  by  habeas  corpus  from  an  inferior  oourty 
after  judgment  by  default,  that  judgment  is  not  evidence) 
against  the  defendant  in  the  superior  court.  Bettings  v.  Jfirtuv 
9.B.  and  C.  76t.  So  a  demurrer  admits  the  nets ;  and  on  ar 
writ  of  inquiry  after  judgment  for  the  plaintiff,  the  amount  of 
the  damages  is  the  only  question.  De  Gotten  «.  L'Aigk,  1  B« 
end  P.  368. 

Whole  admission  to  be  taken  together.'}  The  whole  of  an  ad* 
mission  must  be  taken  together,  and  therefore  where  an  ee* 
count  rendered  by  the  defendant  is  produced  to  osraMisn  thai 
plaintiff's  demand,  it  is  evidence  to  prove  both  the  debtor  and 
creditor  side  of  the  account.  Handle  v.  BleMmrn,  5  Thame* 
£45.  Thornton  v.  Austen,  t  D.andlL  361.  Fleteherv.  Freggatt, 
ft  C.  and  P.  569.  The  assertion  of  a  party  in  a  conversation* 
given  in  evidence  against  him,  of  fcots  »  hie  norm,  is  meU  - 
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for  him  of  those  nets.  Smitkv.Blandy,  R.md*Ll&r 
But  though  the  defendant  U  entitled  to  have  the  whole  of  the 
particular  entry  in  a  book  reed,  jet  he  cannot  insist  upon  read* 
ins;  distinct  entries  in  different  parts  of  the  book.  Colt  v. 
Bernard,  5  9tark.  6.  See  Also  Rename  v.  Hall,  Man*.  Index,  9f6. 
Bee  v.  Ferrart*  2  B.  end  P.  54Q. 


cvmpuliory.]    An  admission  made  in  the  coarse 

•fan  examination  under  compulsory  process,  as  before  com* 
aussionero  of  bankrupt,  ie  evidence  against  the  party  making 
iL  Bebeem  v.AUsamder,  1  B.  end  P.  448.  Smith  v.  BeadneU* 
lCoaut.SD.  Stoctyeth  v.  De  Tastet,  4  Compb.  10.  So  upon 
caaroulsory  process  from  the  House  of  Commons.  R.v.Merce~ 
nm,  t  Stark.  366.  But  if  the  party  was  imposed  upon  when 
he  signed  the  examination,  or  was  under  duress,  he  will  not 
W  bound  by  it.  Per  Ld.EUenberough.  Stoctyeth  v.DeTastet, 
4  Gamp*.  4;  and  sat  Tucker  v.  Borrow,  7  B.  and  C.  693,1  & 
end £.518.  &C. 


OBJECT  OF  EVIDENCE. 

Ths  object  of  evidence  is  to  prove  the  point  in  issue  between 
the  parties,  and,  in  doing  this,  there  are  three  rules  to  be 
observed :  1.  That  the  evidence  be  confined  to  the  point  in 
Issue.  8.  That  the  substance  of  the  issue  only  need  be 
proved ;  and,  S.  That  the  affirmative  of  the  issue  is  to  be 
proved* 

EVIDENCE  CONFINED  TO  THE  ISSUE. 

Safpfacssgt.]  Where  an  averment  may  be  wholly  rejected 
as  surplusage,  it  need  not  be  proved,  as  the  proof  of  it  would 
not  tend  to  the  decision  of  the  point  in  issue.  The  rule  with 
regard  to  the  proof  of  averments  is,  that  if  the  whole  of  am 
averment  may  be  struck  out  without  injuring  the  plaintiff's 
right  of  action,  it  is  not  necessary  to  prove  it ;  but  it  Is 
otherwise,  if  the  whole  cannot  be  struck  out  without  getting 
rid  of  a  part  essential  to  the  cause  of  action ;  for  there,  though 
the  averment  be  more  particular  than  it  need  have  been,  the 
whole  must  be  proved,  or  the  plaintiff  cannot  recover.  Per 
lemrrmce,  J.  Williamson  v.  Allison,  2  East,  452.  Thus,  where 
the  plaintiff,  in  an  action  on  a  warranty  of  goods,  alleged  that 
the  defendants  knew  the  goods  to  be  unfit  for  sale,  it  was  held, 
that  the  allegation  of  knowledge  being  immaterial,  need  not 
be  proved.  Ibid,  But,  where  the  plaintiff,  in  an  action  against 
the  sheriff  for  taking  a  tenant's  goods  in  execution  without 
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leaving  a  year's  rent,  stated  the  terms  with  more  particularity 
than  was  necessary,  it  was  held,  that  they  must  be  proved  aJs 
laid.  Brittow  v.  Wright,  Dougl.  640,  665. 

*    Evidence  of  collateral  facts,  when  admissible.]   In  general,  evi- 
dence of  collateral  facts  is  not  admissible.    Thus  where  the 
question  was  as  .to  the  quality  of  beer  to  be  furnished  by  the 
plaintiffs  to  the  defendant,  it  was  held  that  evidence  could 
not  be  admitted  of  the  quality  of  beer  supplied  by  the  plain- 
tiff to  other  persons.  Holcombe  v.  Hewton,  2  Campb.  391.  •  But 
where  a  collateral  fact  is  material  to  the  proof  of  the  issue 
joined  between  the  parties,  evidence  of  such  fact  is  admissi- 
ble.   Thus,  in  order  to  prove  that  the  acceptor  of  a  bill  knew 
the  payee  to  be  a  fictitious  person,  or  that  the  drawer  had  a\ 
general  authority  from  him  to  fill  up  bills  with  the  name  of  a 
fictitious  payee,  evidence  may  be  adduced  to  show  that  he 
had  accepted  similar  bills  before  they  could,  according  to> 
their  date,  have  arrived  from  the  place  of  date.    Hunter  v. 
Gibson,  2  H.  Bl.  288.     But,  in  an  action  against  the  acceptor 
of  a  bill  who  defends  on  the  ground  of  forgery,  evidence  that 
the  person  suspected  of  the  forgery  has  forged  the  defendant's 
name  in  other  instances  is  inadmissible.    BaltUti  v.  Seram9 
Peake,  142.  Graft  v.  Lord  BrownUw  Bertie,  3f.  S.  Peake  Ev.  111. 
Viney  v.  Bans,  1  Esp.  293.     Proof  of  a  customary  right  in  a 
particular  manor  or  parish  is  no  evidence  as  to  the  customary 
rights  in  an  adjoining  parish  or  manor;  Duke tf  Somerset  v9 
Prance,  J  Str.  661 ;  but,  where  all  the  manors  in  a  particular 
district  are  held  under  the  same  tenure,  and  a  question  arises 
in  one  of  the  manors  as  to  an  incident  to  the  tenure,  evidence 
may  be  given  of  the  usage  prevailing  in  any  other  of  the  ma- 
nors within  the  district.  Ibid,  Champion  v.  Atkinson,  3  Keb.  90, 
It.  v.  EUh,  1  M.  and  S.  662.    So  where,  in  each  of  several 
manors  belonging  to  the  same  lord,  and  part  of  the  same  dis- 
trict, it  appeared  that  there  was  a  class  of  tenants  answering 
the  same  description,   and  to  whom  their  tenements  were 
granted  by  similar  words,  it  was  held  that  evidence  of  the 
rights  enjoyed  by  those  tenants  in  one  manor  might  be  re- 
ceived to  show  what  were  their  rights  in  another.    Rewe  v. 
Brent  on,  8  B.  and  C.  758.    So  proof  of  the  manner  in  which  a 
particular  trade  is  carried  on  at  one  place  is  evidence  as  to 
the  course  of  that  particular  trade  in  another  place.   Noble  v. 
Kennmcay,  2  Dougl.  510.     Upon  a  question  of  skill  and  judg- 
ment evidence  may  be  given  of  facts,  which,  although  in 
other  respects  collateral,  are,  by  means  of  the  skill  and  judg- 
ment of  the  witness,  connected  with,  and  tend  to  elucidate 
the  issue.  Folkes  v.  Chad.  1  Phill.  Eo.  276.  3  Dougl.  157,  S.  C. 
"Where  the  question  was  as  to  the  right  to  certain  trees  grow- 
ing in  a  woody  belt  of  considerable  extent,  entire  and  undi- 
vided, evidence  was  admitted  of  several  acts  of  ownership  in 
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different  parts  of  the  belt ;  Stanley  v.  White,  14  East,  334 ;  but 
in  trespass  by  the  proprietors  of  a  canal,  it  was  held,  that 
evidence  of  acts  of  ownership  by  the  proprietors  on  other 
parts  of  the  banks  than  those  in  question  was  not  admissible 
to  prove  property ,  without  showing  them  to  be  part  of  one 
entire  district,  or  that  they  had  belonged  to  one  person.  Hot- 
&  v.  Goldfinch,  1  B.  and  C.  205,  and  tee  Tyrwhit  v.  Wynn,  2  B. 
and  if.  554.  In  an  action  by  a  rector  for  tithes,  where  the 
question  is,  whether  a  modus  exists  of  a  certain  sum  of  mo* 
ney  for  a  particular  farm  in  a  township  within  the  parish,  and 
the  ecclesiastical  and  parliamentary  surveys  are  silent  as  to 
any  township  or  farm  modus,  after  proof  by  the  defendant  of 
a  uniform  payment  in  lieu  of  tithes,  the  plaintiff  may  inquire 
whether  other  farms  in  the  same  township  are  not  subject  to 
the  same  payment,  for  the  purpose  of  showing  that  such  pay- 
ments cannot  be  a  modus,  consistently  with  the  evidence ►pre- 
viously adduced.  Blundell  v.  Howard,  1  M.  and  S.  292.  1  PhUU 
JBe.  164. 

»  < 

Evidence  ef  special  damage.']  Where  the  special  damage  sus- 
tained by  the  plaintiff  is  not  stated  in  the  declaration,  it  is  not 
one  of  the  points  in  issue,  and  evidence  of  it  cannot  be  re- 
ceived. But  a  damage  which  is  the  necessary  result  of  the 
defendant's  breach  of  contract  may  be  proved,  although  not 
alleged  in  the  declaration.  See  Ward  v.  Smith,  11  Price,  19* 
Special  damage  must  be  stated  with  certainty.  Thus,  where 
in  an  action  for  an  irregular  distress,  it  was  averred  that  the 
plaintiff,  in  consequence  of  the  injury,  had  lost  divers  lodgers, 
without  naming  any,  Lord  Ellenborough  rejected  evidence  of 
the  damage,  because  the  names  of  the  lodgers  were  not  speci- 
fied. Weetweed  v.  Covme,  1  Stark.  172.  Where  it  was  alleged 
as  special  damage  that  the  plaintiff  lost  her  marriage  with 
J.N.,  Holt,  C.J.  refused  to  let  evidence  be  given  of  a  loss 
of  marriage  with  any  other  person.  Martin  v.  Henrickson,  2  La\ 
JRsvm.  1007 ;  and  tee  pott,  "  Cote  for  defamation." 

•  Evidence  ef  character.']  In  general,  evidence  as  to  the  cha* 
racter  of  either  of  the  parties  to  a  suit  is  inadmissible,  it  being 
foreign  to  the  point  in  issue.  -  Thus,  in  an  action  for  slander, 
imputing  dishonesty  to  the  plaintiff,  he  cannot  adduce  evi- 
dence in  the  first  instance  of  good  character.  Cornwall  v. 
Richardson,  R,  and  M.  305.  So  also  it  has  been  held,  that  the 
plaintiff  in  an  action  for  crim.  con.  or  seduction,  cannot  give 
evidence  of  the  good  character  of  the  wife  or  daughter,  until 
evidence  has  been  offered  on  the  other  side  to  impeach  it ; 
Bamfield  v.  Massey,  1  Campb.  460 ;  and,  if  such  evidence  be 
not  general,  but  go  only  to  a  specific  instance,  it  has  been 
ruled,  that  the  plaintiff  cannot,  in  reply,  give  evidence  of 
general  character,  but  must  be  restricted  to  the  disproving  of 
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the  specific  mstanoe.  Js&  out  <*«  2  Pnitt.  205,  2  Jawfc  JaV* 
ST1.  Where  the  cwss*cxiinination  of  the  plaintiff's  witnosfloaj 
has  been  directed  to  impeach  the  character  of  the  plaintiff* 
•Ad  the  witnesses  deny  the  imputation  intended*  proof  of  the) 
plaintiff's  good  character  is  not  admissible.  King  e.  Pranetc* 
3Etp.l)6.  S*BaUs.Hili>  1  C.  and  P.  100. 

But  evidence  of  the  party's  bad  character  is  admitted  in 
some  actions,  with  a  view  to  the  amount  of  damages.  Thus* 
in  actions  of  erisu  con-  eridenoe  is  admissible  of  the  wife's 
bad  character  for  chastity,  and  even  of  particular  acts  of  adul* 
iery  committed  by  her  Wore  her  intercourse  with  the  defen* 
slant ;  for,  by  bringing  the  action,  the  husband  puts  her  gen** 
ral  behaviour  in  issue.  B.  N.  P.  27,  996.  So  of  the  husband's 
profligacy,  and  of  his  criminal  connexion  with  other  women* 
Ibid.  So  in  slander,  it  was  formerly  held,  that  where  tbs> 
defendant  does  not  justify,  evidence  might  be  given  of  the) 
plaintiff's  bad  character,  as  that  at  the  time  of  the  supposed 
offence,  the  plaintiff  was  generally  suspected  of  the  crime) 

imputed  to  him ;  *.  Moor,l  irf.  and  S.  284,  Lord  Laemter 

v.  Walter,  2  Campb.  251 ;  but  it  has  since  been  decided,  that 

Sneral  evidence  of  the  plaintiff's  bad  character  is  inadmissi* 
i  in  mitigation  of  damages.  Jonas  v.  Stermu,  11  Price,  236* 
Seefiuiker  at  to  the  character  efwitnemn,  part. 

Partkuktn  of  plamtijTt  demand.]  Where  the  plaintiff  has 
delivered  a  bill  of  the  particulars  of  his  demand,  he  will  bo 
precluded  from  giving  any  evidence  of  demands  not  contained 
in  his  particular.  Thus,  where  the  particular  states  a  de- 
mand for  horses  sold  by  the  plaintiff  to  the  defendant,  evi* 
deuce  cannot  be  given  of  money  due  from  the  defendant  for 
horses  sold  by  him  as  the  plaintiff's  agent.  Holland  u.  Hop* 
khu,  2  B.  and  P.  243.  But  in  an  action  against  an  agent  for 
not  accounting  for  goods  delivered  to  the  plaintiff  to  be  sold, 
and  for  goods  sold,  and  money  had  and  received,  parties* 
lars  headed  "A.  to  B.— -tierces  of  porter,  &c.  /.— -"  and 
containing  also  items  for  money  had  and  received,  were  held 
to  be  applicable  to  any  of  the  counts  in  the  declaration* 
Hunter  v.  Welch,  1  Stark.  224.  So  in  an  action  by  a  carrier 
who  had  misdelivered  certain  goods  to  the  defendant,  which 
the  latter  appropriated  to  his  own  use,  the  carrier  having  paid 
the  amount  of  the  goods  to  the  real  owner,  it  was  held  that  ho 
might  recover  on  the  count  for  money  paid,  although  his  par- 
ticulars were  only  "  To  seventeen  firkins  of  butter,  551.  6t»" 
Brown  v.  Hodgmm,  4  TamL  189*  Where  the  particulars  con* 
tained  a  demand  on  a  promissory  note  only,  which  could  not 
bo  given  in  evidence  forwent  of  a  stamp,  it  was  held,  that 
the  plaintiff  could  not  give  evidence  of  the  consideration  of 
the  note*  Wade  v.Beauty,  4  Eep.  7.  Where  a  particular  need 
sot  be  given  as  to  some  counts,  the  omission  of  those  causes 
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of  action  wifl  net  be  material.  Thne,  where  the  drat  count 
m«t  hilt  of  exchange  for  40L,  and  the  second  oft  a  bill 
£****.,  and  the  third  for  good*  sold,  and  the  parti  oulam 
sesehfed  only  the  «0L  bill  and  the  goods,  nor  Jssett,  C*/«. 
"Imttni  no  objection.  If  the  bill  ia  specified  m  the  deelara- 
tien,  it  need  not  be  mentioned  in  the  pextictdare.  Yon  must 
give  a  particular  of  goods  sold,  but  yon  merer  Bead  give  n, 
particular  of  kills  of  exchange,  if  they  appear  in  the  deelan* 
tian."  Cbanar  n.  Amm,  2  CendP.  £67.  The  plaintiff  amy 
laaorer  interest,  though  the  particular  only  contains  a  do* 
wandayun  a  promissory  note*  Bfahr «.  Tmwrinn,  4  fip.  147«, 
In  one  case,  it  was  ruled  that  the  plaintiff  might  recover  more* 
than  his  particulars  demanded,  the  defendant  having  given  in 
niiriuaiu  an,  account,  from  which  it  appeared  that  there  was  a 
samofmcofeey  due  to  the  plaintiff  beyond  that  claimed  in  hie? 
nartradara.  Hunt  a.  fFatfcms,  1  Gsem*,  68,  and  m  1  PhilU 
2*.  18$.  So  where  the  defendant  pleaded  in  abatement,  that 
the  prosainea  were  made  by  himself  and  another  person 
jointly,  and  it  appeared  from  the  particulars,  and  was  admnV 
tad  at  the  trial,  oat  some  of  the  articles  were  furnished  to> 
the  defendant  jointly  with  the  person  named  in  the  plea,  It 
wen  held  by  Lord  ttenyon,  that  the  plaintiff  was  bound  bw 
his  particmara,  and  that  he  moat  be  nonsuited,  although  it 
aa^eared  by  the  particulars  that  part  of  the  demand  waa  dun 
from  the  defendant  alone.  CoJemu*&aVtf,  1  &p. 451.  But 
wham,  ia  an  action  for  lottery-tickets  sold,  the  particulars  of 
the  defendant's  set-off  mentioned  the  sale  of  the  tickets  to 
hisieiilf,  it  waa  held,  that  this  was  not  sufficient  proof  of  th# 
earn,  and  that  the  met  most  be  proved  by  other  evidence* 
JaVtfsr  c.  Jnsamn,  g  JBm.€Og.  Hamngtm  a.  Maemttrih  5  TaurtU 


&&•  Yet,  in  a  very  late  case,  the  particulars  of  the  plain** 
tiff'a  dentand  ware  allowed  to  be  read  for  the  defendant,  in 
Order  to  prove- payments  for  which  the  plaintiff  had  given  thai 
defendant  credit.  Rymer  v.  Caafc,  1  M.sndJf.  86  (n\  The, 
plaintiff  may  give  evidence  of  a  demand  contained  in  his  par- 
tsevJar,  though  ho  omitted  to  include  it  in  a  bill  delivered 
before  notion  brought.  Short  c.  Edward*,  1  &p*  374. 

A  miatake  in  the  particulars,  not  calculated  to  mislead,  ia  im* 
migiinhil.  Thus,  where  the  particular  specified  a  bill  for  60L 
searing  date  on  a  certain  day,  and  the  evidence  waa  of  a  biU 
mrdos.  dated  on  a  different  day  in  the  same  year  and  month* 
Abbott,  J,  held  the  variance  to  be  immaterial.  Mtntiinj's  lads* 
tefiu  So  where  the  particulars  specify  a  payment  made  oft 
aasount  off  the  defendant  to  A.f  which  wan  in  met  made  to  &« 
it  is  sumeient,  unless  the  defendant  will  state  to  the  court  by 
emiavrt  that  he  has  been  misled.  JkynBrntpt*  lCampb.69 
(a).  8o  where  the  action  ia  for  money  had  and  received  to 
the  nee  of  the  bankrupt,  and  the  particulars  for  money 
hid  and  inoaiand  to  the  nee  of  the  tilaintins).  aa  iimii'  iiimmi 
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Tucker  v.  Barrow,  1  M.  and  M.  137.  So  alio  where  work  and 
labour  is  stated  to  have  been  performed  in  a  certain  month, 
which  was  in  feet  performed  in  another  month,  it  is  imma- 
terial. Millwood  v.  Walter,  2  Taunt.  224.  So  again,  where  in 
debt  for  rent,  premises  situate  at  A.  are  described  as  situate  at 
B.,  it  is  immaterial,  unless  the.  defendant  can  prove  that  be 
held  other  premises  at  B.  of  the  plaintiff.  Davie*  v.  Edwards, 
3  M.  and  S.  380.  If  the  plaintiff,  perceiving  a  defect  in  his  par- 
*  ticulars,  delivers  a  second  bill  of  particulars  large  enough  to 
comprehend-  his  whole  demand,  yet  this  will  not  avail  him, 
tinless  the  second  particular  has  been  delivered  under  a  judge's 
•order,  and  he  will  be  confined  to  his  first  particular.  Brown  t>. 
Watts,  1  Taunt.  353. 

The  particulars  are  proved  by  the  production  of  the  judge's 
order,  and  of  the  particulars  themselves,  and  by  proof  of  the 
signature  of  the  party,  or  his  attorney  or  agent.  1  PhUU  Ev.  183* 

-  Evidence  confined  to  the  itme — of  what  facte  the  courts  will  take 
judicial  notice.']  There  are  various  facts  which  the  courts 
notice  judicially,  and  of  which  it  is  of  course  unnecessary  to 
give  any  evidence.  They  will  judicially  notice  the  order  and 
Course  of  proceedings  in  Parliament ;  Lake  v.  King,  1  Sound. 
131 ;  the  superior  courts  and  their  jurisdiction;  Tregany  v. 
Fletcher,  1  Lord  Raym.  184 ;  and  course  of  proceeding;  Dobson 
v.  Bell,  2  Lev.  176 ;  -  and  the  privileges  of  their  officers ;  Ogle  v. 
Norctijfe,  2  Lord  Raym.  869 ;  the  beginning  and  end  of  term ; 
Estwicke  v.  Cooke,  2  Lord  Baym.  1557 ;  1  Sound.  300,  d  (*). 
5th  ed. ;  general  customs,  as  those  of  gavelkind  and  borough 
English ;  Clements  v.  Scudamore,  2  Ld.  Raym.  1025 ;  the  limit* 
of  ecclesiastical  jurisdictions;  Adams  v.  Terretenants  of  Savage*, 
2  Ld.  Raym.  854 ;  the  limits  of  counties ;  2  Inst.  557.  Deybel's 
ease,  4  JB.  and  A.  248 ;  the  days  of  festivals  appointed  by  the 
calendar;  Broughv.  Perkins,  6  Mod.  81;  and  the  number  of 
days  in  a  particular  month.  1  Rbl.  Ab.  524. 

The  courts  will  not  notice  judicially  the  nature  and  juris- 
diction of  inferior  courts ;  Moravia  v.  Sloper,  Willes,  37- ;  nor 
foreign  laws ;  Mostyn  v.  Fabrigas,  Cowp.  174 ;  nor  the  seal  nor 
proceeding  of  a  foreign  court;  Henry  v.  Adey,  3  East,  221 ; 
•Oaner  v.  Lady  Lanesborough,  Peake,  17 ;  nor  die  laws  of  the 
colonies ;  Wey  v.  YaUy,  6  Mod.  194 ;  nor  the  King's  procla- 
mation, without  production  of  the  Gazette;  Van  Omeron  t£ 
Dowkk,  2  Campb.  44 ;  nor  particular  customs,  as  those  of  Lon- 
don ;  Argyle  v.  Hunt;  1  Sir.  187,  Wiseman  v.  Cotton,  1  Sid.  138 ; 
nor  that  a  particular  town  is  within  a  certain  diocese ;  R.  V. 
Simpson,  2  Ld.  Raym.  1379 ;  nor  the  local  situation  of  a  town 
in  a  county ;  Deybel's  case,  4  JB.  and  A.  243 ;  nor  that  a  parti -» 
culartown,  as  Dublin,  is  in  Ireland;  Kearney  v.  King,  2  B.and 
A.  303 ;  nor  the  sheriffs'  book;  Russell  v.  Dickson*  6  Bineht 
442.    Though  the  court  will  take  judicial  notice  of  the  articled 


Substance  of  Issue  only  to  be  proved.        41 

at  war  which  are  printed  by  the  King's  printer ;  Bradley,  v. 
Arthur,  4  ti.  and  C.  304,  R.  v.  Wither*,  cited  5  T.  it.  446 ;  jet 
the  book  called  "  Rules  and  Regulations  for  the  Government 
of  the  Army,"  will  not  be  judicially  noticed.  Bradley  v. 
Arthur,  4  B.andC.  304. 


THE  SUBSTANCE  OF  THE  ISSUE  ONLY  NEED 

BE  PROVED. 

The  substance  of  the  issue  joined  between  the  parties  need 
alone  be  proved.  1  Phill.  Ev.  190.  Thus,  on  a  count  against 
a  sheriff  for  a  voluntary  escape,  the  plaintiff  may  prove  a  neg- 
ligent escape.  Bonufous  v.  Walker,  2  T.  R.  126.  So  on  a  count 
on  a  policy  for  a  total  loss,  he  may  prove  a  partial  loss.  Gar- 
diner v.  Croasdale,  2  Burr.  904.  So  if  a  plea  in  trespass  allege 
tiro  matters,  either  of  which  amounts  to  a  justification,  proof 
of  one  of  them  is  sufficient,  though  they  are  both  put  in  issue 
by  the  replication.  Spilsbnry  v.  MickUthwaiU,  1  Taunt.  146. 
In  an  action  on  a  bond,  the  condition  of  which  is,  that  the 
obligor  will  not  cut  down  any  trees,  if  the  plaintiff  assigns  a 
breach,  that  the  obligor  cut  down  twenty  trees,  he  may  prove 
that  part  of  that  number  only  were  cut  down.  Co.  Litt.  282  (a). 
In  dander,  the  plaintiff  is  entitled  to  a  verdict  on  proof  of 
some  of  the  actionable  words  laid.  Compagnon  v.  Martin,  2  W. 
BL  790.  In  replevin,  the  defendant,  who  avows  for  rent  ar- 
war,  is  entitled  to  a  verdict,  though  he  prove  less  to  be  in 
arrearthan  he  has  alleged.  Harrison  v.  Barnby,  5  T.  ft..  246. 
When  an  averment  is  divisible,  it  is  sufficient  to  prove  one 
part  of  it.  Thus,  where  in  a  declaration  for  a  false  return  to 
*£•/*'  against  the  goods  of  A.  and  B.  it  was  alleged,  that  A. 
and  B.  had  goods  within  the  Bailiwick,  it  was  held  sufficient 
to  prove  that  either  A.  or  B.  had  goods.  Jones  v.  Clayton,  4  Af. 
and  &  349. 

The  doctrine  of  variances  in  general  depends  upon  the  rule 
that  the  substance  of  the  issue  only  need  be  proved. 

Variance— •amendment.']  By  a  lute  act,  the  court  has  the 
power  of  ordering  the  record  to  be  amended  in  case  of  vari- 
ance. By  9  Geo.  IV.  c.  15,  it  is  enacted,  that  it  shall  and  may 
be  lawful  for  every  court  of  record  holding  pleas  in  civil  ac- 
tions, any  judge  sitting  at  Nisi  Prius;  and  any  court  of  oyer 
and  terminer,  and  general  jail  delivery  in  England  and  Wales, 
the  town  of  Berwick  upon  Tweed,  and  Ireland,  if  such  court  or 
judge  shall  see  fit  to  do  so,  to  cause  the  record  on  which  any 
trial  may  be  pending  before  any  such  judge  or  court,  in  any 
civil  action,  or  in  any  indictment  or  information  for  any  misde- 
meanor, when  any  variance  shall  appear  between  any  matter 
in  writing  or  in  print  produced  in  evidence,  and  the  recital  or 
setting  forth  thereof  upon  the  record  whereon  the  trial  is  pend- 
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ing,  to  he  forthwith  amended  in  such  particular  by  some  officer* 
of  the  court,  on  payment  of  such  costs,  if  any,  to  the  other 
party,  as  such  judge  or  court  shall  think  reasonable,  and 
thereupon  the  trial  shall  proceed  as  if  no  such  variance  feed 
appeared ;  and  in  ease  such  trial  shall  be  bad  at  Nisi  Friu4a 
the  order  for  the  amendment  shall  be  indorsed  on  the  posies, 
and  returned  together  with  the  record,  and  thereupon  the  papers* 
rolls,  and  other  records  of  the  court  from  which  such  reeord 
issued,  shall  be  amended  accordingly.  See  Webb  v.  Hilt,  1  M. 
and  M.  253,  stated  peeU  Where  a  judgment  is  stated  in  the 
record  as  of  one  court*  and  it  appears  by  the  production  of  an 
examined  copy  to  have  been  obtained  in  another,  the  judge 
may  order  the  record  to  be  amended  under  the  above  statute*. 
Brian*  v.  Eicke,  1  tf,  end  M .  359.  Where  in  replevin  the  do* , 
fondant  avowed  for  rent  arrear,  and  on  production  of  the  leaae> . 
it  varied  from  the  terms  of  the  tenancy  stated  in  the  avowry. 
Park  J.  refused  to  permit  an  amendment  under  this  statute* 
observing,  that  it  only  applied  to  eases  where  some  particular 
written  instrument  was  professed  to  be  set  out  or  recited* 
Ss/der  v.  Maibon,  3  C.  and  P.  594.  So  where  certain  word* 
had  been  added  to  an  acceptance  of  a  bill,  obviously  after  the> 
bill  was  accepted,  and  the  declaration  stated  the  acceptance) 
with  the  addition  of  these  words,  Lord  Tenterden  re&ied  ait 
amendment,  saying  that  it  was  not  one  of  those  cases  where> 
there  had  been  a  verbal  mistake  in  setting  out  some  written 
document.  Jelf  v.  Orid,  4  C.  end  P.  22,  and  see  Rutherford  tv 
Evans,  Id.  79.  Where  the  declaration  against  the  acceptor  of 
a  bill  misstated  the  date  of  the  bill,  Parke  J.  allowed  an 
amendment  without  costs*  Bentsmg  v.  Scott,  Id,  24* 


Variance  in  contract — m  the  parties.]  It  is  a  fatal  variance,  if 
if  appear  that  a  party  who  ought  to  be  joined  as  plaintiff  nasi 
been  omitted ;  Graham  v.  Robertson,  2  T.R.  282;  1  Smtnd*  291* 
h  (ft) ;  but  it  is  no  variance  to  omit  a  person  who  might  have 
been  joined  as  defendant;  the  nonjoinder  must  be  pleaded  in 
abatement.  Evans  v.  Lewis,  1  Sound.  291,  d  (n).  Thus,  whe*e 
the  declaration  stated  a  bill  of  exchange  to  have  been  drawn 
upon,  and  accepted  by  the  three  defendants,  and  it  was  proved- 
to  have  been  drawn  upon  and  accepted  by  them  jointly,  with  a 
fourth,  it  was  held  no  variance.  Mountstephtn  v.  Brooke,  1  £• 
and  A,  224.  Where  a  contract  has  been  made  with  two  per- 
sons, one  of  whom  has  since  died,  and  the  action  is  brought 
upon  such  contract  by  the  survivor,  without  stating  the  met  of 
hu  being  survivor,  it  is  a  fatal  variance ;  Jell  v.  Douglas,  4  B. 
end  A,  374 ;  but  it  is  otherwise  with  regard  to  the  party 
against  whom  an  action  is  brought,  who  need  not  be  stated  to 
be  survivor,  for  the  joint  debt  may,  by  reason  of  the  death  of 
the  party,  be  treated  as  if  it  had  been  originally  a  separate) 
debt.  Richards  v.  Heather,  X  B.tmdA.  29.    Where  a  contract 
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by  erne  of  several  partners  (the  partnership  terns* 
naDj  interested)  it  is  no  variance,  that  the  actios  is  brought 
k  the  names  of  all  the  partners ;  Garrett  v.  Handley,  4  B.  owl 
(Xti64;  for  the  action,  may  be  maintained  either  in  the  name 
of  the  person  with  whom  the  contract  was  actually  made,  of 
iathe  name  of  the  parties  really  interested.  Skinner  v.  Stocky 
4  B»mmiA,  433'.  Thus,  where  an  attorney  carried  on  bus* 
mas  under  tin  firm  of ««  A.  and  Son,"  the  son.  not  being  in 
fott  a  partner,  tax t  acting  as  a  clerk  to  his  father,  and  receiving 
a  salary,  it  was  held  that  A.  might  maintain  an  action  in  his 
own  name,  to  recover  from  a  client  the  amount  of  a  bill  tor 
business  done.  KtU  v.  Naintoy,  10  B.  sad  C.  20.  It  is  a  fetal 
variance  to  describe  a  bond  conditioned  for  payment  by  A.  B. 
and  Cas  a  bond  for  payment  by  A.  B.  and  D.,  though  the  bond 
he  several  as  well  as  joint,  and  the  action  be  against  A*  seve- 
rally. Adasms  v^Batam,  6  Bingk.  110.  The  non-joinder  of  s 
secret  partner  cannot  be  pleaded  in  abatement.  MutUUv.  Hook, 
ltf.smtJf.88.  See  post"  Assumpsit  Dtfaue." 


Variant*  in  amtract — in  canderatum.'}  It  is  not  necessary 
foe  the  plaintiff  to  set  out  all  the  several  parts  of  a  contract 
rcsstsrhig  of  distinct  and  collateral  provisions,  it  is  sufficient 
to  state  so  much  of  the  contract  as  contains  the  entire  conside- 
ration for  the  act*  and  the  entire  act  to  be  done  in  virtue  of 
such  consideration,  including  the  time,  manner,  and  other  eir- 
emustsnees  of  its  performance*  Clark*  «.  Greg,  6  East,  568» 
Arasr  n.  Palmer,  4  B.  and  A.  387.  Thus,  where  the  plaintiff 
declared,  that  in  consideration  of  his  redelivery  to  the  defend* 
ant  of  an  unsound  horse,  the  defendant  promised  to  deliver  to 
lam  another  horse,  which  should  be  worth  80/.  and  be  a  young 
horse,  and  a  broach  was  assigned  in  both  those  respects,  it  was 
hesl  no  variance,  though  it  was  proved  that  the  defendant  also 
promised  that  the  horse  was  found,  and  had  never  been  in  har- 
ness. MUesv.  Sheward,  8  East,  7.  The  omission  of  any  part 
of  the  consideration  is  a  fetal  variance.  Thus,  in  assumpsit 
by  landlord  against  the  assignees  of  a  bankrupt,  on  an  agree* 
meat  to  pay  ten  shillings  in  the  pound  for  rent  due  from  the 
bankrupt  and  themselves,  it  appeared  that  part  of  the  conside- 
ration was,  that  the  plaintiff  should  accept  a  surrender,  which 
cassidorstion  being  omitted,  the  plaintiff  wag  nonsuited.  JDasV* 
ansa*  s.  Peart,  Mummies  Index,  308,  So  where  the  contract 
declared  on  was,  that  the  defendant  should  deliver  to  the  plain* 
tiff  all  his  tallow  at  4s.  per  stone,  and  the  contract  proved  was* 
that  the  defendant  should  deliver  it  at  4s.  per  stone,  and  so 
nmch  mote  as  the  plaintiff  paid  to  any  other  person,  the  vari- 
ance was  held  fetal.  ChurekUl  v.  WWdm,  1  T.JR.  447.  It 
sauna,  that  if  the  declaration  state  the  consideration  to  be  cer- 
tain reasonable  reward,  evidence  that  a  spectaesum  was  agreed 
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on  will  not  be  a  material  variance.  Semb.  Per  Chambre,  J.  Bay- 
ley  v.  Tricker,  2  N.R.  458,  see  pott,  p.  45. 

Variance  in  contract — in  the  promise.]  It  is  only  necessary 
to  state  so  much  of  the  promise,  for  the  breach  of  which  the 
plaintiff  proceeds,  supra*  But  the  omission  of  a  qualification, 
in  the  promise  will  be  fatal.  Thus,  the  statement  of  a  general 
warranty  of  a  horse  is  not  supported  by  proof  of  a  warranty  of 
soundness,  excepting  a  kick  on  the  leg.  Jones  v.  Cowley,  4  JB.  and 
C.  445.  So  when  the  plaintiffs  declared,  that  for  certain  hire 
and  reward  the  defendants  undertook  to  carry  goods  •from 
London,  and  deliver  them  safely  at  Dover,  ana  the  contract 
proved  was  to  carry  and  deliver  safely  (fire  and  robbery  ex- 
cepted) the  variance  was  held  fatal.  Latham  v.  Rut  ley,  2  B. 
and  C.  20.  So  a  promise  in  the  alternative  cannot  be  stated 
as  an  absolute  promise.  Penny  v.  Porter,  2  East,  2.  So  any 
addition  to  the  promise  will  be  a  fatal  variance.  Thus,  a  con- 
tract to  deliver  soil  cannot  be  declared  upon  as  a  contract  to 
deliver  soil,  or  breeze,  if  it  appear  that  soil  and  breeze  are 
different  articles.  Clark  v.  MansUme,  5  Esp.  239.  So  the  omis- 
sion of  any  part  of  the  entire  promise,  for  the  breach  of 
which  the  plaintiff  proceeds,  will  be  fatal.  Thus,  where 
land  was  alleged  to  have  been  demised  at  a  rent  of  15/.  and, 
in  evidence,  the  rent  appeared  to  be  15/.  and  three  fowls,  the 
variance  was  held  fatal.  Sands  v.  Ledger,  2  Ld.  Raym.  792. 
So  where  the  allegation  was,  that  the  defendant  promised  to 
farm  certain  land  in  a  husbandlike  manner,  and  the  proof  was  that 
he  promised  to  farm  the  land  in  a  husbandlike  manner,  to  be 
kept  constantly  in  grass,  the  variance  was  held  fatal.  Saunderson 
v.  Griffiths,  5  B.  and  C.  909.  But,  if  the  omission  does  not  alter 
the  legal  effect  of  the  promise,  the  variance  is  immaterial* 
Thus,  where  the  promise  was  stated  to  be  to  deliver  a  quan- 
tity of  gum  Senegal,  but  the  contract  appeared  by  the  evi- 
dence to  be  for  the  delivery  of  rough  gum  Senegal,  the  vari- 
ance was  held  immaterial,  it  appearing  that  all  gum  Senegal 
on  its  arrival  in  this  country  is  called  rough.  Silver  v.  Heeel- 
tine,  X  Chitty,  39.  So  where  the  declaration  stated  that  the 
defendant  had  agreed  to  buy  a  large  quantity  of  head  matter 
and  sperm  oil  in  the  possession  of  the  plaintiff,  which  was 
afterwards  ascertained  to  be  a  given  quantity,  and  the  con- 
tract proved  was  for  the  purchase  of"  all  the  head  matter 
and  sperm  oil,  Per  the  Wildman,"  it  was  held  no  variance. 
Wildman  v.  Glattop,  1  B.  and  A,  9. 

Variance  in  contract — in  legal  effect.']  It  is  in  general  suffi- 
cient to  describe  a  contract  according  to  its  legal  effect.  See 
Thornton  v.  "Janet,  2  Marsh.  287.  An  agreement  to  sell  oats  at 
so  much  per  bushel  must  be  taken  to  mean  the  Winchester 
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bushel,  and' will  not  be  supported  by  evidence  to  sell  by  some 
other  bushel.   Hock'm  v.  Cooke,  4  T.R.  314.     So  if  a  bill  of 
exchange  is  stated  to  have  been  drawn  for  a  certain  sun  of 
money,  it  will  be  intended  to  be  English  money.   Kearney  v. 
King,  2  B.  and  A.  301.  Sprowle  v.  Legge,  1  B.  and  C.  16.   But, 
upon  a  common  count  for  money  lent,  it  is  no  variance  if  the 
loan  is  proved  to  have -been  of  foreign  coin,  as  pagodas.  Harm 
rington  v.  Macmorris,  5  Taunt.  228.     It  has  been  held,  that  a 
statement  of  a  contract  to  deliver  saddles  to  the  plaintiff  at  a 
reasonable  price,  is  supported  by  proof  of  an  agreement  to) 
deliver  saddles  "  at  24s.  a  26f."   Laing  v.  Fidgeon,  6  Taunt, 
108,  and  see  BayUy  v.  Tricker,  2  N.  R.  458,  ante  p.  44.     But 
where  the  declaration  was  for  not  removing  goods  in  a  rea- 
sonable time,  and  the  contract  proved  was  to  remove  in  a 
month,  it  was  ruled  by  Lord  Kenyon  to  be  a  fatal  variance. 
Ben  v.  Mitner,  Peaks,  42,  a.  •  So  an  averment  of  a  contract  to 
do  an  act  on  request,  is  not  proved  by  a  contract  to  do  it  on  a 
certain  day.    Bardenave  v.  Bartlett,  5  East,  111.     So  the  alle- 
gation of  an  agreement  to  take  a  full  cargo  of  wheat  is  not 
supported  by  evidence  of  an  agreement  to  take  on  board  500 
quarters  of  wheat,  though  that  quantity  in  fact  amounts  to  a 
foil  cargo.    Harrison  v.  \Vihm,  2  Etp.  708.     But  see  Wieke$  v. 
Gordon,  infra.     An  allegation  of  a  retainer    "at  a  certain 
salary,  to  wit,  250/.  per  annum,"  can  be  supported  only  by 
proof  of  a  contract  for  a  specific  annual  salary.    Preston  v* 
Butcher,  1  Stark.  3.     The  statement  of  a  contract  for  the  pur- 
chase of  a  certain  quantity,  to  wit,  eight  tons  of  goods,  is  sup- 
ported by  proof  of  a  contract  for  the  purchase  of  about  eight 
tons,  the  precise  quantity  having  been  ascertained  to  be  eight 
tons.   Gladstone  v.  Neale,  13  East,  418.    The  statement  of  a 
contract  to  deliver  stock  on  the  27th  of  February,  is  proved 
by  evidence  of  a  contract  to  deliver  on  the  settling  day, 
coupled  with  proof  that  the  settling  day  was  fixed  for,  and 
understood  by  the  parties  to  mean  the  27th  February.  Wickes 
v.  Gordon,  2  B.  and  A.  335.    An  averment,  that  a  bill  was 
drawn  by -certain  persons  using  the  style  of  "  Ellis,  Need- 
ham,  and  Co."  is  supported  by  proof,  that  the  bill  was  drawn 
by  A.  only  under  the  firm  of  Ellis,  Needham,  and  Co.   Bass 
v.  Cave,  4  M.  and  S.  13.     So  a  general  averment,  that  a  bill 
was  accepted  by  the  defendants,  is  proved  by  evidence,  that 
it  was  accepted  by  their  authorized  agent  for  them.   Heys  v. 
BaeUhne,  2  Campb,  604.    And  a  conveyance  to  the  defendant's 
nominee,  supports  an  averment  that  the  defendant  became  the 
purchaser.  •  Seaman  v.  Price,  R.  and  M.  195.    A  declaration  on 
a  joint  bond  is  supported  by  proof  of  a  joint  and  several  bond. 
Middleton  v.  Sandford,  4  Campb,  34.     In  an  action  on  a  promis- 
sory *note  by  A.B.,  if  the  plaintiff  allege  that  the  note  was 
made  payable  to  him  by  the  name  of  A.  C,  and  the  note  ap- 
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to  have  been  mode  payable  to  A.  C.  the  pletnthT 
titled  to  recover,  if  it  be  shown  that  hewutba  pomon 
meant,  Ax  that  b  tlie  legal  effect,  ffttfsv.  &m«tt,2 
id.  Where  two  lots  aw  sold  under  an  enclosure  net, a 
Yetion  upon  a  sale  of  "  divers,  to  wit,  tiro  lots,  osc"  i 
she agreementa being  separate botk  inlaw  sndiset* 
forming  one  contract.  Ammiv.&»*  l£tarfc.4S6,o»iaftf  JEasw 
savant  *,  flarfii,  12  Trnwt.  47. 

FavsmoiM  arosw^atifln.1  Whew  a  prgeci'iptiflP  aaaflaajejty»i 
bar,  itis  an  entire  thing,  and  must  be  proved  as  bod,  ftr 
Jfirffvpi,  /.  Jtatetti  «.  Sotoey,  *  JB.  mi  <<L  366.  The  proof 
must  be  of  a  prescription  as  ample  as  uWt  alleged,  and  thorn 
feze,  on  a  prescription  for  all  commonable  cattle,  evidence  s>f 
for  sheep  and  horses  only,  will  not  maintain  the 
Bring  «.  Henley,  B.N.  P.  59.    So  where  the  defendant 


prescribed  for  all  cattle,  &c,  at  all  times  of  the  yea*,  said  it 


appeared  in  evidence  that  sheep  were  .excepted 
time  in  the  year,  the  court  held  the  prescription  not  to  be 
proved.  A.  o.  Hermitage,  Carth.  24L.  Bat  the  proof  of  a 
-larger  proscription  than  that  alleged  wall  not  he  m  * 
Thus,  where  ue  defendant  prescribed  tor  a  right  of 
for  100  sheep,  and  the  jury  found  a  Tight  for  100  cheep 
jtx  earn,  the  prescription  was  held  to  he  proved.  nottmaanJ  «. 
Fond,  Qro.  EB*.  738,  end  set  Brvgm  v.  Smrk,  Cartk.  et9. 
MmV&ef  Tmoketwry  a.  Srirfcne//,  1  fount.  14C,  1  Cony*.  315 
(»).  In  an  action  on  the  case  for  the  diwhirbancin  of  a  poo- 
oenptive  right  of  common,  the  plaintiff'  need  not  prove  a  nght 
co-extensive  with  that  stated  in  his  declaration.  J31&  P.  f  5. 
Thus,  if  the  right  be  claimed  in  respect  of  a  mssauuyii'  nod  so 


many  acres  of  land,  proof  that  the  common  is  in  respoU,  of 


the  land  only,  will  be  sufficient  to  support  the  declaration. 
Jtafotti  o.  Sdwey,  S  B.  and  A.  360. 

VmrmwB  m  custom.]  On  a  justification  by  me  lead  of  a 
manor,  that  the  lord  should  have  the  host  beast  on  the  liiaanfa 
-death,  the  custom  proved  was,  that  the  lard  should  have  the 
best  beast,  «r  good,  and  the  variance  was  held  sataL  Addmrky 
v.  Mtmi,  1  B.  and  P.  304  (n).  Where  a  plea  of  jnstinoatian 
est  taking  two  horses  as  heriots,  stated  a  custom  in  the  manor, 
that  the  lord,  from  time  immemorial,  until  the  division  of  a 
certain  tenement  into  moieties,  had  taken,  and  been 


tomed  to  take  a  heriot,  upon  the  death  of  every  tenant  dying 
oeised,  and  since  the  division  the  lord  had  taken,  and  been 
accustomed  to  take,  on  the  death  of  every  tenant  dying  seised 
of  either  of  the  moieties,  a  heriot  for  each  moiety,  it  was  held 
that  this  must  be  taken  to  be  one  entire  custom,  and  not  two 
customs,  the  one  applicable  to  the  tenement  before, 
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sad  the  ether  after  the  division  of  it,  and  thmt  being  alleged 
to  be  an  immemorial  custom,  it  was  disproved  by  evidence 
thetthe  division  was  made  within  memory.  Kmgmillv.BuU, 
9  Seat,  185. 


Vmrkmee  m  lores.]  The  omission  of  a  person  who  ought  to 
ha  joined  as  plaintiff  in  an  action,  at  delict*,  is  only  ground  of 
plea  in  abatement,  and  is  no  variance.  Doekmmw  a,  Diddtttm, 
Skm.  640.  Bhxnm  9.  Hoimrd,  5  East,  42<k  And  the  omission 
of  a  person  who  might  have  been  joined  as  defendant  oannot 
in  any  manner  be  taken  advantage  of;  1  Sound.  S91,  «  (a) ; 
unless  in  oaaa  of  one  tenant  in  common  of  land  sued  in  re* 
apect  of  the  land,  in  which  oase  he  may  plead  the  non-joinder 
of  hiscotenant  in  abatement.  1  Sound.  291,/ (n).  In  actions 
of  tort,  it  is  no  variance  to  prove  a  part  only  of  the  cause  of 
action  stated.  Thus*  in  a  count  for  slander,  where  the  ob- 
noxious  words  contain  distinct  charges,  it  is  sufficient  to  prove 
the  words  conveying  any  one  of  those  charges,  provided  the 
other  words  do  not  affect,  or  modify,  those  which  are  proved. 
Ifcuwr  «.  PasUea,  3  £sk  491*  So  where  the  plaintiff  declares 
far  the  disturbance  of  a  right  of  common,  which  he  has  in 
respect  of  a  messuage  and  land,  he  may  prove  a  right  of  com- 
mon in  respect  of  the  land  only*  Rkhtts  a.  Sstaty,  2  B.  and  A. 
MO,  tKpra.  But  where  in  an  action  of  tort,  matter  of  con- 
tract is  alleged,  it  must  be  proved  as  laid.  Brktow  v.  Wright, 
AmgL  640,  safe,  p»  36.  So  matter  of  description  must  be 
proved  as  alleged ;  thus,  in  a  declaration  for  assaulting  a  eon* 
stable  in  the  execution  of  his  office,  it  was  alleged  that  he  was 
eesurtahfe  of  a  particular  pariah,  bat  it  appeared  in  evidence 
that  he  was  sworn  in  for  a  liberty,  of  which  the  parish  was 
port,  and  the  variance  was  held  fatal.  Goodet  v.  Whutky, 
1  Gems*.  251.  The  facts  averred,  or  a  pert  of  them,  sufficient 
so  constitute  a  cause  of  action,  meat  be  proved  as  laid. 
Therefore,  evidence  that  the  defendant  made  a  statement  of 
mem  amounting  to  a  tortious  cemterswn,  will  not  support  a  count 
for  imputing  the  crime  of  felony*  Tempest  e.  Chamfers,  1  Sua*. 
•7,  So  evidence  of  the  improper  stowing  of  the  defendant's 
anchor,  whereby  it  broke  into  another  vessel  and  damaged 
the  plaintiff's  goods,  will  not  support  a  count  stating  the  in- 
jury to  have  been  caused  by  the  unskilful  steering  of  the  de- 
foedamt'a  ship.  HuUman  v.  Bemutt,  $  £».  236.  So  where  me 
declaration  stated,  that  the  defendant  wrongfully  placed  and 
contained  a  heap  of  earth,  whereby  the  refuse  water  was  pre- 
vented from  flowing  away  from  his  house  down  a  ditch,  at  the 
sack  thereof,  and  it  appeared  in  evidence,  that  the  heap  was 
net  originally  placed  so  as  to  obstruct  the  water,  but  that  in 
process  of  time,  earth  from  the  heap  was  trodden  down,  and 
mil  into  the  ditch  and  obstructed  it,  the  variance  was  held 
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fatal,  for  the  injury  was  not  the  immediate  act  of  the  defend* 
ants,  but  consequential.  Fitzsimons  v.  Inglis,  5  Taunt.  534. 

In  actions  of-  tort,  as  in  other  cases,  it  is  sufficient  to  state 
matters  according  to  their  legal  effect.  Thus,  in  an  action  by 
the  consignor  of  goods  against  the  carrier,  on  a  promise  U> 
carry  them  for  a  certain  sum  and  reward  to  be  paid  by  the 
plaintiffs,  proof  of  an  agreement  between  the  consignor  and 
consignee,  that  the  latter  shall  pay  the  carriage,  is  no  vari- 
ance, the  consignor  being  in  law  liable  to  tie  •  defendant. 
Moore  v.  Wilson,  1  T.  R.  659.  So  in  an  action  on  the  case  for 
damage,  occasioned  by  the  defendant's  negligence  in  driving 
his  carriage,  it  is  sufficient  to  show  that  the  damage  was  occa- 
sioned by  the  negligence  of  his  servant.  Brucker  v.  Fremont 9 
6  T.  JR.  659. 

Variance  in  records,  writs,  %c.]  Where  a  record  is  stated  by 
way  of  inducement,  and  is  not  the  gist  of  the  action,  it  is  not 
necessary  to  describe  it  with  a  prout  patet,  &c.  and  it  is  suffi- 
cient to  prove  it  substantially.  Thus,  in  an  action  for  a  false 
return  to  ajE.  fa.,  where  the  declaration  stated  that  the  plain- 
tiff in  Trinity  Term,  2  Geo.  IV.,  recovered,  &c,  prout  patet 
per  reenrdum,  and  a  judgment  of  Easter  Term,  3  Geo.  IV., 
was  given  in  evidence,  it  was  held  no  variance.  Stoddart  v« 
Palmer,  3  B.  and  C.  2.  Phillip*  v.  Shaw,  4  B.  and  A.  435.  Ben- 
net  v.  Isaac,  10  Price,  154.  R.  v.  Coppard,  1  M.  and  M,  118. 
But  where  the  judgment  is  the  gist  of  the  action  it  is  other- 
wise. Thus  in  an  action  of  debt  on  a  judgment,  if  the  decla- 
ration state  the  judgment  to  have  been  recovered  in  such  a 
term,  prout  patet,  fyc,  and  it  appears  in  evidence  to  have  been 
recovered  in  another  term,  the  variance  is  fatal.  RastaU  v. 
Stratton,  1  H.  Bl.  49.  In  an  action  for  a  malicious  prosecu- 
tion, it  was  averred,  that  the  defendant  prosecuted  an  indict- 
ment against  the  plaintiff,  until  afterwards,  to  wit,  on  a  cer- 
tain day,  the  plaintiff  was  in  due  manner  acquitted ;  the  re- 
cord of  acquittal  was  on  another  day,  but  the  court  held  that 
the  variance  was  immaterial,  and  that  the  averment  was  sub- 
stantially proved.  Purcell  v.  Macnamara,  9  East,  157.  In  an 
action  for  maliciously  arresting  and  holding  the  plaintiff  to 
bail,  the  declaration,  in  setting  out  the  judgment  by  default* 
in  the  former  action,  stated,  "  that  it  was  thereupon  consi- 
dered that  the  plaintiffs  should  take  nothing  by  their  said 
writ,  but  that  they  and  their  pledges  to  prosecute  should  be  m 
mercy,  fyc. ; "  it  was  held  to  be  no  material  variance  that  the 
record  produced  had  not  the  words,  "  and  their  pledges  to 
prosecute,"  but  only  an  &c,  for  that  those  words  might  be 
rejected  as  surplusage,  the  substance  of  the  allegation  being 
the  discontinuance  of  the  former  suit.  Judge  v.  Morgan,  13 
East,  547.    An  averment  in  an  action  for  an  escape,  that  bail 
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above  was  put  in  before  a  judge  at  Chambers,  "  as  appears  by 

the  record  of  the  recognizance,"  is  not  supported  by  evidence 

of  an  examined  copy  of  the  entry  of  the  recognisance  of  bail, 

stating  the  recognizance  to  hare  been  taken  before  the  Court  at 

Westminster.     Bevan  v.  Jones,  4  B.  and  C.  403.     In  an  action 

against  the  sheriff,  on  the  stat.  8  Anne,  c.  14,  an  averment  that 

&&fi.fa.  issued  out  of  the  King's  Bench  is  not  proved  by  a 

/./<*.  issuing  out  of  the  Common  Pleas.  Sheldon  v.  Whittaker, 

•  4  B.  and  C.  657.     Where  in  a  declaration  for  an  escape  it  was 

-stated  that  a  judgment  was  recovered  in  Easter  Term,  5  Geo. 

IV.,  and  that  in  Trinity  Term  in  the  same  year  there  was  an 

•award  of  execution  by  the  Court,  and  thereupon  a  commitment 

of  the  defendant  to  the  custody  of  the  marshal,  it  was  held  not 

to  be  necessary  to  prove  the  sci.fa.,  it  being  immaterial. 

Bramfield  v.  Jones,  4  B.  and  C.  380.     See  also  Edwards  v.  Lucas, 

5  B  and  C.  339.  R.  t>.  Coppard,  1  M.  and  M.  118. 

Variance  in  deeds.]  When  a  deed  is  stated  in  pleading,  it 
must  be  proved  as  stated.  Therefore,  where  a  covenant  is 
set  out .  absolutely,  without  the  qualifying  context  which  be- 
longs to  it,  this  being  an  untrue  statement  of  the  deed  in  point 
of  substance  and  effect,  the  variance  will  be  fatal.  Howel  ». 
Richards,  11  East,  641.  Thus  where  the  declaration  stated  a 
covenant  to  repair  generally,  and  on  non  est  factum  pleaded,  it 
appeared  that  the  covenant  contained  an  exception  of  "fire 
and  all  other  casualties,"  Lord  Ellenborough  held  the  vari- 
ance fetal.  Tempany  v.  Burnand,  4  Campb.  20;  and  see  Swallow  v. 
Beaumont,  2  B.  and  A.  765.  But  when  it  is  stated  that  by  a 
certain  deed,  "  it  is  witnessed,"  &c,  there  can  be  no  vari- 
ance, if  the  very  words  of  the  deed  are  set  out.  Per  Holroyd, 
J;  Ross  v.  Parker,  1  B.  and  C.  362.  And  where  a  deed  con- 
tains a  proviso,  in  defeasance  of  a  covenant,  but  not  incorpo- 
rated therewith,  it  is  no  variance  to  omit  such  pro  visa; 
Gordon  v.  Gordon,  1  Stark.  294 ;  unless  the  proviso  be  referred 
to  in  the  covenant,  in  which  case,  it  will  be  taken  to  form  part 
of  it.  Vavasour  v.  Ormrod,  6  B.  and  C.  430.  A  deed  may  be 
•stated  according  to  its  legal  effect.  Thus,  where  a  lease  was 
stated  in  a  declaration  to  be  made  by  the  plaintiff  of  the  one 

Ert,  and  T.  R.  of  the  other  part,  but  appeared  in  evidence  to 
ve  been  actually  made  by  the  plaintiff  and  his  wife  of  the  one 
part,  and  T.  R.  of  the  other  part,  it  was  held  to  be  no  variance. 
Arnold  v.  RevouU,  1  B,  and  B,  443.  If  a  plaintiff  states  the 
legal  effect  of  a  deed,  the  defendant  has  a  right  to  see  it  on 
oyer,  and  if  the  meaning  varies  from  that  attributed  to  it  in  the 
declaration,  in  order  to  take  advantage  of  that  variance,  he 
should  plead  non  est  factum,  without  setting  out  the  deed ;  if 
it  does  not  support  the  breach  he  should  set  it  out  and  demur ; 
if,  however,  he  sets  out  the  deed  on  oyer,  and  pleads  non  est 
/actum,  the  only  question  at  the  trial  of  that  issue  is,  whether 
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•  the  deed,  whereof  the  tenor  is  eet  out,  was  executed  by  the 
.  defendant  or  not.   Sneti  v.  SneU,  4  B.  and  C.  741 .     Where  a 
.  deed  granted  liberty  to  make  levels,  pits,  and  toughs,  and  the 
.  declaration  stated-it  as  a  liberty  to  make  levels,  pits,  andsfougftt, 
it  was  held,  that  under  the  rale  nuckur  a  metis,  theeourt  could 
.  discover  this  to  be  the  word  soughs  mis-spelt,  and  that  the 
.  variance  was  not  fetal.  Morgan  v.  Edward*,  6  Taunt.  394.     So 
.  where  the  plaintiff  declared  thatby  indenture  he  demised  to  the 
:  defendants  "  certain  lands  and  premises,"  and  the  demise  ap- 
. peered  to  be  el  "all  that  piece,  or  parcel  of  ground,  and  pre* 
Buses,  containing  by  estimation  one  acre,"  the  variance  was 
held  to  be  immaterial.  Birch  v.  Gitbs,  6  M.andS.  115.    But 
the  words  "  Cellar  beer  field/'  for   "alter  beer  field,"  were 
held  a  fatal  variance  in  setting  out  a  covenant,  though  the 
.plaintiffs  waived  the  damages  on  the  breach  of  that  covenant. 
Fittv.  Green*  9  East,  188*    So  "storehouses"  for  "store- 
house." Hoar  v.  Mill,  4  M.  and  S.  470.     If  a  man  is  described 
as  James  C.  in  one  part  of  a  deed,  and  afterwards  as  Gasrga  C, 
.and  signs  it  George  C,  he  is  properly  declared  against  as 
.  George  C.  Mayelstone  v.  Ld~  Palmerston,  1  M,  and  M.  d. 

Variance  in  time.']  Where  the  time  is  material,  or  where  it 
is  alleged  by  way  of  description,  it  must  be  proved  as  laid. 
Thus  in  debt  to  recover  penalties  for  usury,  the  day  on  which 
the  money  was  lent  is  material,  though  laid  under  a  videlicet, 
and  a  variance  from  that  day  is  fatal.  Partridge  t>.  Coatee,  M. 
and  M.  153.  So  where  a  writ  was  described  in  terms,  and  on 
the  production  of  the  writ  it  appeared  to  be  returnable  on  a 
different  day  from  that  stated,  the  variance  was  held  to  be 
.fatal,  though  the  day  was  laid  under  a  videlicet.  Grey,  v.  Ren- 
net, 1  T.  JR.  656  ;  see  also  Rastalt  v.  Strattan,  1  H.  BL  49,  anta, 
.p.  48.  So  where  the  declaration  alleged  that  the  defendant, 
on  such  a  day,  made  his  certain  bill  of  exchange,  "  bearing 
date  the  day  and  year  aforesaid,"  and  the  real  date  of  the  bill 
was  different,  this  being  a  variance  in  matter  of  description 
was  held  fatal.  Anon.  2  Campb.  308  (n). 

But  where  the  time  is  neither  material  nor  matter  of  de- 
scription, a  variance  from  it  will  net  be  fatal.  Thus,  where 
the  declaration  stated,  that  the  defendant  made  his  certain 
bill  of  exchange  on  such  a  dar,  but  not  that  it  bore  date  on  that 
day,  a  variance  from  that  day  was  held  to  be  immaterial. 
Coxon  v.  Lyon,  2  Campb.  307  (n)*  So  where  the  declaration 
alleged  that  a  bill  drawn  on  the  18th  August,  and*  payable  60 
days  after  sight,  was  "  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,"  accepted  by  the  defendant,  and  the  bill  ap- 
peared to  be  accepted  on  the  19th  September,  Lord  EUenbo- 
rough  held  the  variance  immaterial.  Freeman  v.  Jacob,  4  Campb. 
209.  So  where-  a  bill  was  stated  in  the  declaration  to  have 
been  indorsed  before  it  became  due,,  and  appeared  in  evidence 
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been  indorsed  after  it  became  dne,  the  variance  wag 

fckfiirtmaterial.  Young  v,  Wright,  1  Campb.  139 ;  jm  altoPur- 

*M  v.  Matnamara,  9  East,  157,  ante,  p,  48.    So  in  trespass  thq 

say  is  immaterial;  but  in  trespass  with  a  continuando,  or  with 

t "  diversf  days  and  times,"  though  the  plaintiff  may  prove  an£ 

■umber  of  trespasses  within  the  time  laid,  yet  he  can  only 

prove  a  single  act  of  trespass  before  the  first  day.  B.  &  P.  86) 

t  Sound.  £4  (n). 
• 

*  Variance*  in  place. ~\  Whenever  a  place*  is  mentioned  by  way 
of  description,  and  not  merely  as  venue,  a  variance  will  be 
ratal,  even  though  the  local  situation  need  not  have  been 
mentioned.  Gxtestv.  Caumont,  3'  Cantpb.  235.  Where  the  ac- 
tion is  not  local,  the  description'  of  the  place  may  be  referred! 
to  venue,  and  a  variance  will  not  be  material.  Thus  in  an 
action  for  negligence,  an  allegation  that  the  plaintiff's  boat 
was  run  down  in  the  Thames  near  the  Half-way-reach,  is  sup- 
ported by  proof  that  the  boat  was  run  down  in  the  Half-way- 
reach.  Drewry  v.  Twiss,  4  T.  It.  558.  So  in  an  action  on  thai 
ease,  for  setting  up  a  certain  mark  in  front  of  the  plaintiff's, 
dwBning-honse,  in  order  to  defame  him  as  the  keeper  of  a 
bawdy-house,  if  the  declaration,  after  describing  the  house  asl 
situate  in  a  certain  street  called  A.  street,  in  the  parish  of 
Ol  A;  (there  being  no  such  parish),  afterwards  state  the  nui- 
sance to  be  erected  and  placed  in  the  parish  aforesaid,  it  will  bet 
ascribed  to  venue,  and  heed  not  be  proved  as  laid.  Jefferies  v.: 
Duncombe,  11  Easty  226 ;  and  set  Mersey  Navigation  v.  Douglas^ 
t  East*  497".  Homer  v.  Raymond,  1  Marsh.  363.  But  in  an  ac- 
tion on  the  case  for"  a  nuisance  in  erecting  a  weir,  if  it  be  de- 
scribed in  the  declaration  to  be  at  H.,  and  be  proved  to  be  at 
slower  part  of  the  same  water,  called' T.,  the  variance  is. 
ratal.  Shaw  v.  Wrigtey,  cited  2  East,  500.  Where  the  allega- 
tion of  place  is  descriptive  of -a  contract,  it  must  be  proved  aa 
raid,  Thus  in  an  action  against  a  carrier  a  misdescription  of 
die  termini  in  the  contract  of  carriage  is  fatal.  Tucker  v.  Crack', 
6n,  2  Stark.  385.  See  Woodvxtrdv.  Booth,  7£.  ami  C.  301 ;  and 
further  as  to  the  proof of  local  descriptions,  post,  in  "  Assumpsit  for 
tse  and  occupation,  "  Case  against  Carriers"  "  Ejectment"  and 
**  Trespass  quote  clausum  fregit.f* 

AFFIRMATIVE  OF  THE  ISSUE  TO  BE  PROVED. 

^he  general  rule  with  regard  to  the  onus  of  proving  the 
issue  is,  that  the  party  who  asserts  the  affirmative  is  bound  to 
prove  the  issue.  Thus  in  an  action  for  a  loss  occasioned  by 
(fie  barratry  of  the  master  of  a  vessel,  it  is  not  incumbent  on 
the  plaintiff,  after  proving  the  barratrous  act,  to  prove  also 
mat  the  master  was  not  the  owner,  or  freighter,  for  that 
would  be  calling  on*  him  to  prove  a"  negative  )  die  proof  of  that 
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fact,  which  operates  in  discharge  of  the  other  party*  lies  upon, 
him.  Ron  v.  Hunter,  4  7.  B.  S3.  So  where  in  action  on  an 
agreement  to  pay  100/.  if  the  plaintiff  would  not  send  herrings 
to  the  London  market,  and  particularly  to  the  house  of  J.  S., 
the  plaintiff  proved  that  he  had  sent  no  herrings  during  the 
twelvemonth  to  that  house,  it  was  held  sufficient  to  entitle 
him  to  recover,  no  proof  being  given  by  the  defendant  that 
the  plaintiff  had  sent  herrings  within  the  year  to  the  London 
market.  Calder  v.  Rutherford,  3  B.  and  6. 302.  7  B.  Moore, 
158,  5.C.    There  are,  however,  some  exceptions  to  this  rale* 

Where  the  presumption  of  law  it  in  favour  of  the  affirmative.] 
"Where  the  presumption  of  law  is  in  favour  of  the  affirmative, 
as  where  the  issue  involves  a  charge  of  a  culpable  omission, 
it  is  incumbent  on  the  party  making  the  charge  to  prove  it, 
although  he  must  prove  a  negative,  for  the  other  party  shall 
he  presumed  innocent  until  proved  to  be  guilty.  Thus,  where 
in  a  suit  for  tithes  in  the  spiritual  court,  the  defendant 
pleaded  that  the  plaintiff  had  not  read  the  Thirty-nine  Arti- 
cles, it  was  held  that  the  proof  of  the  issue  lay  on  the  defen- 
dant. Monks  v.  Butler,  1  Roll.  Rep.  S3.  3  East,  199.  R.  v. 
Hawkins,  10  East,  216.  So  in  an  action  by  the  owner  of  a 
Bhip  for  putting  combustibles  on  board,  "  without  giving  due 
notice  thereof,"  it  was  held  that  the  plaintiff  was  bound  to 
prove  the  want  of  notice.  Williams  v.  £.  I.  Comp.  3  East,  193  ; 
and  see  Marsh  v.  Home,  5  B.  and  C.  327,  post.  So  where  the 
issue  is  as  to  the  legitimacy  of  a  child  born  in  lawful  wedlock, 
Banbury  Peerage  case,  2  Selto.  N.  P.  709,  it  is  incumbent  on  the 
party  asserting  the  illegitimacy  to  prove  it ;  and  where  the  is- 
sue is  on  the  life  of  a  person  who  is  proved  to  have  been  alive 
within  seven  years;  ante,  p.  18 ;  the  party  asserting  his  death 
must  prove  it. 

Where  the  fact  is  peculiarly  within  the  knowledge  of  a  party.] 
But  where  the  affirmative  is  peculiarly  within  the  knowledge 
of  the  party  charged,  the  presumption  of  law  in  favour  of 
innocence  is  not  allowed  to  operate  in  the  manner  just  men- 
tioned, but  the  general  rule  as  above  stated  applies,  viz* 
that  he  who  asserts  the  affirmative  is  to  prove  it,  and  not  he 
who  avers  the  negative.  2  Russ,  on  Crimes,  692,  2d  Ed.  Thus 
in  an  action  on  the  game  laws,  though  the  plaintiff  must  aver 
that  the  defendant  was  not  duly  qualified,  yet  he  cannot  be 
called  upon  to  prove  the  want  of  qualification.  Spieres  v. 
Parker,  1  T.  R.  144,  Adm.  R.  v.  Stone,  1  East,  650.  So  in  an 
action  against  a  person  for  practising  as  an  apothecary,  with- 
out having  obtained  a  certificate  according  to  55  Geo.  III.  c. 
194,  the  proof  of  the  certificate  lies  upon  the  defendant,  and 
the  plaintiff  need  offer  no  evidence  of  his  practising  without 
it.  Apoth.  Comp,  *•  Bent  ley,  ft.  and  M.  159, 
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INSTRUMENTS 'OF  EVIDENCE. 

Under  the  present  head  will  be  considered  the  mode  in 
which  the  various  kinds  of  documentary  evidence  must  be 
proved,  and  also  the  rules  with  regard  to  the  competency"  of 
witnesses,  and  their  examination. 

Proof  of  Acts  of  Parliament  and  Journals. 

Acts  of  parliament  are- either  public  or  private.  The 
printed  statute-book  is  evidence  of  a  public  statute,  not  as  an 
authentic  copy  of  the  record  itself,  but  as  hints  of  that  which 
is  supposed  to  be  lodged  in  every  man's  mind  already.  GilK 
■*».  10.  A  private  act  of  parliament  is  usually  proved  by  a 
copy  examined  with  the  parliament  roll.  B.  N.P.  225.  A 
private  act  of  parliament,  containing  a  clause  "  that  it  shall  be 
deemed  and  taken  to  be  a  public  act,  and  shall  be  judi- 
cially taken  notice  of  without  being  specially  pleaded,'* 
requires  to  be'  proved  in  the  usual  manner  by  an  examined 
copy.  Brett  v.  Beales,  1  M.  and  M .  421 .  By  stat.  41  Geo.  HI. 
e.  90,  s.  9,  the  copy  of  the  statutes  of  England,  and  of  Great 
Britain  since  the  union  with  Scotland,  printed  by  the  king's 
printer,  shall  be  received  as  conclusive  evidence  of  the  sta- 
tutes enacted  prior  to  the  union  of  Great  Britain  and  Ireland, 
in  any  court  of  civil  or  criminal  jurisdiction  in  Ireland  ;  and 
in  like  manner  the  copy  of  the  statutes  of  the  kingdom  of 
Ireland,  made  by  the  parliament  of  the  same,  printed  by  the 
king's  printer,-  shall  be  received  as  conclusive  evidence  of 
the  statutes  enacted  by  the  parliament  of  Ireland  prior  to  the 
anion  of  Great  Britain  and  Ireland,  in  any  court  of  civil  or 
criminal  jurisdiction  in  Great  Britain. 

The  journals  of  the  House  of  Lords,  and  of  the  House  of 
Commons,  may  be  proved  by  examined  copies,  but  the  printed 
journals  are  not  evidence.  Lord  Melville's  case,  24  How.  St.  2V. 
683.  R.  y.  Lord  G.  Gordon,  2  Dougl.  593.  An  unstamped  copy 
of  the  minutes  of  the  reversal  of  a  judgment  in  the  House  of 
Lords,  without  more  of  the  proceedings,  is  evidence  of  tha 
reversal.  Jones  v.  Randall,  Cowp.  17. 

Proof  of  Records, 
Upon  an  issue  afnul  tiel,  Jfc]  Upon  an  issue  of  mil  tiel  fg* 
end,  the  record,  if  a  record  of  the  same  court,  is  produced, 
■ad  inspected  by  the  court,  7«W,  801 ;  if  a  record  of  an  infe- 
rior court,  it  is  proved  by  the  tenor  of  the  record,  certified 
under  a  writ  of  certiorari,  issued  by  the  superior  court,  id. 
804;  if  a  record  of  a  concurrent  superior  court,  it  is  proved 
hy  the  tenor  certified  under  a  writ  of  certiorari,  issued  out  of 
Chancery,  and  transmitted  thence  by  writ  of  mittimus.  Ito<k 
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Where  mil  tiel  record  is  not  pleaded,  but  it  is  necessary  to 
prove,  a  record  in  support  of  some  allegation  in  .the  pleadings, 
the  record  may  be  proved  either  by  an  exemplification  or  a 
flopy.  Exemplifications  are  of  two  kinds,  either  under  the 
ggeat  seal,  or  under  the  seal  of  the  court  in  which  the  record 
{&  preserved*  An  exemplification  under  the  great  seed  may 
be  obtained  of  any  record  of  the  Court  of  Chancery,  or.  of  an* 
record  which  has  been  removed  thither  by  certiorari,  but  pri- 
vate deeds  exemplified  under  the  broad '.seal,  will  not  be  ad- 
mitted in  evidence.  B.  N.  P.  227.  Exemplifications  of  the 
records  of  a  public  court  under  its  own  seal,  are  admissible 
without  proof  of  the  genuineness  of  the  seal.  Tooker  v.  Duke 
gf  fieaufort,  Sayer,  297.  $ut  the  genuineness  of  the  seal  of  a 
foreign  court  must  be  proved;  Henry  v.Adey,  3  East,  221; 
ajpd,  if  a  foreign  court  has  an  official  seal,  it  must  be  used  for 
{he  purpose  of  authenticating  its  judgments,  and  a  copy  by 
an  officer  of  the  court  is  not  sufficient.  Black  v.  Lord  Jlray- 
brooke,  2  Stark.  7 ;  and  teeAppleton  v.  Lord  Bray  brooke  t  6  AC  and 
§.  34.  If  a  colonial  court  possess  a  seal,  it  should  be  used  to 
authenticate  its  judgments,  though  so  much  ivorn  as  no  longer- 
fo  make  any  impression.  Canon  v.  Stewart,  1  Stark.  525.  If 
there  be  no  seal  of  the  court  or  island,  an  examined  copy 
must  be  obtained ;  per  Lnrd  EUenborough,  AppUton  t>.  Lord 
firaybroohe,  6  Af,  and  S.  36 ;  or  distinct  evidence  should  be 
given  that  the  court  has  no  seal,  and  verifies  its  judgments 
|>y  the  signature  of  the  judge,  dives  v.  Btmbury,  4  Campb.  28. 
fh  the  seal  of  a  corporation  must  be  proved  to  be  genuine  by 
a  witness  acquainted  with  it,  Maim  v.  Thornton,  8T.R.  307 ; 
hut  it  is  not  necessary  to  call  a  witness  who  saw  the  seal 
affixed.  Ibid.  The  seal  of  the  corporation  of  London  baa  been 
held  to  prove  itself.  Dee  v.  Mason,  X  £tp.  63. 

Examined  copy  of  a  record.]  When  the  record  is  complete* 
an  examined  copy  will  be  evidence,  unless  upon  the  issue  of 
nul  tiel  record.  Ileeords  are  not  complete  until  delivered  into 
ipourt  in  parchment,  therefore  a  minute-book,  from  which  an 
entry  of  the  proceedings  at  sessions  is  made,  and  from  which 
book  the  roll  containing  the  record  of  inch .  proceedings  if 
subsequently  made  up,  is  not  a  record.  R.  v.  Bellamy,  R. 
-and  M.  171.  So  the  judgment  in  paper,  signed  by  the  Mas* 
ter,  is  not  evidence,  for  it  is  not  yet  become  permanent; 
fi.N.P.  328.  Godtfroy  «>.  Jap,  1  M.andM.  236, 3  C.  and  P.  19*  > 
6.  C. ;  nor  the  minute-book  of  the  clerk  of  the  peace  to  prove 
that  an  indictment  was  preferred.  R.  v.  Smith,  8  B.  and  C.  341* 
The  copy  of  a  record  must  be  proved  by  a  witness  who  has 
examined  it  line  for  line  with  the  original,  or  who  has  exa» 
'jnmed  the  copy  while  another  person  read  the  original.  ReU 
tuMargUon,  X  Campb.  469.    And  it  is  not  necessary  for  thf 
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persons  examining  to  exchange  papers,  and  read  them  al- 
ternately. Gyles  v.  Hill,  Id.  (n).  Rolf  v.  Dart,  2  Taunt.  470. 
It  ought  to  appear  that  the  record  from  which  the  copy  was 
taken  was  seen  in  the  hands  of  the  proper  officer,  or  un  the 
proper  place  for  the  custody  of  such  records.  Adamtkwayte  *♦, 
Syuge,  l  Stark.  163.  4  Campb.  372,  S.  C.  Where  an  ancient 
record  has  been  lost,  an  old  copy  has  been  allowed  to  be 
given  in  evidence  without  proof  of  its  being  a  true  copy* 
lam.  1  Vent.  257.  B.  N.  P.  228. 

.  Office  cep'&sJ]  An  office  copy  in  the  same  court,  and  in  the, 
sane  cause,  is  equivalent  to  a  record ;  but  in  another  court, 
or  in  another  cause  in  the  same  court,  the  copy  must  be 
proved.  Per  Lord  Mansfield,  Derm  v.  Fuiford,  2  Burr.  1179.  But 
the  office  copy  of  an  affidavit  made  in  another  cause  in  the, 
same  court  has  been  admitted  as  good  evidence.  Wightmck  v* 
Book*,  Ferrest,  153.  An  office  copy  of  depositions  in  Chan* 
eery  is  evidence  in  that  court,  but  will  not  be  admitted  in  * 
court  of  common  law  without  examination  with  the  roll* 
B.  N.  P.  229.  Burnand  v.  Nerot,  1  C.  and  P.  578.  Highfield  ». 
Peoke,  iM.andM.  109.  By  7  Geo.  IV.  c.  57,  s.  74,  office 
copies  of  proceedings  in  the  Insolvent  Court  are  made  evin 
oence.  Vide  past. 

Copies  made  by  authorised  offioers.]  Where  a  copy  is  made 
by  a  person  trusted  for  that  purpose,  it  is  admissible  in  evi- 
dence without  proof  of  its  having  been  actually  examined* 
B+N.P.  229.  Thus,  the  chirograph  of  a  fine  is  evidence  ot 
Jhe  fine,  the  chirographer  being  appointed  to  make  that  copy* 
but  it  is  not  evidence  of  the  proclamations,  for  of  them  the 
chirographer  is  not  appointed  to  make  a  copy.  Ibid.  Gilb.  £v*, 
£3.  So  the  indorsement  by  the  proper  officer  on  a  deed  ot 
bargain  and  sale  enrolled  according  to  stat.  27  Hen.  VIII.  c.  16, 
is  evidence  of  the  enrolment;  Ibid.  Kitmerslcy  v.  Orpe*  1  Dougj^ 
56 ;  and  the  date  of  enrolment  indorsed  by  the  clerk  of  the 
enrolments  is  conclusive  evidence  of  the  date.  R.  v.  Hopper, 
.3  Priee,  496.  So  a  copy  of  the  depositions  of  a  witness  taken 
at  a  judge's  chambers,  signed  by  the  judge,  and  delivered 
cut  by  his  clerk,  is  admissible,  without  proof  of  examination 
with  the  original.  Duncan  v.  Scott,  1  Campb.  101 .  A  copy  of  a 
judgment,  purporting  to  have  been  examined  by  the  clerk  of 
the  treasury  (who  is  not  intrusted  to  make  copies),  is  not  ad* 
missible  without  proof  of  its  examination  with  the  original* 
B.K.P.229. 

To  prove  the  time  of  signing  a  judgment,  the  day-book 
kept  at  the  judgment-office  is  not  evidence.  L$e  t>.  Mtecock, 
5  £».  177.  Ayrey  v.  Davenport,  2  N.  R.  474*  ,, 
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Proof  of  Verdict. 

In  order  to  prove  a  verdict,  when  it  is  offered  as  the  opinion 
of  the  jury  on  the  issue,  the  postea  alone  is  not  sufficient,  but 
the  judgment  must  also  be  proved  to  show  that  it  has  not  been 
arrested,  or  a  new  trial  granted ;  Pitton  v.  Walter,  J  Str.  162. 
£«  N.  P.  234 ;  unless  in  case  of  an  issue  out  of  Chancery, 
when  no  judgment  is  entered  up.  B.N.  P.  234.  So  the  2vts» 
Prius  record,  with  the  pottea  indorsed,  or  with  a  minute  of  the 
verdict  indorsed  by  the  officer  of  the  court  on  the  jury  panel, 
is  sufficient  evidence,  that  the  cause  came  on  to  be  tried. 
Pitton  v.  Walter,  1  Str.  162.  R.  v.  Browne,  1  M.  and  M.  315. 
And  in  an  action  for  a  moiety  of  the  money  paid  by  the  plain- 
tiff under  a  verdict  recovered  by  A.,  in  a  suit  against  the 
plaintiff  and  defendant,  the  Nisi  Prius  record  and  pottea  have- 
been  held  to  be  evidence  of  the  verdict  and  damages  in  the 
former  suit  without  proof  of  the  judgment.  Foster  v.  Compton, 
2  Stark.  365.  So  it  was  held  by  Lord  Kenyon,  that  the  pro- 
duction of  the  postea  in  a  former  cause  between  the  same  par- 
ties, would  support  a  plea  of  set-off  to  the  extent  of  the  ver- 
dict. Garland  v.  Scoones,  2  Esp.  648.  But  tee  Pitton  v.  Walter, 
1  Str.  162. 

Proof  of  Writ. 

'  Where  a  writ  is  the  gist  of  the  action,  it  must  be  proved  by 
a  copy  of  the  record  after  its  return ;  but  where  it  is  only  in- 
ducement to  the  action,  it  may  be  proved  by  production  of 
the  writ  itself,  if  it  has  not  been  returned.  B.  &  P.  234.  A 
copy  of  the  judgment-roll,  containing  an  award  of  an  elegit, 
and  the  return  of  the  inquisition,  is  evidence  of  the  elegit  and 
inquisition,  in  an  action  for  use  and  occupation.  Ramsbottom  v. 
Buckhurst,2M.andS.565.  As  to  secondary  evidence  qf  a  writ,  see 
ISdmonstonev.  Plaisted,  4  Esp.  160,  ante,  p. 6. 

Proof  of  Inquisitions. 

Where  the  return  to  an  inquisition  is  given  in  evidence,  it 
is  in  general  necessary  to  show,  that  the  inquiry  has  been  made 
under  proper  authority.  Thus,  in  the  case  of  an  inquisition 
post  mortem,  and  such  private  offices,  the  return  cannot  be  read 
without  also  reading  the  commission,  unless,  as  it  seems,  the 
inquisition  be  old ;  Ft*.  Ab.  En.  (ii.fr.  42) ;  but  in  cases  of 
more  general  concern,  such  as  the  return  to  the  commission  in 
Henry  the  Eighth's  time,  to  inquire  of  the  value  of  livings, 
the  commission  is  a  thing  of  such  general  notoriety  that  it  re* 
quires  no  proof.  B.  N.  P.  228.  So  an  ancient  extent  of  crown 
lands  found  in  the  proper  office,  and  purporting  to  have  been 
taken  by  a  steward  of  the  king's  lands,  and  following  in  its 
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construction  the  directions  of  the  statute  4  Ed.  I.,' will 'he 
presumed  to  have  been  taken  under  competent  authority, 
though  the  commission  cannot  he  found.  Rowe  v.  Bremen,  8  B# 
and  C.  747. 

Proof  tf  Rule  of  Court. 

A  rule  of  court*  produced  under  the  hand  of  the  propeV" 
officer,  need  not  he  proved  to  he  a  true  copy.  Selby  v.  narris, 
1  Id.  Raym.  745.  Duncan  v.  Scott,  1  Campb.  102.  Where  a 
Court  prints  and  circulates  copies  of  its  rules  for  the  guidance 
of  its  officers,  one  of  such  copies  is  evidence  of  the  rules  which 
the  officers  are  to  act  on,  without  showing  it  examined  with  the* 
original.  Dance  v.  Robson,  1  M.  and  M.  294.  A  rule  of  court 
is  not  matter  of  record.  R.  v.  Bingham,  3  Y.  and  J.  101. 

Proof  of  Proceedings  in  Chancery, 

A  decree  in  Chancery  may  be  proved  by  an  exemplification, 
or  by  a  sworn  copy,  or  by  a  decretal  order  in  paper,  with  proof 
of  the  hill  and  answer.  Trowel  v.  Castle,  1  Keb.  21.  B.N.  P. 
244.  And  it  has  been  held,  that  the  bill  and  answer  need 
not  be  proved  if  they  are  recited  in  the  decretal  order.  Ibid*  ' 
Cam.  Dig.  Ev.  (  C.  1.)  However,  the  rule  generally  laid  down 
seems  to  he,  that  where  a  party  intends  to  avail  himself  of  the 
contents  of  a  decree,  and  not  merely  to  prove  an  extrinsic 
collateral  fact,  (as  that  a  decree  was  made  by  the  court,)  he 
ought  regularly  to  give  in  evidence  the  proceedings  on  which 
the  decree  is  founded.  1  Philt.  Ev.  373.    And  see  Peake,  Ev.  74. 

An  answer  in  Chancery  is  proved  by  the  production  of  the 
bill  and  answer,  or  of  examined  copies  of  them ;  but  on  proof 
by  the  proper  officer,  that  the  bill  has  been  searched  for  in  the 
office  and  not  found,  the  answer  may  be  read  without  the  bill. 
Oilb.  Ev.  55.  Some  proof  of  the  identity  of  the  parties  is  re- 
quisite ;  it  may  be  proved  by  a  witness  who  has  seen  the 
handwriting  oi  the  defendant  to  the  original  answer,  though 
it  is  not  produced  in  court.  Dartnall  v.  Htrward,  R.  and  AT. 
169.  So  if  the  name  and  description  of  the  defendant  at  law 
agree  with  the  name  and  description  of  the  party  answering 
in  equity,  it  is  prima*  facie  evidence  of  identity.  Hennell  V. 
Lyon,  1  B.  and  A.  182. 

An  answer  offered  in  evidence  merely  as  an  admission  of 
the  party  on  oath,  is  sufficiently  proved  by  an  examined  copy , 
without  proof  of  a  decree,  or  of  the  party's  handwritings 
Lady  Dartmouth  v.  Roberts,  16  East,  334.  So  where  a  witness) 
at  a  trial  at  law  gave  evidence  at  variance  with  what  he  had 
previously  sworn  in  an  answer  in  Chancery,  it  was  held;  that 
an  examined  copy  of  that  answer  was  admissible  to  contradict 
him.  Ewer  v.  Ambrose,  4  B.  and  C.  25.  And  see  Highfield  v9 
Pofce,  1  M.  and  M.  109,  infra. 

d5 


As  examined  copy  of  an  affidavit  filed  in- the  court  of. 
Chancery,  is,  as  it  seems,  evidence  without  proof  of  the  bandV 
Wrjting  of  the  party  making  it,  provided  it  be  shown  that  it  has 
been  used  or  acted  upon  by  him,  but  in  case  of  an  indictment 
for  perjury,  the  handwriting  must  be  proved.  R'  v.  James, 
1  Show.  397.  Crook  v.Dovlmg,  3  Dougl,  Casbum  v.  Rdd,  %  B. 
Moore,  60.  Beet  v.  Bowen,  M'CL  and  Y.  383. 

Proof of  Depositions* 

.  What  a  witness,  since  dead,  has  sworn  on  a  trial  between . 
the  same  parties,  may  be  given  in  evidence  either  from  the 
judge's  notes,  or  from  notes  that  have  been  taken  by  any  other 
person,  who  will  swear  to  their  accuracy,  or  it  may  be  proved . 
by  any  person  who  will  swear  from  his  memory  to  its  having 
been  given.    Per  Mansfield,  C.J,,  Mayor  of  Doacaster  v.  Day, 
3  Taunt.  962.  Strutt  v.  Bovmgdon,  5  Esp.  57.    The  witness 
must  be  prepared  to  prove  the  very  words  of  the  former  wit-  , 
ness.  Ennisv.  Donisthorne,  1  Phill.  in.  219,  6th  ed.  4  T.  K.  290. 

Depositions  in  a  suit  in  Chancery  are  not,  in  general,  admis- 
sible without  proof  of  the  bill  and  answer ;  B.  N.  P.  240.  Gilb. 
-Ed.  62 ;  unless  so  ancient  that  no  bill  or  answer  can  be 
found;  Gilb.  Ey.  64.  Bryan  v.  Booth,  2  Price  234  (n);  or  un- 
less the  depositions  are  offered  in  evidence  as  an  admission  ' 
merely,  or  for  the  purpose  of  contradicting  a  witness.  1  PhilL  . 
Ev.  375.  In  general  depositions  before  an  answer  put  in,  are 
not  admitted  to  be  read ;  B.  N.  P.  240  j  but  if  the  defendant 
in  equity  is  in  contempt,  or  has  neglected  to  take  advantage 
of  an  opportunity  to  cross-examine,  the  depositions  may  be 
read  on  proof  of  the  bill  without  the  answer.  Caienov*  vL 
Vaughan,  1  M.  and  S.  4. 

Depositions  offered  in  evidence,  under  an  order  of  the  court . 
of  Chancery,  on  directing  a  trial  at  law,  may  be  read  without 
proof  of  the  bill  and  answer,  it  being  proved,  that  at  the  time 
of  trial  the  witnesses  are  unable  to  attend  in  person.  Palmer 
v.'  Lord  Aylesbury,  15  Vet.  76.  And  on  an  issue  out  of  Chan* 
eery,  an  examined  copy  of  the  depositions  of  one  of  the  wit- 
nesses was  allowed  to  be  read  for  the  purpose  of  contradicting 
the  evidence  of  the  same  witness  on  the  trial  of  the  issue* 
Hfchfield  v.  Peake,  1  M.  and  M.  109. 

'  Repositions  taken  on  interrogatories  under  a  commission, : 
are  not  evidence  without  production  of  the  commission,  unless 
the  depositions  are  of  long  standing.  Bayley  v.  Wylie,  6  Esp. 
8$,  Howe  v.  Brenton,  8  B.  ana1  C.  765.  It  must  also  be  proved, . 
that  the  witness  is  dead,  insane,  or  absent*  Benson  v.  Olive, 
2  Sir.  920.  Falconer  v.  Hanson,  1  Campb.  172.  But  where  the 
witness  had  actually  sailed  on  a  voyage,  the  Repositions 
were  allowed  to  be  read,  though  the  vessel  was,  at  the  time  of 
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trial,  driven  back  into  port  by  contrary  winds.  Fonsiek  v.  Agarr 
6  Esp.  92.  But  it  is  not  sufficient  that  the  witness  is  a  sea* 
faring  man,  and  that  he  lately  belonged  to  a  vessel  lying  at  a\ 
pertain  place,  without  proving  that  some  effort  has  been  re- 
cently made  to  procure  his  attendance.  Falconer  v.  Hanson^ 
1  Campb.  172. 

As  to  depositions  in  India,  see  stat.  33  Geo.  III.  c.  63. 
(.40,  44, 

Troqfqf Judgment  ef  Inferior  Court, 

The  judgment  of  a  county  court,  court  baron,  or  other  in- 
ferior jurisdiction,  maybe  proved  by  production  of  the  book 
containing  the  proceedings  of  the  court  from  the  proper  cus- 
tody, and  if  not  made  up  in  form,  the  minutes  of  the  proceed- 
ings will  be  evidence,  or  an  examined  copy  of  such  proceed^ 
iags  or  minutes  will  be  sufficient.  JR.  v.  Bairn,  per  Holt,  C.Ji 
Comb.  357.  12  Vin.  Ab.  (A.  b.  26).  Heunell  v.  lyon,  1 B.  and  A* 
185.  Thus  the  minute-book  of  the  Consistorial  Court  is  evi* 
deuce  of  a  decree  for  alimony.  Houliston  v.  Smith,  2  C.  and  P,  25$ 
But  this  rule  does  not  extend  to  the  court  of  quarter  sessions.  22* 
».  Smith,  8  B.  and  C.  341 ,  ante,  p.  54.  It  seems,  that  in  proving 
the  judgment  of  an  inferior  court,  evidence  should  also  be  given 
of  the  proceedings  previous  to  judgment.  Com,  Dig.  Ev* 
(C.  1).  Fisher  v.  Lane,  2  W.  Bl.  836.  The  book  containing  the 
original  minutes  will  be  sufficient  evidence  of  these  proceed- 
ings. Chandler  v.  Roberts,  Peake,  Ev.  80. 

Proof  of  Court  Rolls. 

In  order  to  prove  the  title  of  a  copyholder,  the  court 
tolls  may  be  produced ;  or  copies  of  them  properly  stamped 
may  be  given  in  evidence,  Doe  v.  Hale,  16  East,  208,  the 
handwriting  of  the  steward  being  proved ;  but  where  an  ad- 
mittance is  more  than  thirty  years  old,  proof  of  the  signature) 
of  the  steward  is  unnecessary.  Dean  and  Chapter  qf  Ely  v.  Stew- 
art, 2  Atk.  45.  But  see  Duke  if  Somerset  v.  France,  Fortescue,  43* 
In  one  case,  Holt,  C.J.  ruled  that  the  rough  draft  of  the  steward 
of  the  manor  was  good  evidence.  Anon.  1  Ld.  Raym.  735. 
6  B.  and  C.  495.  And  it  has  been  held,  that  a  surrender  and 
presentment  may  be  proved  by  a  draft  of  an  entry  produced 
from  the  muniments  of  the  manor,  and  the  parol  testimony  of 
tike  foreman  of  the  homage  jury  who  made  such  presentment* 
Doe  v.  Callaway,  6  B.  and  C.  484. 

Proof  of  Probate. 

Where  the  title  to  personal  property,  under  a  will,  is  in; 
question,  the  original  will  cannot  be  read  in  evidence  without 
some  indorsement  upon  it  for  the  purpose  of  authentication  \ 
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out  the  probate  must  be  produced.  R.  v.  Barnes,  1  Stark.  243. 
Penney  v.  Penney,  8  B.omdC.  335.  The  seal  of  the  Ecclesi- 
astical Court  on  the  probate  proves  itself.  Kempton  v.  Crou, 
Hep.  temp.  Hardw.  108.  If  the  probate  be  lost,  it  is  not  the 
practice  of  the  Ecclesiastical  Court  to  grant  a  second  probate, 
out  only  an  exemplification,  which  will  be  evidence  of  the 
proving  of  the  will.  Shepherd  v.  Shor  those,  1  Sir.  412.  To  prove 
•the  probate  revoked,  an  entry  of  the  revocation  in  the  book  tit 
the  Prerogative  Court  is  good  evidence.  Ramsbottoni*  case, 
1  Leach,  C.  C.  30  (n),  3d  ed. 

Proof  of  Lettert  of  Administration. 

•  Administration  is  proved  by  the  production  of  the  letters  of 
administration,  or  of  a  certificate  or  exemplification  thereof, 
granted  by  the  Ecclesiastical  Court;  Kempton  v.  Crou,  Rep,  I* 
Hardw.  108.  B.  N.  P.  246 ;  or  without  producing  the  letters 
of  administration,  by  the  original  book  of  acts,  directing  the 
grant  of  the  letters ;  Ibid.  Elden  v.  Keddel,  8  East,  187 ;  and 
an  examined  copy  of  the  act  book,  stating  the  grant  of  letters 
of  administration  to  the  defendant,  is  proof  of  his  being  ad* 
ministrator,  without  notice  to  produce  the  letters.  Davis  v. 
Williams,  13  East,  232. 

r 

jrroor  oj  foreign  lands* 

The  written  law  of  a  foreign  state  must  be  proved  by  a  copy 
duly  authenticated.  Ctegg  v.  Levy,  3  Campb.  166.  Thus,  when 
to  prove  the  law  of  France  as  to  marriage,  the  French  vice- 
consul  produced  a  book,  which  he  said  contained  the  code  of 
laws  upon  which  he  acted  at  his  office ;  that  it  was  printed  at 
the  office  for  the  printing  of  the  laws  of  France ;  and  that  it 
would  have  been  acted  upon  in  any  of  the  French  courts ;  it 
was  ruled  by  Abbott,  C.J.  to  be  sufficient  proof  of  the  law* 
Lacon  v.  Higgins,  3  Stark.  178 ;  and  see  R.v.  Picton,  30  How.  SU 
Tr.  514,  494.  The  unwritten  law  of  a  foreign  state  may  be 
proved  by  the  parol  evidence  of  witnesses  possessing  profes- 
sional skill.  PerOibbs,  C.J.  Milter  v.  Henrick,  4  Campb.  155; 
but  see  Baehttinck  v.  Schneider,  3  Esp.  58.  A  collection  of  treaties 
published  by  the  direction  of  the  American  government,  will 
not  be  sufficient  to  prove  a  treaty ;  a  copy  examined  with  the 
archives  should  be  produced.  Richardson  v.  Anderson,  1  Campb. 
65  (n).  An  instrument  purporting  to  be  a  divorce,  under  the 
seal  of  the  synagogue  at  Leghorn,  is  not  admissible  without 
previous  proof  of  the  law  of  the  country ;  Goner  v.  Lady  Lanes- 
borough,  Peaks,  17 ;  but  Lord  Kenyon  permitted  the  party 
divorced  to  give  parol  evidence  of  her  divorce  at  Leghorn, 
according  to  the  ceremony  and  custom  of  the  Jews  there.  Ibid, 
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Proof  if  Entries  in  Public  Booh,  6)c. 

Whenever  an  original  is  of  a  public  nature  and  admissible 
in  evidence,  an  examined  copy  is  also  admissible.  Lynch  v. 
Clerke,  3  Saik.  154.  Thus  examined  copies  of  the  entries  in 
the  council  book,  or  of  a  license  preserved  in  the  secretary 
of  state's  office ;  Eyre  v.  Palsgrave,  2  Compb.  606 ;  of  entries 
in  the  bank  books ;  Marsh  v.  Collnett,  2  Esp.  665 ;  of  a  bank 
note  filed  at  the  bank ;  Man  v.  Cory,  3  Salk.  155 ;  of  entries  in 
the  books  of  the  East  India  Company ;  Dougl.  593  (*) ;  or  in 
the  books  of  the  commissioners  of  land-tax;  R.  v.  King, 
2  T.R.  234 ;    or  of  excise ;  Fuller  v.  Fetch,  Carih.  346 ;  or  of 

Zll  book  at  an  election ;  Mead  v.  Robinson,  WiUes,  424 ;  or 
book  kept  in  the  chapter  house  of  a  dean  and  chapter, 
purporting  to  contain  copies  of  leases;  Coombs  v.  Coether, 
1  M.  and  M.  398 ;  are  good  evidence ;  and  in  one  case,  a  copy 
of  an  agreement  contained  in  one  of  the  books  of  the  Bodleian 
Kbrary  (which  cannot  be  removed)  was  allowed  to  be  read  in 
evidence.  Downes  v.  Moreman,  2  Gvrill.  659.  An  examined 
copy  of  a  parish  register  is  evidence ;  B.  N.  P,  247 ;  but  an 
examined  copy  of  the  register  of  a  marriage  in  the  Swedish 
ambassador's  chapel  at  Paris,  is  not  evidence.  Leader  v.  Barry, 
1  Esp.  353.  It  seems  that  the  books  of  the  King's  Bench  and 
fleet  prisons  (which  are  evidence  of  the  time  of  a  prisoner's 
discharge)  are  not  such  public  documents  as  that  a  copy  of 
them  may  be  given  in  evidence.  See  Sake  o,  Thomas,  3  B.  and 
P.  190.  The  genuineness  of  the  post-office  mark  may  bo 
proved  by  any  postmaster;  Fletcher  v.  Braddyll,  Stark.  Ev. 
Appx.  to  p.  853 ;  or,  as  it  seems,  by  any  one  who  is  in  the 
habit  of  receiving  letters  by  the  post.  Abbey  v.  LUl,  5  Bmgh* 
299. 

Proof  of  Entries  in  Corporation  Boohs, 

Corporation  books  are  allowed  to  be  given  in  evidence 
when  they  have  been  publicly  kept  as  such,  and  when  the 
entries  have  been  made  by  the  proper  officer,  or  by  a  third 
person,  in  the  absence  or  sickness  of  the  proper  officer.  R.  v. 
MotherseU,  1  Str,  92.  A  book  kept  by  the  prosecutor's  clerk, 
who  was  not  an  officer  of  the  corporation,  containing  minutes 
of  corporate  proceedings,  but  which  had  not  been  kept  as  the 
public  book  of  the  corporation,  was  rejected  in  evidence. 
Ibid*  If  the  books  are  ancient,  it  must  be  shown  that  they 
come  from  the  proper  custody,  as  from  a  chest  which  has 
always  been  in  the  custody  of  the  clerk  of  the  corporation ; 
Mercers  of  Shrewsbury  r.  Hart,  1  Carr.  and  P.  114 ;  it  is  not 
sufficient  if  they  are  brought  from  a  chest  found  in  the  house 
of  a  former  clerk  after  his  death.  Ibid.  Where,  in  order  to 
prove  a  person  a  freeman  of  Evesham,  a  copy  upon  a  two' 
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shilling  stamp  was  produced  of  a  loose  paper  upon  a  file, 
which  the  witness  said  was  also  on  s  two  shilling  stamp,  and 
ft  appeared  that  there  was  a  l?ook  in  which  the  acts  of  the  cor- 
poration were  kept,  and  where  there  was  an  entry  more  at 
large  of  the  freeman's  admission,  and  which  was  made  when 
the  freeman  was  originally  admitted,  but  this  was  not  on  a 
stamp  in  the  book,  it  was  held  by  Noel,  J.  that  the  loose  paper 
being  the  only  effectual  act,  as  having  that  which  the  law  re* 
quires,  vis.  the  proper  stamp,  must  be  looked  upon  as  the 
proper  and  original  act  of  the  corporation,  and  that  a  copy  of 
it  was  good  evidence.  R.  v.  Heady  Peake  Ev.  92  (n).  Corpo* 
ration  books  may  be  proved  by  examined  copies ;  Brocas  t?. 
Mayor,  b)c.  of  London,  1  Str.  308 ;  but  if  they  do  not  relate  tq 
corporate  acts  the  original  must  be  produced.  R.  v.  Gwyn* 
lStr.40U 

Proof  of  Public  Registers, 

Registers  of  baptisms,  marriaees,  and  deaths,  may  be  proved 
by  examined  copies,  or  by  production  of  the  register  itself. 
B.  N.  P.  247.  See  52  Geo.  III.  c.  146.  The  copy  need  not  be* 
stamped.  Id.  s.  17.  Viva  voce  proof  of  the  contents  of  a  re- 
gister has  been  admitted  without  a  copy ;  but  it  was  observed 
by  Mr.  Justice  Buller,  that  the  propriety  of  such  evidence 
may  well  be  doubted,  because  it  is  not  the  best  evidence  the 
nature  of  the  thing  is  capable  of.  2  Evans's  Poth.  139.  In  order 
to  prove  the  register  of  a  marriage,  it  is  not  necessary  to  call 
the  attesting  witnesses;  but  as  the  register  affords  no  proof  of 
the  identity  of  the  parties,  some  evidence  of  that  fact  must  be 
given,  as  by  calling  the  minister,  clerk,  or  attesting  witnesses, 
if  they  were  acquainted  with  the  parties ;  or  the  bell-ringers 
may  be  called  to  prove  that  they  rung  the  bells,  and  came  im- 
mediately after  the  marriage,  and  were  paid  by  the  parties  ; 
or  the  handwriting  of  the  parties  may  be  proved ;  or  persons 
may  be  called  who  were  present  at  the  wedding  dinner,  &c. 
Bin  v.  Barlow,  DougL  162.  To  prove  the  handwriting  of  the 
parties  in  the  register,  it  is  not  necessary  to  call  the  subscribing' 
witness.  Per  Lord  Mansfield,  DougL  174.  If  a  marriage  its 
proved  by  a  person  who  was  present,  it  is  not  necessary  to 
prove  the  registration,  or  license,  or  banns.  Allison's  case,  R.  and 
R„  C.C.  JR.  109. 

Proof  of  Ship's  Register. 

By  stat.  6  Geo.  IV.  c.  110,  s.  43,  it  is  enacted,  "  that  the' 
collector  and  comptroller  of  his  majesty's  customs  at  any  port 
or  place,  and  the  person  or  persons  acting  for  them  respec- 
tively, shall,  upon  every  reasonable  request  by  any  person, 
qr  persons  whomsoever,  produce  and  exhibit  for  his,  her,  or 
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their  inspection  and  examination,  any  oath  or  affidavit  taken 
or  sworn  by  any  owner  or  owners,  proprietor  or  proprietors, 
(of  the  vessels  mentioned  in  the  act,;  and  also  any  register,  or 
entry  in  any  book  or  books  of  registry  required  by  this  acttqt 
be  made  or  kept,  relative  to  any  ship  or  vessel ;  and  shall.' 
upon  every  reasonable  request  by  any  person  or  persona 
whomsoever,  permit  him,  her,  or  them,  to  take  a  copy  or 
copies,  or  an  extractor  extracts  thereof  respectively;  and 
that  the  copy  or  copies  of  any  such  oath  or  affidavit,  register; 
or  entry,  shall,  upon  being  proved  to  be  a  true  copy  or  co- 
pies thereof  respectively,  be  allowed  and  received  as  evi* 
deuce  upon  every  trial  at  law,  without  the  production  of  the) 
original  or  originals,  and  without  the  testimony  or  attendance 
o'f  any  collector  or  comptroller,  or  other  person  or  persons  act* 
ing  for  them  respectively,  in  all  cases  as  fully,  and  to  all  inV 
tents  and  purposes,  as  such  original  or  originals,  if  produced 
by  any  collector  or  collectors,  comptroller  or  comptrollers,  or 
other  person  or  persons  acting  for  them,  could  or  might  legally 
be  admitted  or  received  in  evidence." 

Proof  of  Terriers. 

An  old  terrier  or  survey  is  not  in  general  admissible  in 
evidence  without  proof  of  its  having  come  from  the  proper 
repository.  1  Stark.  Ev.  170.    So  an  old  grant  to  an  abbey, 
contained  in  a  manuscript  entitled  "  Secretum  Abbatis,"  in 
the  Bodleian  library,  was  rejected,  as  not  coming  from  the' 
proper  repository.  MicheU  v.  Rabbettt,  cited  3  Taunt.  91.  So  an 
ancient  grant  to  a  priory,  from  the  Cottonian  manuscripts  in 
the  British  Museum,  was  rejected,  it  not  appearing  that  the 
possession  of  the  grant  was  connected  with  any  person  having 
an  interest  in  the  estate.   Swinnerton  v.  Marquis  of  Stafford,' 
3  Taunt.  91.     With  regard  to  ecclesiastical  terriers,  the  pro-' 
per  repository  for  them  is  the  registry  of  the  bishop,  or  of  the 
archdeacon  of  the  diocese,  Atkins  v.  Hatton,  2  Anstr.  386,  Potts! 
v.  Durant,   3  Anst.  795;   or  the  church  chest,  Armstrong  v. 
Hewitt,  4  Price,  218  j  and  a  terrier  found  in  the  registry  of 
the  dean  and  chapter  of  Lichfield  has.  been  admitted  as  against 
a  prebendary  of  Lichfield,  Miller  v.Forster,  2  Anstr.  387  (n).£ 
hut  merely  private  custody  is  not  sufficient.  Potts  v.  Durant, 
3  Anstr.  789.   See  also  4tkins  v.  Drake,  M'CL  and  Y.  213.    On 
an  issue  to  try  the  boundaries  of  two  parishes,  an  old  terrier' 
or  map  of  the  limits,  drawn  in  an  inartificial  manner,  brought 
from  a  box  of  old  papers  relating  to  the  parish,  in  the  posses 
s(on  of  the  representatives  of  the  rector,  was  rejected,  it  not' 
being  signed  by  any  person  bearing  a  public  character  or 
office  in  the  parish.  Earl  v.  Lewis,  4  Esp.  3. 
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Proof  of  Deeds  and  Writings. 

Production  of  instrument  under  Subpoena  duces  tecum.]    A  wit- 
ness served  with  a  subpoena  duces  tecum,  must  be  ready  to 
produce  the  writings  in  his  possession,  if  ordered  by  the  court, 
Amey  v.  Long,  9  East,  473 ;  but  if  the  production  would  have 
a  tendency  to  subject  him  to  a  criminal  charge,  or  to  a  pe- 
nalty or  forfeiture,  the  court  will  excuse  the  non-production. 
See  Whitaker  vt  Jzod,  2  Taunt.  115.     So  if  he  state  that  they 
are  his  title-deeds,  no  judge  will  ever  compel  him  to  produce 
them.   Per  Cur,  Pickering  v.  Noyes,  1  B.  and  C.  263;  and  see 
R.  v.  Upper  Boddington,  8  D.  and  ft.  726.    The  solicitor  to  a 
commission  of  bankrupt  is  bound  under  this  subpoena  to  pro- 
duce the  proceeding  under  the  commission;  Pearson  v.  Fletcher. 
5  E$p.  91.  Corson  v. Dubois,  Holt,  239.  Cohmv.Temptar,  2 Stark. 
260.    Hawkins  v.  Howard,    R.  and  M,  64 ;  but  see  Bateton  v. 
Hartsink,  4  Etp.  43.  Laing  v,  Barclay,  S  Stark,  42,  contra ;  un- 
less the  production  be  prejudicial  to  the  assignees.  Per  Gibbs, 
C.J„  Corsen  v.  Dubois,  Holt,  240.    An  attorney  is  not  bound 
to  produce  a  composition  deed  in  which  his  client  is  inte- 
rested, and  the  production  of  which  he  conceives  may  be  pre- 
judicial to  his  client,  in  a  suit  between  other  parties.  Harris 
v.  Hill,  3  Stark.  140.   Ditcher  v.  Kenrick,   1  C.  and  P.  161.     A 
person  producing  papers  under  a  spa,  due.  tec.  need  not  be 
sworn.  Davis  v.  Dale,  1  M.and  M.  MSS. 

Attesting  witness  must  be  called.]  Wherever  a  deed  or  other 
instrument  is  subscribed  by  an  attesting  witness,  such  wit- 
ness must  be  called  to  prove  the  execution ;  and  his  testimony 
cannot  be  dispensed  with,  though  the  defendant  has  admitted 
the  execution,  in  his  answer  to  a  bill  in  Chancery.  Call  v. 
Dunning,  4  East,  53  ;  but  see  Bowles  v,  Longworthy,  5  F.  A.  366, 
ante,  p.  26.  A  notice  to  quit,  Doe  v.  Durnford,  2  Af.  and 
S.  62  ;  or  a  warrant  to  distrain,  Higgs  v.  Dixon,  2  Stark.  180, 
if  attested,  must  be  proved  by  calling  the  attesting  witness. 

But  where  the  attesting  witness  is  dead,  Anon.  12  Mod.  607, 
0r  blind,  Wood  v.  Drury,  1  TA.  Raym.  734,  or  insane,  Carrie  v. 
Child,  3  Campb,  283,  or  infamous,  Jones  v.  Mason,  2  Str.  933, 
or  absent  in  a  foreign  country,  or  not  amenable  to  the  process 
of  the  superior  courts,  Prince  v.  Blackburn,  2  East,  253,  as  in 
Ireland,  Hodnetv.Forman,  1  Stark.  90,  or  where  he  cannot  be 
found  after  diligent  inquiry,  Cunliffe  v.  Sefton,  2  East,  183, 
evidence  of  the  witness's  handwriting  is  admissible.  With 
regard  to  the  inquiry  necessary  to  let  in  such  evidence,  it  haft 
been  held,  that  an  inquiry  after  an  attesting  witness  to  a  bond 
at  the  residences  of  the  obligor  and  obligee  is  sufficient,  ibid.} 
Mo  diligent  inquiry  at  the  witness's  usual  place  of  residence, 
and  information  there,  and  from  the  witness's  father,  that  he 
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had  absconded  to  avoid  his  creditors.  Crosby  v.  Percy,  1  Campb. 
303,  1  Taunt.  365,  S.  C. ;   but  see  Pytt  v.  Griffiths  6  B.  Moore, 
538,  contra.     So,  that  a  twelvemonth  since,* a  commission  of 
bankrupt  issued  against  the  witness,  to  which  he  had  not  ap- 
peared.  Wardeil  v.  Farmer,  2  Campb.  282.  So,  that  on  inquiry 
after  the  witnesB  at  the  Admiralty,  it  appeared  by  the  last 
report,  that  he  was  serving  on  board  of  some  ship.  Parker  v. 
Hoslans,  2  Taunt.  223.     So  that  the  witness  went  abroad 
twenty  years  ago,  and  has  never  been  heard  of  since.  PerLd. 
EUenborough,    Doe  t.  Johnson,  1  Phill.  Ev.  455  (n)  ;   see  ante, 
p.  18.    A  witness,  on  being  subpoenaed,  said  he  would  not 
attend,  and  the  trial  was  twice  put  off  in  consequence  of  his 
absence  ;  search  was  then  made  at  the  defendant's  house,  and 
in  the  neighbourhood ;  and  upon  information  at  the  defen- 
dant's that  the  witness  was  gone  to  Margate,  inquiry  was 
made  there  without  success.     It  was  held  that,  under  these 
circumstances,  evidence  of  his  handwriting  was  admissible. 
Burt  v.  Walker y  4  B.  and  A.  697.    So,  it  was  held  sufficient  to 
show  that  the  witness,  some  time  before,  had  expressed  an 
intention  of  leaving  the  country,  that  he  had  reason  for  so 
doing  to  avoid  a  criminal  charge,  and  that  his  relations  had 
not  seen  him  Bince  he  expressed  his  intention  of  going.  Kay 
y.  Broohnan,  3  C.  and  P.  555.    In  these  cases  it  seems  suffi- 
cient to  prove  the  handwriting  of  the  witness,  without  prov- 
ing the  handwriting  of  the  party,  unless  with  a  view  to  esta- 
blish the  identity  of  the  party ;  but  slighter  evidence  of  that 
ftct  would  be  sufficient.  See  Nelson  v.  WittaU,  1  B.  and  A.  19* 
Cough  v.  Cecil,  MS.  cited  Selto.  N.  P.  516  (n).    Indeed  iden- 
tity of  name  is  sufficient  evidence  of  the  identity  of  the  par- 
ties ;  Page  v.  Mann,  1  M.and  M.  79.  Kay  v.  Broohnan,  Id.  286, 
9  C.  and  P.  555,  S.  C. ;  even  where  the  defendant  has  signed 
only  by  his  mark.  MiteheU  v.  Johnson,  1  M.  and  M.  176.    It  is 
not  sufficient  ground  for  admitting  evidence  of  the  witness's 
ltandwriting,  that  he  is  unable  to  attend  from  illness,  and  lies 
without  hope  of  recovery.    Harrison  v.  Blades,  3  Campb.  437. 
See  Doe  v.  Evans,  SC.andP.  221. 

-  Where  the  witness  was  incompetent  at  the  time  of  the  at- 
testation, as  where  he  was  interested  at  that  time,  Swire  v. 
Bell,  5  T.  R.  371,  it  is  the  same  in  effect  as  if  the  instrument 
had  never  been  attested ;  and  it  will  be  necessary  to  prove  the 
handwriting  of  the  party  who  has  executed  it.  But  if  a  party 
knowing  the  witness  to  be  interested,  requests  him  to  attest 
the  instrument,  he  cannot  afterwards  object  to  his  compe- 
tency. Honeywood  v.  Peacock,  3  Campb.  196.  Where  the  wit- 
ness becomes  interested  after  the  attestation,  a  distinction  is 
to  be  observed.  In  general,  proof  of  the  handwriting  of  the 
witness  will  be  admitted,  as  where  the  witness  becomes  in- 
terested as  administrator;  Godfrey  v.  Norris,  1  Str.  34,  Cunliffe 
«.  Sefton,  2  East,  183 ;  or  by  marriage  with  one  of  the  parties. 
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Btuckley  v.  Smith,  2  Eep.  697.  So,  as  it  seems,  whose  a 
enters  into  partnership,  and  becomes  interested  in  instru- 
ments which  he  has  attested,  by  acquiring  a  share  in  the  cre- 
dits, and  taking  upon  himself  the  responsibilities  of  the  firm, 
his  handwriting  may  be  proved.  See  HoviU  v.  Stephmsom, 
5  Bingh.  496.  But  where  the  plaintiff  in  an  action  on  a  charter- 
party  had  communicated  to  the  attesting  witness  an  interest 
in  the  adventure,  subsequently  to  the  execution  of  the  juaftru* 
ment,  it  was  held  that  evidence  of  his  handwriting  was  inad- 
missible. Hovill  v.  Stephenson,  5  Bingh.  493.  Where  the  name 
of  a  fictitious  person  is  inserted  as  witness,  Feast  v.  Brown, 
Peahe,  23 j  or  where  the  subscribing  witness  denies  any  know- 
ledge of  the  execution,  Talbot  v.  Hodson,  7  roust.  251,  (ewrv 
ruling  Phipp$  v.  Parker,  1  Campb.  412,)  Fittgerald  v.  Els*, 
%  Camwb.  635,  Lemon  v.  Dean,  Id.  636  (it),  Boxer  v.  Rabtih, 
Qow,  175;  or  where  the  attesting  witness  subscribed  his  name 
without  the  knowledge  or  consent  of  the  parties,  Jf 'Crew  ev 
(gentry,  3  Campb.  232 ;  in  these  cases  it  becomes  necessary  to 
prove  the  instrument  by  calling  some  one  acquainted  with  the) 
hand  writing  of  the  party  executing  it ;  or  who  was  present  at 
the  time  of  execution. 

Where  there  are  two  attesting  witnesses,  and  one  of  them 
ip  incompetent,  or  his  evidence  cannot  be  obtained,  the  other 
witness  must  be  called,  and  evidence  of  the  handwriting  of 
the  former  witness  will  not  be  sufficient.  See  CunUffe  «•  Soften* 
i  East,  183.  But  where  a  bond  is  attested  by  two  witnesses* 
and  one  of  them  is  dead,  and  the  other  beyond  the  reach  of 
the  process  of  the  court,  proof  of  the  handwriting  of  the  wit* 
ness  that  is  dead  is  sufficient.  Adam  v.  Kerr,  1  P.  end  B.  360* 

Execution,  how  proved.}  In  proving  a  deed,  it  is  not  essen* 
iially  necessary  that  the  witness  should  see  the  party  sign  ox 
seal ;  if  he  sees  him  deliver  it  already  signed  and  sealed,  or 
sealed  only,  it  will  be  sufficient.  1  PhiU.  £«.448.  Thus,  proof 
dj  the  attesting  witness  that  she  was  not  present  when  the 
deed  was  executed,  but  that  she  was  afterwards  requested  Iff 
Que  of  the  parties  to  sign  the  attestation,  is  sufficient  evi- 
dence of  the  execution  of  the  deed  by  such  party,  Grtliier  v* 
Neale,  Peake,  146 j  and  witnesses  may  be  called  to  prove  the 
handwriting  of  the  remaining  parties,  in  which  case  sealing 
and  delivery  may  be  presumed.  Ibid.  It  is  not  necessary  for 
the  attesting  witness  to  prove  that  certain  blanks  which  ex» 
isted  in  the  deed  were  filled  up  at  the  time  of  execution. 
England  v.  Roper,  1  Stark.  304.  Where  a  party  executes  S 
deed  with  a  blank  in  it,  which  is  afterwards  filled  up  with  his 
assent, 'and  he  subsequently  recognises  the  deed  as  valid,  the 
(lling  np  of  the  blank  WiU  not  avoid  it.  Hudson  v.  Revets 
S  Bingh.  368 ;  and  see  Hall  v.  Chandlesh  4  Bingh.  123.  Some 
proof  of  the  identity  of  the  party  executing  the  instremeot 
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qiust  .be.given.;  and  therefore,  where  the  witness  to  a  JboeA 
stated  .that  he  saw  it  executed  by  a  person  who  waa  utfrodunedL 
under  the  name  of  Hawkshaw  (the  name  of  the  defendant'), 
oat  could  not  identify  him  with  the  defendant,  the  plaintiff 
was  nonsuited.  Parians  v.  Mawtehaw,  2  Stark.  239.  Middletonv. 
Smdfind,  4  Campb.  34.  Sed  vide  PUnneU  ».  Lyon,  1  B, 
end  A.  182,  ante,  p.  57.  Where  a  bond  waa  executed  by  the 
defendant,  and  attested  by  a  witness  in  one  room,  and  waa 
then  .taken  into  an  adjoining  room,  and  at  the  request  of  that 
defendant's  attorney,  and  in  the  defendant's  hearing,  waa  at- 
tested by  another  witness,  who  knew  the  defendant!*  hand- 
writing, it  waa  held  that  the  execution  might  be  proved  by 
the  latter  witness,  the  whole  being  considered  as  one  entire 
transaction.  Park  v.  Meats,  2  B.  and  P.  17 ;  and  eee  Anon.  MS. 
Arckb.  Pi.  and  Ev.  378.  In  proving  the  execution  of  a  deed, 
the  attesting  witness  frequently  states  that  he  does  not  re- 
collect the  fact  of  the  deed  being  executed  in  his  presence; 
but  that,  seeing  his  own  signature  to  it,  he  has  no  doubt  that 
lie  aaw  it  executed ;  and  this  has  always  been  received  as  suf* 
ficient  proof  of  the  execution.  Per  Bailey ,  J.  Maugham  v.  Hub*' 
turd,  2M.andR.7.  8  B.and  C.  16,  S.C. 

The  aealing  of  the  deed  need  not  take  place  in  the  presence 
of  the  witness ;  it  is  sufficient  if  the  party  acknowledge  an. 
jmnresaion  already  made  to  be  his  seal.  Where  one  partner, 
in  the  presence  of  his  copartner,  executed  a  deed  for  both,  but 
there  was  only  one  seal,  and  it  did  not  appear  whether  the' 
seal  had  been  put  twice  upon  the  wax,  it  was  held,  that  no 
particular  mode  of  delivery  waa  requisite,  and  that  it  was  suf- 
ficient if  a  party  executing  a  deed  treated  it  as  his  own.  Bail 
9.  DumtervUle,  4  T.  R.  313.  But  where  a  deed  is  executed; 
wader  the  authority  of  a  power,  requiring  it  to  he  under  the 
hands  and  seals  of  the  parties,  the  parties  must  use  separate 
seals.  Thus,  by  atat.  8  and  9  Will.  III.  c.  30,  certificates  are 
required  to  be  under  the  hands  and  seals  of  the  overseers  am) 
churchwardens ;  and  it  waa  held  that  a  certificate  signed  by. 
two  churchwardens  and  one  overseer,  but  bearing  two  seal*; 
only,  was  not  a  valid  certificate.  B.  v.  Anstrey,  I  Phili.  Ev. 
463.  6  M.  and  &  319,  S.  C.  The  circumstance  of  a  party 
writing  bia  name  opposite  to  the  seal  on  an  instrument  whicty 
purports  to  be  sealed  and  delivered  by  him,  is  evidence  ef  a 
sealing  sad  delivery  to  go  to  a  jury.  Talbot  v.  Hodtan,  7  Taunt. 
251.  So  when  a/witness  is  dead,  proof  of  the  handwriting  of 
Such  witness  is  evidence  of  every  thing  on  the  face  of  the  pa* 
per  which  imports  to  be  sealed  by  the  party.  Per  BulUr,  J, 
Adams  v.Kerr,  1 B.  and  P.  361 ;  and  tee  Grellier  v.  Netde,  Peak*. 
%46. 

In  the  delivery  ef  a  deed  no  particular  form  is  necessary, 
Throwing  down  the  deed  upon  a  table,  with  the  intent  that 
the  other  party  shall  take  it  up,  is  sufficient.  Com,  Dig.  Fak^ 
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(A.  3).  Affixing  the  common  seal  is  a  sufficient  delivery  of  8 
deed  by  a  corporation.  Ibid,  Where  a  deed  is  delivered  by 
virtue  of  a  power  of  attorney,  the  power  should  be  produced. 
Johnson  v.  Mason,  1  Esp.  89.  In  some  instances  a  general  agent 
has  been  presumed  to  have  3uch  authority.  Doe  v.  East  Lon- 
don W.W.  Co.  1  M.  and  Af.  149.  But,  in  general,  the  agent 
must  be  authorized  by  deed.  Berkeley  v.  Hardy,  8  D.  and  R. 
102.  A  condition  previously  expressed,  though  not  intro- 
duced into  the  act  of  delivery,  is  sufficient  to  make  the  deli  - 
very  of  the  deed  as  an  escrow.  Per  Abbott,  C.J.,  Johnson  v. 
Baker,  4  B.  and  A.  441 ;  and  see  Murray  v.  Earl  of  Stair,  2  B. 
and  C.  82.  Where  a  person  delivers  a  deed  in  the  presence 
of  a  witness,  but  retains  it  in  his  own  possession,  there  being 
nothing  to  show  that  it  was  not  intended  to  operate  imme- 
diately, it  will  take  effect  as  a  deed,  and  not  as  an  escrow  ; 
and  the  delivery  of  a  deed  to  a  third  party,  for  the  use  of  the 
party  in  whose  favour  the  deed  is  executed,  is  good,  though, 
that  party  be  not  the  agent  of  the  latter.  Doe  v.  Knight,  b  B. 
and  €.671. 

Where  a  deed  was  executed  by  the  defendant,  a  marksman, 
and  the  attesting  witness  was  abroad,  proof  of  the  handwriting* 
of  the  witness,  and  that  the  defendant  had  spoken  of  the  term, 
which  he  took  under  the  deed,  was  held  sufficient.  Doe  v.  Paul9 
S  C.  and  P.  613.  So  the  mark  maybe  proved  by  a  person  who 
has  seen  the  party  make  his  mark,  and  can  speak  to  it.  George 
b.  Surrey,  1  M.  and  M.  MSS. 

[  Proof  of  handwriting. 1  The  handwriting  of  a  party  may  be 
proved  by  a  witness  who  has  seen  him  write ;  and,  if  a  witness 
states  that  he  has  only  seen  him  write  once,  but  thinks  the  sig- 
nature is  his  writing,  it  is  evidence  to  go  to  the  jury,  though 
he  says  that  he  can  form  no  belief  on  the  subject.  Garrels  v. 
Alexander,  4  Esp.  37.  But  where  the  witness  had  only  once 
seen  the  party  write,  and  then  for  the  purpose  of  making  him. 
a  witness  in  the  suit,  he  was  rejected  by  Lord  Kenyon. 
Stranger  v.  Searle,  1  Esp.  15.  And  where  the  witness  stated 
that  he  had  merely  seen  the  witness  subscribe  his  name  to 
another  instrument  to  which  he  was  the  attesting  witness,  and 
was  unable  to  form  an  opinion  respecting  the  handwriting, 
without  examining  such  other  instrument,  it  was  held  insuf- 
iicient.  Filliter  v.  Minchin,  Manning's  Index,  131.  However,  a 
witness  who  has  seen  a  party  write,  but  has  forgotten  the  cha- 
racter of  the  handwriting,  may  refresh  his  memory  by  refer- 
ring to  the  instrument  which  he  saw  the  party  write.  Burr  v. 
Harper,  Holt,  420.  It  was  held  by  Lord  Ellenborough,  that 
the  full  signature  of  an  acceptor  was  not  sufficiently  proved 
by  a  witness  who  had  seen  him  write  his  name  but  once  before, 
when  he  used  only  the  initial  of  his  Christian  name.  Powell  .v. 
Ford,  2  Stark.  164.  But  in  a  late  case  Abbott,  C.  J.,  said,  that 
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lie  would  not  abide  by  that  decision ;  and  ruled  that  a  witness 
who  had  seen  the  defendant  write  his  name  "  Mr.  Sapio,"  was 
competent  to  prove  the  signature  to  a  bill,  "  L.  B.  Sapio.'? 
Uuu  v.  Sapio,  1  M.  and  M.  39. 

A  written  correspondence  with  the  party,  although  the  wit* 
ness  has  never  seen  him  write,  will  be  sufficient  to  enable  him 
to  speak  to  the  handwriting ;  for  when  letters  are  sent  directed 
to  a  particular  person,  and  on  particular  business,  and  an  an- 
swer is  received  in  due  course,  a  fair  inference  arises  that  tbe 
answer  was  sent  by  the  person  whose  handwriting  it  purports 
to  be.  Per  Lord  Kenyan,  Cary  v.  Pitt,  Peake,  Ev.  App.  86 ;  an$ 
set  Thorpe  v.  GUburne,  2  C.  and  P.  21.     So  where  a  witness 
who  had  never  seen  the  defendant,  but  had  corresponded  with 
a  person  of  the  defendant's  name  living  at  Plymouth  Dock* 
where  the  defendant  resided,  and  where,  according  to  other 
evidence,  there  was  no    other  person    of  the  same  name, 
stated  that  the  handwriting  in  question  was  the  handwriting 
of  the  person  with  whom  he  corresponded,  the  evidence  was 
held  sufficient.    Harrington  v.  Fry,  R.  and  M.  90.     A  witness 
who  has  received  letters  from  the  party  in  answer  to  letters 
written  to  him  by  the  witness,  may  prove  the  handwriting, 
though  the  witness  has  never  done  any  act  in  consequence  of 
the  receipt  of  such  letters.  Doe  v.  Waliinger,  Manning's  Index, 
131.    To  prove  the  handwriting  of  a  member  of  parliament, 
the  opinion  of  a  clerk  employed  to  inspect  franks,  who  never 
had  occasion  to  apply  to  the  member  to  verify  his  handwrit- 
ing, has  been  held  insufficient.  Batchelor  v,  Sir  J,  Honey  wood, 
2  Etp.  714.  Cary  v.  Pitt,  Peake,  Ev.  App.  84. 

A  comparison  of  handwritings,  without  any  other  knowledge 
of  the  character  of  the  handwriting,  furnishes  no  evidence. 
See  Macpherton  v.  Thoytes,  Peake,  20.  Greaves  v.  Hunter,  2  C. 
and  P.  477.  Though  a  witness,  who  has  seen  a  partv  write, 
may  refer  to  that  writing  to  retouch  and  strengthen  bis  recol- 
lection, and  not  merely  for  the  purpose  of  comparison.  Burr  v* 
Harper,  Holt,  420,  tupra.  And  in  the  case  of  ancient  docu- 
ments, where  it  is  impossible  for  a  witness  to  swear  that  he 
has  seen  the  party  write,  it  is  sufficient  if  the  witness  has  ac- 
quired his  knowledge  of  the  handwriting  by  the  inspection  of 
other  ancient  writings  bearing  the  same  signature,  and  pre- 
served as  authentic  documents.  B.  N.P.  236,  Taylor  v.  Cooke, 
8  Price,  652.  Roe  v.  Rawlins,  7  East,  282  (n).  But  where 
there  is  no  proof  or  presumption  that  the  document,  with 
which  the  instrument  produced  has  been  compared,  was  writ- 
ten by  the  party  whose  handwriting  is  to  be  proved,  the  evi- 
dence of  the  witness  who  compared  them  is  inadmissible* 
Randolph  v.  Gordon,  5  Price,  312.  Authentic  ancient  writings. 
may  be  laid  before  a  witness  at  the  trial  for  his  inspection  ; 
and  after  forming  a  judgment  of  their  character,  his  belief,  as 
to  the  handwriting  of  the  document  in  question,  may  be  in* 
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ctttired'intb.  Doe  v.  Tarver,  ft.  and  M.  143  ;  and  see  Brume  vl 
Ratolinr,  7  East,  28*.  In  several  cases,  where  the  fact  of  the 
gtfmiuteness  of  certain' handwriting  has  been  in  question,  per- 
sons skilled  in  the  examination  of  handwriting,  and'  in  the 
detection  of  forgeries,  l»ave  been  allowed  to  state  their  opi- 
nion, whether  a  particular  writingis  in  a  genuine  or  imitated 
character;  Goodtitte  v.  Braham,  4  T.  R.  497.  R.v.  Cater,  4  Esp, 
117,  145.  Stranger  v.  Searle,  lEsp.  14;  but  such  evidence  has 
been  rejected  at  nisi  prius ;  and  doubts  hare  been  expressed  by 
BOme  of  the  judges  of  the  King's  Bench  as  to  its  admissibility. 
Gurney  v.  Langtands,  5  B.  and  A.  330;  and  see  Cory  v.  Pitt, 
Peake's  Ev.  App.  85.  . 

Where  the  question  was,  whether  the  acceptance  of  a  bill 
Was  forged  or  genuine,  Lord  Kenyon  allowed  other  bills,  ad- 
mitted to  be  the  genuine  handwriting,  to  be  handed  to  the 
Jury  for  the  purpose  of  comparison.  Altesbrook  v.  Roach,  1  Esp, 
551.  And  in  Griffith  v.  Williams,  1  Crom.  and  fer.  4T ,  it' was 
held  that  the  rule  as  to  the  comparison  of  handwriting,  ap- 
plies only  to  witnesses,  who  compare  a  writing  to  which  they 
axe  examined  with  the  character  of  the  handwriting  impressed 
upon  their  own  minds ;  but  that  it  does  not  apply  to  the  court 
or  jury,  who  may  compare  the  two  documents  when  they  are 
property  in  evidence.  See  also  Alport  v.  Meek,  4  C.  and  P.  267. 

Proof  of  execution,  when  dispensed  with.]  Where  a  deed  is 
thirty  years  old  it  proves  itself,  and  no  evidence  of  its  execu- 
tion is  necessary;  B.  N.  P.  955 ;  and  so  with  regard  to  re- 
ceipts coming  from  the  proper  custody ;  Wynne  v.  Tyrwfutt, 
4  B.  and  A.  376  ;  letters,  Beer  v.  Ward  1  Phill.  Ev.  458  ;  a 
will  produced  by  the  officer  of  the  Ecclesiastical  Court ;  Doe 
v,  Lloyd,  Peake,  Ev.App.  91 ;  a  bond;  Chelsea  W.  W.  v.  Cewper, 
1  Esp.  275;  see  Forbes  v.  Wales,  1  Blachst.  532;  and  other  old 
Writings.  Fry  v.  Wood,  Selw.  N.  P.  517  (n).  Where  an  old 
deed  is  offered  in  evidence,  without  proot  of  execution,  some 
account  ought  to  be  given  of  its  custody;  B\  N.  P.  255 ;  or  it 
should  be  shown  that  possession  has  accompanied  it.  Gilb. 
Ei).  97.  But  it  has  been  held  sufficient  to  produce  a  certifi- 
cate of  settlement  thirty  years  old,  without  showing  that  it 
had  been  kept  in  the  parish  chest.  R.  v.  Ryton,  5  T.  R.  259. 
£ven  if  it  appear  that  the  attesting  witness  is  alive,  and  ca- 
pable of  being  produced,  it  is  unnecessary  to  call  him  where 
the  deed  is  thirty  years  old.  Marsh  v.  tolnett,  2  Esp.  665  ; 
B.  N.  P.  255 ;  and  see  Rees  v.  Mansell,  Selw.  JV.  P.  517,  Doe  v. 
Woliey,  8'  B.  and  C.  22.  If  there  is  any  rasure  or  interline- 
ation in  an  old  deed,  it  ought  to  be  proved  in  the  regular  man- 
ner by  the  witness,  ifliving,  or  by  proof  of  his  handwriting, 
and  that  of  the  party,  if  dead.  B.  Jv.  P.  255. 

Where  a  party  producing  a  deed,  under  a  notice  to  produce, 
claims  a  beneficial  interest  under  it,  it  will  not  be  necessary 
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•for  the  party  calling  for  the  deed  to  prove  the  execution  of  H. 

Pearce  v.  Hooper,  3  Tata*.  62.  Ort.  v.  Mcnrice,  3  B.  and  S.  139. 

Thus,  m  an  action  by  a  lessee  against  the  assignee  of  a  lease, 

the  plaintiff  having  proved  the  execution  of  a  counterpart  df 

-the  lease,  and  the  defendant  having  put  in  the  original  lease', 

which  was  produced  by  a  party  to  whom  he  bad  assigned  it,  it 

was  held  to  be  unnecessary  tor  the  plaintiff  to  call  the  sub- 

•fribmg-  witness  to  prove  the  execution  of  the  original  lease. 

Burnett  v.  Lynch,  5  B.  and  C.  589.    And  where,  in  ejectment, 

the  attorney  for  die  lessor  of  the  plaintiff  obtained  from  one  of 

the  defendants  a  subsisting  lease  of  the  premises,  to  prevent 

its  being'  set  up  by  the  defendants,  it  was  held  that  this  was'a 

'  recognition  of  the  lease  as  a  valid  instrument ;  and  that,  when 

produced  in  pursuance  of  notice  from  the  defendants,  it  might 

'ie  read  without  proof  of  execution.   Doe  v.  Heming,  6  B.  arid 

€.  28,  9  D.  and  K.  15,  S.  C.    But  where  the  party  producing 

the  deed  does  not  claim  an  interest  under  it,  the  party  calling 

Jar  it  must  prove  it  in  the  regular  manner.  Ibid.  Garden  v.  Se- 

ctetan,  ft  East,  548. 

In  an  action  against  a  sheriff  lor  taking  insufficient  pledges 

in  replevin,  die  replevin  bond  produced  by  thd  defendant  is 

admissible  in  evidence  against  him,  without  proof  of  execu- 

-tiofl.  Scott  v.  Waithman,  3  Stark.  169;  and  see  Barnes  v.  Lucas, 

R.  and  M.  264. 

A  deed  may  be  given  in  evidence  under  a  rule  of  court  witti- 
out  proof  of  execution,  for  the  consent  is  conclusive.  B.N.  P. 
256.  So  if  the  execution  of  the  deed  be  one  of  the  admissions 
in  the  cause,  ante,  p.  30 ;  or  if  money  has  been  paid  into  court 
on  the  count  in  Which  the  deed  is  stated,  ante,  p.  31,  the  exe- 
cution need  not  be  proved. 

Where  the  plaintiff  declared  on  a  deed,  which  he  averred1 
to  be  in  the  possession  of  the  defendant,  Who  pleaded  non  est 
factum,  and  at  the  trial  die  deed  was  proved  to  be  in  the 
bands  of  the  defendant,  who  had  been  served  with  notice  lb 
produce,  it  was  held,  that  on  the  non-production  of  the  deed, 
the  plaintiff  might  give  parol  evidence  of  the  contents,  with- 
out calling  the  subscribing  witness,  who  was  in  court.  Cook  v. 
TanewaM,  8  Taunt.  450.  2  B.Moore,  SIS,  S.  C.  Jackson  v.  Alien, 
3  Stark.  74.  So  where  the  plaintiff  declared  on  a  lost  bond, 
and  s  witness  stated  that  there  were  subscribing  witnesses' 
names  to  the  bond,  but  that  he  did  not  know  the  names,  it 
was  ruled  by  Lord  Kenyon,  that  the  plaintiff  might  recover 
without  calling  either  of  the  attesting  witnesses.  Keeling  v. 
Ball,  Peake,  Etr.  App.  8£.  But  if  the  witnesses  are  known  they 
must  be  called.  Gillies  v.  Smither,  2  Stark.  528. 

Where  a  deed  requiring  enrolment  by  statute  is  accordingly 
enrolled,  proof  of  the  enrolment  by  a  copy  examined  with  the 
-enrolment,  wilt  dispense  with  evidence  of  the  execution  by 
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any  of  the  parties  to  the  deed.  Thurle  v.  Mutton,  Stylet,  462. 
Smortle  v.  William*,  3  Lev.  387.  1  SaOc.  280,  S.  C.  B.  N.  P.  255- 
2  £tuns'«  Poffc.  155.  10  iinn,  c.18.  s.3.  So  where  a  deed  not 
requiring  enrolment  is  enrolled  on  the  acknowledgment  of  one 
of  the  parties,  it  seems  to  be  evidence  against  that  party,  with- 
out calling  the  attesting  witnesses.  Ibid. 

Custody  of  ancient  writings.]  In  general,  the  admissibility' 
of  ancient  writings,  which  are  incapable  of  direct  proof,  de- 
pends upon  the  custody  from  which  they  are  produced,  and 
which  furnishes  ground  of  authentication.  Thus  ancient 
ecclesiastical  terriers  are  not  admissible,  unless  found  in  the 
proper  repository,  viz.,  the  registry  of  the  bishop,  or  of  the 
archdeacon  of  the  diocese ;  ante,  p.  8 ;  or,  as  it  seems,  the 
church  chest ;  Armstrong  v.  Hewitt,  4  Price,  216 ;  which  are 
also  the  proper  repositories  for  the  vicar's  books.,  Ibid.  On  an 
issue  respecting  boundaries  of  two  parishes  certain  old  papers 
were  produced  by  the  plaintiff  (the  rector  of  one  of  the 
parishes),  which  had  come  into  the  possession  of  the  son  of  a 
former  rector,  on  his  father's  death,  and  which  had  been  deli- 
vered by  him  as  papers  belonging  to  the  parish,  to  the  witness 
(an  attorney),  and  it  was  held  that  the  papers  were  sufficiently 
authenticated  without  calling  the  son  of  the  former  rector* 
Earl  v.  Lewis,  4  Esp.  1.  But  where  a  book,  purporting  to  be 
the  book  of  a  former  rector,  came  out  of  the  custody  of  the 
defendant,  the  grandson  of  the  former  rector,  the  proof  was 
held  insufficient,  it  not  appearing  how  it  came  into  the  de- 
fendant's possession.  Randolph  v.  Gordon,  5  Price,  312.  In  a 
suit  for  tithes,  a  receipt  purporting  to  be  a  receipt  given  by  a 
former  rector,  forty-five  years  ago,  to  a  person  of  the  same 
name  as  the  defendant,  and  produced  from  the  custody  of  the 
defendant,  has  been  held    admissible.    Bertie  v.  Beaumont, 

2  Price,  303.  An  ancient  writing,  enumerating  the  possessions 
of  a  monastery,  produced  from  the  Herald's  Office,  is  inadmis- 
sible.  Lygmi  v.  Strutt,  2  Anstr.  601 ;  and  see  Potts  v.  Durant, 

3  Anstr.  789,  ante,  p.  63.  And  where  A.,  the  defendant  in  a 
tithe  suit,  offered  in  evidence  a  receipt,  purporting  to  be  a  re- 
ceipt from  one  B.  to  one  A.,  fifty  years  before,  without  show- 
ing who  B.  was,  or  where  the  paper  had  been  kept,  it  was  re- 
jected. Manley  v.  Curtis,  1  Price,  225.  Wood  B.  diss.;  sea  also 
Buller  v.  Michell,  2  Price,  399. 

Proof  of  WUls. 

Production  of  the  will.]  In  order  to  prove  a  devise  of  lands 
the  will  itself  must  be  produced,  an  exemplification,  or  pro- 
bate of  the  will  is  not  evidence.  B.  N.  P.  246.  Comb.  46.  If 
the  will  is  lost  the  register  book,  or  ledger  book ;  St.  Legar  v* 
Adams,  1  Lord  Raymond,  731.  B.  N.  P.  246.  1  PMU.  Ev.  478,; 
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or  in  examined  copy,  or  if  there  be  no  inch  copy,  parol  evi- 
dence may  be  received  as  secondary  evidence  ot  its  contents, 
bat  the  probate  will  not  be  received  as  such  evidence.  Doe  v. 
Calvert,  2  Campb.  389. 

What  witnesses  must  be  called.]  To  prove  a  will  in  a  court  of 
law  it  is  sufficient  to  call  one  of  the  witnesses,  if  he  can  speak 
to  all  the  requisites  of  attestation ;  B.  N.  P.  264.  Longford  v% 
Eere,  1  P.  Wnu.  741 ;  but  on  an  issue  out  of  Chancery  all  the 
witnesses  ought  to  be  called.  Booth  v.  Blundell,  1  Cooper,  136, 

Signing  by  the  devisor. 1  By  the  statute  of  frauds,  29  Ch.  II. 
c.  3,  8. 5,  all  devises  and  bequests  of  lands  or  tenements  shall 
be  in  writing,  and  signed  by  the  party  so  devising  the  same, 
or  by  some  other  person  in  his  presence,  and  by  his  express 
directions ;  and  shall  be  attested  and  subscribed,  in  the  pre- 
sence of  the  devisor,  by  three  or  four  credible  witnesses,  or 
else  shall  be  utterly  void  and  of  none  effect.  Notwithstand- 
ing some  earlier  cases  to  the  contrary,  it  seems  to  be  now  the 
established  rule,  that  sealing,  without  signing,  is  not  a  suf- 
ficient execution  within  the  statute.  Smith  v.  Evans,  1  Wilt. 
313.  Grayson  v.  Atkinson,  2  Ves.  459.  B.  N.  P.  263.  1  Phitt. 
Ev.  480.  It  is  sufficient  if  the  testator  sign  his  name  at  the 
beginning  of  the  will.  Lemayne  v.  Stanley,  3  Lev.l,  1  Freem. 
538,  S.  C.  If  the  will  is  written  on  several  sheets,  and  the 
testator  signs  some,  and  intends  to  sign  the  rest,  but  does  not. 
this  is  not  a  sufficient  execution ;  Right  v.  Price,  Dougl.  241 ; 
but  where  a  will,  written  on  three  sides  of  a  sheet  of  paper,  con- 
cluded by  stating  that  the  testator  had  signed  his  name  to  the 
first  two  sides,  and  had  put  his  hand  and  seal  to  the  last,  and 
m  fact  he  had  put  his  hand  and  seal  to  the  last,  but  had  omit- 
ted to  sign  the  two  other  sides,  the  execution  was  held  good, 
the  signing  of  the  last  sheet  showing  that  the  former  intention 
had  been  abandoned.  Wmsor  v.  Pratt,  2  B.  and  B.  650.  Where 
the  testator  is  blind,  it  is  not  necessary  to  read  over  the  will  in 
the  presence  of  the  attestiug  witnesses  previously  to  execu- 
tion. Longchamp  v.  Fish,  2  AT.  B.  415. 

Attestation,'}  The  statute  does  not  direct  that  the  witnesses 
■hall  see  the  testator  sign  ;  and  therefore  it  is  sufficient  if  the 
testator  acknowledge  to  the  witnesses,  either  separately  or  all 
together,  that  the  will  or  the  handwriting  is  his.  Stonehouse  v, 
Evelyn,  3  P.  Wms.  254.  Grayson  v.  Atkinson,  2  Ves.  454.  Ellis 
v.Smith,  1  Ves.  11.  If  the  witnesses  set  their  marks  to  the 
will  it  is  a  sufficient  attestation ;  Harrison  v.  Harrison,  8  Vesn 
185 ;  and  they  may  attest  it  at  several  times ;  Cook  v.  Parson^ 
Prec.  m  Chanc.  185 ;  but  in  that  case  one  witness  alone  will  not 
he  able  to  prove  the  due  execution  of  the  will.  The  witnesses 
need  not  attest  every  page,  or  know  the  contents,  but  all  the 
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will  should  be  ih  the  room  at  the  time  of  attestation ;  whether* 
it  was  so  or  not  is  a  question  for  the  jury.  Bond  v.  SeaweU, 
3  Burr.  1773.  1  Wm.  Bl.  407,  S.  C.  Lea  v.  IAbb,  3  Mod.  262. 
By  the  statute  of  frauds  the  witnesses  must  attest  and  sub- 
scribe the  will  in  the  presence  of  the  testator ;  but  it  is  suf- 
ficient if  the  testator  was  in  such  a  position  that  he  mfyht  see 
the  witnesses  attest,  as  where"  he  was  in  one  room  and* 
the  witnesses  ih  another,  where  he  might  have  seen  them' 
through  a  broken  window.  Shires  v.  Glasscock,  1  Salk.  688.  So 
where  the  testator  was  in  bed',  and  the  witnesses  retired 
through  a  small  passage  into  another  room,  and  attested  the 
will  on  a  table  opposite  to  the  door,  which  was  open,  as  well 
as  the  door  of  the  testator's  room.  Davy  v.  Smith,  3  Salk.  395. 
Todd  v.  Ld.  Winchelsea,  1  M.  and  M.  12.  2  C.  and  P.  488,  S.  €. 
So  where  the  testatrix  sate  in  her  carriage  opposite  the  win* 
dow  of  th!e  attorney's  office  in  which  the  will  was  attested. 
Cation  v.  Dade,  1  Br.  C.  C.  99.  But  where  the  wift  was  at- 
tested in  an  adjoining  room,  and  the  jury  found  that  in  one* 
part  of  the  room  in  which  the  testator  was,  a  person  inclining 
forward  with  his  head  out  of  the  door,  might  hare  seen  the 
witnesses,  but  that  the  testator  was  not  in  such  a  situation  iff 
the  room  that  he  might,  by  inclining  forward,  have  seen  them, 
the  execution  was  held  invalid.  Dot  v.  Manifold,  1  M.  and 
£.294. 

'.  Proof  where  the  witnesses  ate  dead,  or  deny  their  ■  attestation.] 
Where  the  witnesses  are  dead,  their  handwriting,  and  that  of 
the  testator,  should  be  proved,  and  though  the  attestation  does 
not  express  that  the  witnesses  subscribed  the  will  in  the  pre* 
fcence  of  the  testator,  yet  a  jury  may  presume  that  fact  in  fa- 
vour of  the  will.  Croft  t>.  Paulet,  2  Str.  1109.  Bruce  if.  Smith, 
Willet,  1.  Hands  v.  James,  Com.  531.  Even  though  all  the  wit- 
nesses to  a  will  should  swear  that  the  will  was  not  duly  exe- 
cuted, evidence  may  be  adduced  in  support  of  the  will.  Lowe 
v.  Jolliffe,  1  W.B.  365.  Where  two  of  the  witnesses  are 
dead,  and  the  surviving  witness  charges  them  with  fraud  in 
the  attestation  of  the  will,  evidence  of  their  good  character  is 
admissible.  Doe  v.  Walker,  4  Esp.  50 ;  see  Bishop  of  Durham  v. 
Beaumont,  1  Camph.  207 ;  Provis  v.  Reed,  5  Bingh.  435. 

Proof  of  wills  thirty  years  old.]  Ih  a  court  of  law,  a  will 
thirty  years  old,  if  the  possession  has  gone  under  it,  and  some- 
times without  the  possession,  but  always  with  the  possession, 
if  the  signing  is  sufficiently  recorded,  proves  itself;  but,  if  the 
signing  is  not  sufficiently  recorded,  it  is  a  question  whether 
the  age  proven  its  validity,  and  then  possession  under  the  will, 
and  claiming  and  dealing  with  the  property  as  if  it  had  passed 

Snder  the  will,  is  cogent  evidence  to  prove  the  duly  signing, 
lough  it  should  not  be  recorded.  Per  Lord  Elian,  Lord  Ban* 


Proof  qfi  JSxeautio*  of  Powers.  7fc 

tiftv.JPtrtms,  6  Qo»,.20S ;  and  see  !*»«.  Lloyd,  Peak*,  B»n 
4hp»  °*«  t  C.  and  P«  440,    The  thirty  years  should  be  com- 

Stted  from  the  date  of  the  will,  and  not  from  the  death  of 
e  testator.    M'Kemiov.Fraser,  9  Ve$.5.   Culthaye  v.  Geugh, . 
cktdiT.R.  7Q7,  3  Stark.  Ev.  1694.   Doe  v.  Wolty,  8  £,  <m4 

WiUiaae$.~\  By  stat*  25  Geo.  II,  c.  6,  8.  1,  if  any  person 
sJmH  attest  the  execution  of  any  will  or  codicil,  to  whom  any 
beneficial  devise,  legacy,  estate,  interest,  gift,  or  appointment 
of,  or  affecting  any  real  or  personal  estate,  other  than  and  ex? 
cept  charges  on  lands,  tenements,  or  hereditaments,  for  pay- 
ment of  debts,  shall  be  thereby  given  or  made,  such  devise, 
Arc.  shall,  so  far  only  as  concerns  such  person  attesting  the  ex- 
ecution of  such  will  or  codicil,  or  any  other  person  claiming 
mjdex  him,  be  null,  and  void,  and  such  person  shall  be  admit- 
ted a  witness  to  the  execution  of  such  will  or  codicil.  It  has 
been  held  by  the  present  Master  of  the  Rolls,  Emanuel  v.  Con- 
stable, 3  Russell,  436,  and  by  Sir  John  Nicholl,  Brett  v.  Brett, 
SAddamSy  210,  affirmed  by  the  Delegates,  that  this  clause  does 
dot  extend  to  wills  of  personal  estate  only ;  and  that  a  legacy 
to  a  person  who  is  attesting  witness  to  such  a  will  is  not  void,, 
A  contrary  doctrine  was  held  by  Sir  W.  Grant,  Lees  t>.  Sum- 
*engillt  17  Yet,  508.  By  sec.  2,  if  a  creditor  of  the  devisor, 
whose  will  is  charged  with  the  payment  of  the  debt,  attests  the , 
will,  he  shall  be  admitted  as  a  witness.  By  sec.  3,  a  witness, 
whose  legacy  has  been  paid  or  accepted,  or  released,  or  who 
shall  have  refused  to  accept  such  legacy  on  tender  made,  shall 
bfe  admitted  a  witness ;  and  by  sec.  5,  a  legatee  dying  in  the 
lifetime  of  the  testator,  or  before  he  shall  have  received  a  re- 
lease, or  refused  to  receive  his  legacy,  shall  be  a  competent 
witness.  Where  the  attesting  witness  is  the  husband  of  a  de- 
visee who  takes  an  estate  in  fee  in  remainder  under  the  will, 
he  is  not  made  competent  by  the  statute.  Hatfield  v.  Thorp t 
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]  AH  the  circumstances  required  by  the  creators  of  a  power, v 
however  unessential  and  otherwise  unimportant  they  be,  must 
be  observed,  aud  cannot  be  satisfied  but  by  a  strict  and  literal 
performance.  Per  Lord  Ellenborough,  Hawkins  v.  Kemp,  3  East, 
440.  Thus,  where  the  power  was  to  be  executed  * '  by  any  deed 
or  writing  under  the  hands  and  seals  of  the  parties,  to  be  by 
them  duly  executed  in  the  presence  of,  and  attested  by  two  or 
more  witnesses,"  it  was  held,  that  as  the  attestation  stated  only 
a>sealing  and  delivery,  the  power  was  not  duly  executed;  Doe  v. 
Peach,  2  M,  and  M.  576 ;  and  a  subsequent  correct  attestation 
indorsed  upon  the  instrument*  after  the  death  of  ene  of  the  par- 
ties will  not  remedy  the  defect.   Ibid.   Wright  v.  Wakefbrd, 

*2 
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4  Taunt.  214.  So  if  the  power  is  to  be  executed  by  an  ap- ' 
pointment  to  be  signed  and  published  in  the  presence  of,  and 
attested  by  two  witnesses,  and  the  attestation  omits  to  men* 
tion  the  publication.  MoodSe  D.  Reid,  7  Taunt.  355 ;  and.  see 
Wright  v.  Barlow;  3  M.  and  S.  513,  M'Queen  v.  Farquhar,  11 
Ves.  467.  Where  the  attestation  is  defective,  it  cannot  be' 
supplied  by  evidence  that  the  witness  did  in  fact  see  the 
party  sign,  &c.  as  well  as  seal.  Dee  v.  Peach,  2  M.  and  S.  576. 
The  defect  of  omitting  to  state  in  the  attestation  the  signing 
of  the  instrument  is  cured  by  stat.  54  Geo.  III.  c.  168,  with  re- 
gard to  powers  theretofore  executed,  but  the  act  is  only  retro- 
spective. As  to  the  execution  of  a  power  under  a  statute,  see 
A.  v.  Anstrey,  ante,  p.  67. 

Proof of J  wards. 

In  proving  an  award,  it  is  necessary  to  give  evidence  both 
--  of  the  submission  to  arbitration,  and  of  the  execution  of  the 
award ;  for  without  proof  of  the  submission  by  all  the  parties, 
it  would  not  appear  that  the  arbitrator  had  competent  authority 
to  decide  the  whole  question  between  the  parties.  Antrum  t>, 
'<Chace,  15  East,  209  ;  Ferrer  v.  Oven,  7  B.andC.  427 ;  and  see 
Brazier  v.  Jones,  8  B.and  C.  124.  If  the  submission  was  to 
two  arbitrators  named  in  the  reference,  and  to  a  third  person  to 
be  appointed  by  them,  the  appointment  of  such  third  person  to 
be  arbitrator  must  be  duly  proved.  A  recital  of  such  appoint- 
ment in  the  award,  signed  by  the  three,  will  not  be  sufficient ; 
nor  will  it  be  enough  to  show  that  the  third  person  acted  with 
the  other  arbitrators,  and  signed  the  award.  Still  v.  Halford, 
4  Campb.  19.  As  to  proof  of  an  award  under  an  enclosure  act, 
see  R.  v.  Hastingjield,  2  M.andS.  558. 

Proof  by  Witnesses. 
Attendance  of  Witnesses, 

The  process  to  compel  the  attendance  of  witnesses  is  the  - 
writ  of  subpoena  ad  testificandum.    Either  the  writ,  or  a  ticket 
containing  its  substfince,  Goodwin  v.  West,  Cro.Car.S22,  540, 
must  be  personally  served  on  the  witness  within  a  reasonable 
time  before  the  trial.    Notice  to  a  witness  in  London,  at  two 
in  the  afternoon,  requiring  him  to  attend  the  sittings  at  West- 
minster in  the  course  of  the  same  evening  is  too  short.  Ham- 
mond v.  Stewart,  1  Str.  510.    If  the  cause  be  made  a  remanet, 
the  subpoena  must  be  re-sealed  and  re-served.  Tidd,  855.  The 
witness  in  a  civil  suit  is  not  bound  to  attend,  unless  the  rea- 
sonable expenses  of  going  to  and  returning  from  the  place  of 
trial,  and  of  his  stay  there,  are  tendered  to  him  at  the  time  of 
serving  the  subpoena ;  nor,  if  he  appears,  is  he  bound  to  give 
evidence  before  such  expenses  are  paid  or  tendered.  Chapman 
v.Poynton,  13  East,  16  (n).  Holme  v.  Smith,  1  Marsh*  410,    If 
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'the  witness  is  in  custody-  his  attendance  must  be  procured  by 
a  writ  of  habeas  corpus  ad  testificandum.  Tidrt,  858.  By  stat. 
44  Geo.  III.  c.  102,  a  judge  of  the  superior  courts,  and  any  jus- 
tice of  great  sessions  in  Wales,  and  in  the  County  Palatine  ol 
Chester,  may  award  a  writ  of  habeas  corpus  to  bring  up  a  pri- 
soner from  any  jail  or  prison  in  the  United  Kingdom,  for  the 
purpose  of  giving  evidence  in  any  court  of  record  in  England. 

During  the  time  consumed  by  a  witness  in  going  to  the 
place  of  trial,  in  his  attendance  there,  and  in  his  return,  he  is 
protected  from  arrest.  2  Bolt.  Ab.  272 ;  Randall  v.  Gumey,  3  B. 
and  A.  252,  Ttdd,  198 ;  though  he  has  attended,  upon  applica- 
tion, without  a  subpoena,  Per  Lord  Kenyan,  Arding  v.  Flower, 
8T.ll.536. 

In  some  cases  an  application  may  be  made  to  put  off  the 
trial  on  account  of  the  absence  of  a  material  witness.  An 
application  to  put  off  a  trial  beyond  the  existing  sittings,  or 
from  sittings  to  sittings,  is  not  allowed  on  the  part  of  the 
plaintiff;  for  he  may  any  time  withdraw  the  record,  if  he  is  not 
prepared  to  try  the  cause.  But  where,  from  the  sudden  indis- 
position of  a  witness,  who  may  be  able  to  attend  in  the  course 
of  a  day  or  two,  or  for  any  other  temporary  reason,  the  plain- 
tiff is  prevented  from  trying  his  cause  in  its  order  in  the  paper, 
yet  has  ground  to  believe  he  shall  be  able  to  try  it  before  the 
.sittings  are  over,  it  would  be  too  much  to  make  him  withdraw 
his  record,  and  a  judge  at  nisi  prius  will  therefore  make  an 
order  for  the  trial  to  stand  over  till  the  witness  is  likely  to  at- 
tend. Per  Lord  EUenborough,  Atuley  v.  Birch,  3  Campb.  335. 
.Bat  in  the  Common  Pleas,  the  trial  can  never  be  put  off  on  the 
.consent  of  the  parties  and  counsel  at  the  sittings  at  nisi  prius, 
hut  the  plaintiff  must  either  proceed  to  try  or  withdraw  the 
record.  R.  M.  50  Geo.  III.  2  Taunt.  221.  Where  a  motion  is 
about  to  be  made  to  a  judge  at  nfii  prius,  for  putting  off  the 
trial  on  account  of  the  absence  of  a  witness,  notice  should  first 
he  riven  to  the  plaintiff's  attorney,  with  a  copy  of  the  intended 
affidavit.  1  Phill.  Ev.  16.  The  affidavit  may  be  made  by  the 
defeudant,  or  by  his  attorney.  Duberleyv.  Gunning,  Peake,  97, 
See  the  form,  Appendix, 

Incompetency  from  want  qf  Understanding. 

Insane  persons,  idiots,  and  lunatics,  during  their  lunacy , 
are  incompetent  witnesses.  But  lunatics,  in  their  lucid  inter* 
vals,  when  they  have  recovered  their  understandings,  are  com- 
petent. Com.  Dig.  Testm.(A.l.)  A  person  born  deaf  and  dumb 
may,  if  he  has  sufficient  understanding,  give  evidence  by  signs 
through  an  interpreter ;  Huston's  case,  1  Leach,  C.  C.  455,  3rd 
.  edition ;  or  if  he  can  write,  that  is  the  more  certain  mode* 
Per  Best,  C.  J. ,  Morrison  v.  Lennard,  3  C.  and  P.  127.  Children 
not  able  to  comprehend  the  moral  obligation  of  an  oath  cannot 
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be  examined ;  Com.  Dig.  vJri  sup.  B.  IV.  P.  293 ;  but  children  «f 
liny  age  may  be  examined  on  oath,  if  capable  of  distinguishing 
between  good' and  evil.  Brevier*  sease,  1  East,  P.  C.  443.  Where 
the  child  cannot  be  sworn,  the  account  which  it  has  given  0f 
the  transaction  to  others  is  inadmissible.  A.  t?.  Tucket,  1  PWtf. 
JBr.  19. 

Incompetency  from  want  rf  Religious  Principle* 

Atheists,  and  such  infidels  as  profess  no  religion  that  can 
bind  their  consciences  to  speak  the  truth,  are  excluded  from 
1>eing  witnesses.  B.  N.P.  29*2.  Omichund  v.  Barker,  WUlei, 
549.  Hut  infidels,  as  Gentoos,  who  believe  in  a  God,  the 
avenger  of  falsehood,  are  received  as  witnesses.  Omichund  V. 
Barker,  Willes,  549.  All  persons  ought  to  be  sworn  according 
to  the  ceremonies  of  their  religion.  Id.  547.  Atchaon  v.  Everett, 
Cowp.  390.  Jews  on  the  Pentateuch ;  Id.  544 ;  Mahometans 
on  the  Koran.  Morgan's  rate,  1  Leach,  C.  C.  64.  So  a  witness 
who  declines  swearing  on  the  New  Testament,  though  he  pro- 
fesses Christianity,  may  be  allowed  to  swear  on  the  Old  Tes- 
tament if  he  considers  that  mode  binding  on  his  conscience* 
Edmonds  v.  Unoe,  R.  and  M.  77.  The  proper  time  for  asking 
the  witness  whether  the  form  of  administering  the  oath  is 
binding  on  his  conscience  is  previous  to  its  administration* 
But,  if  the  oath  is  administered  in  the  legal  form,  before  the 
attention  of  the  court  or  the  counsel  is  directed  to  it,  the  ques- 
tion maybe  properly  asked  afterwards.  If  the  witness  should 
"reply,  that  he  considers  the  oath  taken  to  be  binding  on  his  con* 
science,  it  would  be  irrelevant  to  ask  further  whether  there  be 
any  other  mode  of  swearing  more  binding  than  that  used.  The 
'Queen's  case,  2  B.  and  B.  284.  See  Sells  v.  Hoare,  7  B,  Moore,  36. 

The  proper  mode  of  examining  a  witness  for  the  purpose  of 
trying  his  competency  in  religious  principle,  is  not  to  question 
him  as  to  his  particular  opinions  (as  to  whether  he  believes  in 
Jesus  Christ),  but  whether  he  believes  in  God,  the  obligation 
of  an  oath,  and  a  future  state  of  rewards  and  punishments  ;  Per 
Sutler,  J,  R.  v.  Taylor,  Peake,  11.1  Phill.  Ev.  24 ;  and  it  seems 
sufficient  if  he  states  that  he  believes  in  a  God  who  will  re- 
ward or  punish  him  in  this  world.  Omichund  v.  Barker,  Willes, 
550. 

The  solemn  affirmation  of  a  quaker  had  the  same  effect  as  an 
oath  in  civil  cases  by  Stat.Tand  8  Will.  III.  c.  34 ;  andndw,  by 
statute  9  Geo.  IV.  c.  15,  an  affirmation  has  the  same  effect  as 
an  oath  in  all  cases  civil  dnd  criminal. 

Incompetency  from  Infamy, 

"  Persons  convicted  of  treason,  felony,  or  any  species  of  the 
crimen  falsi,  as  forgery,  perjury,  subornation  of  perjury,  &c, 
'Are  incompetent  to  be  witnesses.   Coin.  Dig,  Testm.  (A.  3*4). 
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Co.&U.  66.  So  a  conviction  for  bribing  a  witness  to  absent 
himself,  Cianceys  case,  Fort.  209  ;  barratry,  R.  v.  Ford,  2  Satk* 
690 ;  and  conspiracy  at  the  suit  of  the  king -will  render  a  wit- 
ness incompetent.  Co.  Ltit.  6  b.  But  a  conviction  for  con* 
spiring  to  raise  the  funds  by  false  rumours,  does  not,  as  it 
seems,  render  the  party  incompetent ;  Crowther  v.  Hopioood, 
3  Stark.  21 ;  but  see  2  Dods.  174 ;  but  in  Btuhel  v.  Barrett,  H. 
and  M.  434,  it  was  held  by  Gaselee,  J.,  after  consulting  with 
littledale,  J.,  that  a  judgment  for  a  conspiracy  to  bribe  a  per- 
son (summoned  as  a  witness  on  an  information  on  the  revenue 
laws)  not  to  appear,  renders  the  person  convicted  incompetent  as 
a  witness.  A  conviction  for  keeping  a  gambling-house  does 
not  disqualify ;  R.  v.  Grant,  R.  and  M.  270  ;  but  a  person 
convicted  of  winning  by  fraud  or  ill  practice  at  certain  games,* 
seems  rendered  incompetent  by  stat.  9  Anne,  c.  14,  s.  6,  which 
enacts  that  he  shall  be  deemed  infamous.  Outlawry  in  a  per- 
sonal action  does  not  reader  the  party  incompetent.  Co.  L'U%m 
6  6.  But  it  is  otherwise  of  outlawry  for  treason  or  felony. 
3  List.  212.  It  is  not  the  punishment,  but  the  conviction  for 
the  offence,  which  causes  the  infamy.  B.  N.  P.  292.  R.  v.  Ford, 
2  Salk.  690.  The  competency  of  infamous  witnesses  is  restored 
in  certain  cases  by  statute.  Vide  infra. 

Proof  of  judgment  .]  In  order- to  esablish  the  incompetency 
of  the  witness  on  the  ground  of  infamy,  the  judgment  must  be 
proved  in  the  usual  way.  R.  v.  Castle  Carevnion,  8  East ,'79 9 
ante,  p.  54.  An  admission  by  the  witness  himself,  that  he  is 
confined  under  such  judgment,  is  not  sufficient  to  render  him 
incompetent,  however  it  may  affect  his  credit.  Ibid. 

Competency  if  infamous  witnesses,  how  restored,'}    The  compel 
tency  of  a  person  who  has  been  rendered  an  incompetent  wit- 
ness by  a  conviction  is  restored  by  pardon.   Com.  Dig.  Testm* 
.(A.  3-4.)     And  by  statute  7  and 8  Geo.  IV.  c.  28,  s.  13,  wherje 
the  king's  majesty  shall  be  pleased  to  extend  his  royal  mercy 
to  any  offender  convicted  of  any  felony,  punishable  with  death 
or  otherwise,  and  by  warrant  under  his  royal  sign  manual,  coun- 
tersigned by  one  of  his  principal  secretaries  of  state,  shall  grant 
to  such  offender  either  a  free  or  a  conditional  pardon ;  the  dis- 
charge of  such  offender  oat  of  custody,  in  the  case  of  a  free  par- 
don, and  the  performance  of  the  condition,  in  case  of  a  conditional 
pardon,  shall  have  the  effect  of  a  pardon  under  the  great  seal 
for  such  offender,  as  to  the  felony  for  which  sucbrpardon  shall 
be  so  granted.  And  by  stat.  9  Geo.  IV.  c.  32,  s.  3,  where  any  of- 
fender hath  been  or  shall  be  convicted  of  any  felony  not  punish- 
able with  death,  and  hath  endured,  or  shall  endure,  the  punish- 
ment to  which  such  offender  hath  been  or  shall  be  adjudged  for 
the  same,  the  punishment  so  endured  hath  and  shall  have  the 
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like  effects  and  consequences  as  a  pardon  under  the  great  seal, 
as  to  the  felony  whereof  the  offender  was  so  convicted.  By- 
sec.  4  (reciting  that  there  are  certain  misdemeanors  which 
render  the  parties  convicted  thereof  incompetent  witnesses),, 
where  any  offender  hath  been  or  shall  be  convicted  of  any  such 
misdemeanor  (except  perjury  or  subornation  of  perjury),  and 
bath  endured  or  shall  endure  the  punishment  to  which  such 
offender  hath  been  or  shall  be  adjudged  for  the  same,  every 
such  offender  shall  not,  after  the  punishment  so  endured,  be 
deemed  to  be,  by  reason  of  such  misdemeanor,  an  incompetent 
witness  io  any  court  or  proceeding,  civil  or  criminal.  Where 
the  pardon  is  conditional,  the  performance  of  the  condition 
must  be  proved.  Hauk.  P.  C.  6.2,  c.  37,  s.45.  But  where  a 
man  has  been  sentenced  to  transportation,  and  confined  in  the 
hulks  for  the  term,  and  discharged  at  the  end  of  it,  it  will  not 
destroy  the  effect  of  the  pardon  that  he  has  escaped  twice,  for 
a  few  hours  each  time.   It.  v.  Badcock,  Russ.  and  Ry.  C.  C.  248- 

"Where  the  incompetency  is  by  statute  made  part  of  the  punish* 
ment,  as  in  a  conviction  for  perjury  or  subornation  of  perjury* 

'under  stat.  5  Eliz.  c.  9,  the  king's  pardon  will  not  restore  the- 
competency  of  the  offender.  J3.JV.P.  292.  But  tee  2  Harg. 
Jurid.  Arg.  221. 

Incompetency  from  Interest. 

Objection,  token  taken.]  Regularly,  the  objection  to  the  com- 
petency of  a  witness  ought  to  be  taken  on  the  voir  dire,  though 
if  his  incompetency  is  discovered  at  any  time  during  the  trial, 

"his  evidence  will  be  struck  out.  Turner  v.  Pearte,  1  T.  R.  720. 
However,  it  has  been  said,  that  a  party  who  is  cognizant  of  the 

^interestof  the  witness  at  the  time  when  he  is  called,  is  bound 
to  make  his  objection  in  the  first  instance.  Ibid.  2  Stark.  Ev. 
757,    And  after  the  witness  has  left  the  box,  there  is  an  end  of 

'  all  question  as  to  his  competency.  Beechvng  v.  Gower,  Holt,  314. 
So  where  interrogatories  and  cross  interrogatories  were  read 
at  a  trial,  and  from  the  answers  it  appeared  that  the  witness 

r  was  interested,  Gibbs,  C.  J.,  received  the  evidence,  ruling  that 
the  objection  ought  to  have  been  made  in  a  former  stage.  Ogle 

.  v.  PaUski,  Holt,  485.    The  party  objecting  may  examine  the 

.witness  on  the  voir  dire,  and  also,  if  necessary,  call  another 
witness  to  prove  the  incompetency ;  if  the  objection  is  raised 
by  independent  evidence,  and  without  putting  a  question  to 
the  witness,  the  party  who  called  him  cannot  be  allowed  to  put  a 

„  question  to  him  in  order  to  repel  the  objection.  1  Phil.  Ev.  123. 
Where  the  witness  himself  is  examined  on  the  voir  dire,  he 

„  may  be  asked  as  to  the  contents  of  a  written  instrument  with- 
out a  notice  to  produce ;  though  if  the  witness  produces  the 

.  instrument  on  which  the  objection  is  founded,  it  ought  to  be 
read.   Butler  v.  Carver,  2  Stark.  434.    The  objection  of  inte- 
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rest  may  be  removed  in  the  same  maimer  as  it  was  raised,  and 
therefore,  where  the  witness  was  objected  to  as  next  of  kin,  in 
an  action  by  an  administrator,  but  on  re-examination  answered, 
that  he  had  released  his  interest,  the  objection  was  held  to  be 
properly  removed.  Ingram  v.  Dade,  1  Phill.  Ev.  124.  Botham 
v.  Swingler,  1  Esp.  164.  Peaks,  218,  S.  C.  So  where  a  bank- 
rapt  called  as  a  witness,  stated  on  the  voir  dire  that  he  had  ob- 
tained his  certificate  and  released  his  assignees,  Park,  J.,  held 
him  competent  without  the  production  of  the  release.  Carlisle 
«.  Eadsj,  X  C.  and  P.  284 ;  but  see  Goodhay  v.  Hendry,  1  M.  and 
AT.  319.  Where  the  objection  is  removed  by  independent 
evidence,  and  not  on  the  voir  dire,  such  evidence  is  governed 
.hj  the  ordinary  roles.    Corking  v,  Jarrard,  1  Campb,  37. 

Time  of  acquiring  the  interest  and  amount.]  A  witness  can* 
not,  by  making  a  wager  on  the  point  in  question,  render  him* 
self  incompetent,  and  thus  deprive  the  party  of  his  testimony. 
Barlow  v.  Vowell,  Stdnn.  586.  And  it  has  been  laid  down  "as  a 
general  principle,  that  where  a  person  makes  himself  a  party 
in  interest,  after  a  plaintiff  or  defendant  has  on  interest  in  his 
testimony,  he  may  not  by  this  deprive  the  plaintiff  or  defend* 
ant  of  his  testimony.  Per  Grose,  J.  Bent  v.  Baker,  1  T.  R.  37. 
Bat  it  has  been  since  held,  that  though  the  witness  would  not 
he  disqualified  by  an  agreement  fraudulently  entered  into  be- 
tween him  and  a  party  for  the  purpose  of  taking  off  his  testi- 
mony ;  yet,  on  the  other  hand,  the  pendency  of  a  suit  could 
not  prevent  third  persons  from  transacting  business  bond  fide  with 
one  of  the  parties ;  and  if  an  interest  in  the  event  of  the  suit  is 
thereby  acquired,  the  general  consequence  of  law  must  follow, 
that  the  party  so  interested  cannot  be  examined  as  a  witness 
for  that  party,  from  whose  success  he  will  necessarily  derive 

.  an  advantage.  Forester  v.  Pigtnt,  3  Campb.  380.  1  M.  and  S.  9. 
Where  subsequently  to  the  execution  of  the  instrument  the 

.  witness  becomes  interested  by  operation  of  law,  as  by  be- 
coming executor  or  administrator,  or  by  marriage,  the  general 

(  role  is  that  evidence  of  his  handwriting-  is  admissible.  Vida 

'  ante*  p.  65. 

However  small  the  amount  of  interest  may  be,  the  witness 
will  be  incompetent.  Burton  v.  Hinde,  5  T.  R.  174.  Doe  vm 
Tooth,  SY.andJ.  19,  just,  p.  87.  " 

What  is  such  an  interest  as  excludes.]  The  general  rule  is. 
that  no  objection  can  be  made  to  the  competency  of  a  witness, 
unless  he  is  directly  interested  in  the  event  of  the  suit,  or  can 
.  avail  himself  of  the  verdict  in  the  cause  so  as  to  give  it  in 
evidence  on  any  future  occasion  in  support  of  his  own  interest. 
Per  Ld*  Kenyan,  Smith  v.  Prager,  7  T.R.  62.  Voddington  v. 
.  Hudson,  1  Bingh.  260.  Radbumv.  Morris,  4  Bingh.  649, 

£3 
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There  are  various  instances  in  Which  a  witness  is  excludeH, 
on  the  ground  of  his  being  directly  interested  in  the- event  of 
'  the  suit.  Thus  a  residuary  legatee '  is  incompetent  in  an  action 
brought  by  the  executor  to  recover  a  debt  one  to  the  testator. 
Baker  v.  lyrwhitt,  4  Campb.  27.  So  in  ejectment,  Where  die 
plaintiff  has  made  out  a  prima  facie  case,  a  witness  who  states 
that  he  is  himself  the  real  tenant,  is  incompetent  for  the  de- 
fendant, since  he  would  he  turned  out  under  a  judgment  for 
the  plaintiff.  Doe  v.  Wilde,  5  Taunt.  183,  and  see  6  Bingh.  394. 
So  a  witness  who  has  a  power  of  attorney  from  the  plaintiff  to 
receive  the  sum  recovered,  and  intends  to  pay  himself  there* 
out  a  debt  due  from  the  plaintiff.  Towel  v.  Gordon,  2  "Esp.  735, 

Wherever  a  verdict  for  the  plaintiff' "would  be  evidence'sfbr 
the  witness  in  a  subsequent  action  by  him,  he  is  incompetent 
to  support  the  plaintiffs  case.  Thus,  if  he  claims  a  custom- 
ary right  of  common,  he  is  incompetent  to  support  the  case' of 
another  person  claiming  under  the  same  custom,  for  the  verdict 
would  be  evidence  for  himself.  Per' Butler,  J.  Walton  v.  Shettey, 
1  7.  R.  302.  Ld.  Falmouth  v.  George,  5  BtngA.  286 ;  and  Me  Le 
Fleming  v.  Simpson,  2  M.  and  R.  169.  But  it  is  Otherwise 
where  the  right  of  common  is  claimed  by  prescription  as  be- 
longing to  the  estate  of  another  person.  Ibid.  Harvey  v.'Cotti- 
ton,  2  Selw.  N.P.  1118.  So  if  the  plaintiff  has  agreed '  with 
the  witness,  that  in  case  he  recovers  the  lands,  the  witness 
shall  have  a  lease  of  them  for  so  many  years,  the  witness 
is  incompetent ;  Gilb.  Ev.  122 ;  for  in  case  the  witness  sued  on 
such  agreement,  the  judgment  obtained  on  his  own  evidence, 
would  form  part  of  his  proofs.  So  a  witness  is  incompetent 
who  is  to  repay  a  sum  of  money  to  the  plaintiff  if  he  fails* 
but  to  retain  it  if  he  succeeds.  Fotheringham  v.  Greenwood, 
1  Str.  129 ;  and  see  Forrester  v.  Pigou,  1  M.  and  S.  9. 

In  an  action  on  the  case  for  negligently  driving' a  coach 
against  the  plaintiff's  waggon-horse,  whereby  it  died,  it  was 
held  that  the  plaintiff's  waggoner  was  incompetent  to  proVe 
the  negligence  of  the  defendant,  without  a  release  from  bis 
'  master.  Moriih  v.  Foote,  8  Taunt.  455 ;  and  teeJUfihetoev.  Ebon, 
Peake,117,3ded. 

Wherever  a  verdict  for  the  plaintiff  would  be  evidence 

*  against  the  witness  in  a  Subsequent'  action,  he  is  incompetent 
to  support  the  defendant's 'case.  Thus*  hi' an  action  against  a 
master,  for  tbe  negligence  of  his  servant,  the  servant  is  incom- 

*  petent  to  disprove  the  negligence,  since  the'  verdict  would  be 
'  evidence  of  the  amount  of  damages  in  an  action  by  the  toaster 

against  the  servant ;  Green  v.  New  Rtfler  Company,  4  T.  R.  589  ; 
and  so  of  an  agent  in  an  action  against  his  principal,  for  neg- 
ligence. Gevers  v.  Mabtwaring,  Holt,  139.  Havkintv.  PbUoystm, 
'  3  C.  and  P.  305.  So  the  broker*  who  made  the  distress  is  ton 
incompetent  witness  for  the  defendant-fat  -an  ectrojifbt  an  ex- 
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ceisive  distress.    Field  v.  Mitchell,  6  Esp.  73.    So  in  trover 
against  a  sheriff,  the  officer  wbo  made  tke  levy  is  Bot  a  compe- 
tent witness  for  the  defendant,  though  he  is  indemnified  ky 
the  execution  creditor.  Whitehause  v.  Atkinson,  3  C.  and  P.  344. 
But  in  an  action  against  a  sheriff  for.  negligently  executing  a 
writ,  an  assistant  of  the  sheriff's  officer,  by  him  employed  to 
execute  the  writ,  was  held  to  he  a  competent  witness  for  the 
.sheriff,  without  a  release  from  the  officer,  on  the  ground  that 
the  verdict  could  not  be  used  against  the  witness,  since  he  was 
not  employed  by  the  defendant.  Clark*  v.  Lucas,  R.  and  M.  32. 
In  an  action  against  the  sheriff  for  an  improper  return  to  a  j£. 
Jo.  stating'  a  payment  of  a  sum  of  money  to  the  landlord  for 
arrears  of  rent,  the  landlord  is  not  competent  to  prove  the 
rent  due,  for,  if  the  action  succeeded,  the  witness  would  be 
liable  to  the  sheriff,  and  this  judgment  would  be  evidence  of 
special    damage.  Keightley  v.  Birch,  3  Campb.  521.      If  the 
judgment  could  be  used  in  a  subsequent  action  against  the 
witness,  to  establish  the  amount  of  costs,  the  whole,  or  a  por- 
'  tien  of  which,  the  witness  would  be  bound  to  pay,  he  is  an 
incompetent  witness.     Thus  bail  cannot  give  evidence  for  their 
principal  ;  Carter  v.  Pearee,  1  T.R.  164.   Hawking*  v.  hiwood, 
4  C.  and  P.  148 ;   nor  the  wife  of  the  bail ;  Cornish  v.  Pugh9 
8  D.  and  R.  65 ;  nor  a  person  who  has  paid  money  into  the 
hands  of  the  sheriff  on  behalf  of  the  defendant  in  lieu  of  bail. 
Laconv.  Higgmg,  D.andR.  N.P.C.  46.   3  Stark.  184,  5.C. 
To  make  the  bail  a  witness,  the  party  may  apply  to  the  court 
to  have  his  name  struck  off,  on  justifying  other  bail.     Tidd,- 
£64 ;  and  eee  Baillie  v.  Hole,  1  M.  and  M.  289,  post,  p.  93. 
On  the  same  ground,  where  an  infant  sues,  his  prochein  amy, 
or  guardian,  is  not  a  competent  witness  for  him.  James  v.  Hat' 
field,  1  Str,  548.  Gilb.  Ev.  107 ;   see  oho  Goodacre  v.  Bream  e, 
Peaks,  174 ;  and  the  case  of  Janes  v.  Brooke,  4  Taunt.  464,  ciU  I 
pott  in  Assumpsit  on  Bills  of  Exchange.     If  the  judgment  for  the 
plaintiff  would  have  the  effect  of  turning  the  witness  out  of 
possession,   he  is  not  a  competent  witness  for  the  defendant* 
Doe  v.  Wilde,  5  Taunt.  183.  1  Marsh.  7  S.  C.    Dow  v.  Bingham9 
4  B.  and  A.  672,  ante,  p.  82. 

It  is  a  general  rule  that  a  bankrupt  is  incompetent  to  prove 
any  fact  in  support  of  his  commission,  though  he  has  obtained 
his  certificate,  and  released  his  surplus  and  allowance.  Field 
v.  Curtis,  2  Str.  829.  Chapman  v.  Gardner,  2  H.  Bl.  279.  But 
a  bankrupt  who  has  obtained  his  certificate,  and  released  the 
surplus  of  his  estate,  is  competent  to  prove  the  handwriting 
of  the  commissioners,  in  order  to  identify  the  proceedings 
taken  under  the  commission  against  him ;  for  the  validity  of 
the  commission  does  not  depend  upon  that  signature,  but 
upon  the  facts  contained  in  the  deposition  to  which  the 
signature  is  subscribed.  Morgan  v.  Pryor,  2  B.  and  C.  14. 
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The  declarations  of  a  bankrupt  also,  at  the  time  of  his  ah* 
senting  himself,  are  evidence  to  establish  an  act  of  bank- 
ruptcy, by  showing  with  what  intention  he  absented  him- 
self. Ante,  p.  21.  Rawson  v.  Haigh,  2  Bingh.  99.  9  -B.  Moore, 
217,  S.  C. ;  and  see  post  Actum  by  Assignees  of  Bankrupts,  An 
insolvent  is  not  a  competent  witness  for  the  plaintiffs,  in  an 
action  by  his  assignees,  for  his  future  property  is  liable; 
Delajield  v.  Freeman,  4  C.  and  P.  67 ;  and  the  creditor  of  an 
insolvent  who  has  assigned  bis  effects  to  trustees,  is  not  a  com- 
petent witness  for  the  defendant,  the  insolvent,  in  an  action 
defended  by  the  trustees,  it  being  doubttul  whether  the  estate 
will  pay  20*.  in  the  pound.  Crerer  v.  Sodo,  3  C.  and  P.  10. 

What  is  not  such  an  interest  at  excludes.  ]  The  circumstance  of 
the  witness  standing  in  the  same  situation  as  the  party  by 
whom  he  is  called  is  not  sufficient  to  exclude  his  evidence. 
Thus  in  case  of  two  actions  brought  against  two  persons  for 
the  same  assault,  in  the  action  against  one  the  other  may  be  a 
witness.  Per  Ashurst,  J.,  Walton  v.  Shelley,  1  T.  R.  301.  So  in 
an  action  against  an  underwriter,  another  underwriter  on  the 
same  policy  is  a  good  witness  for  the  defendant.  Bent  v.  Baker, 
3  T.B.  27.  A  witness  who  believes  himself  interested,  but 
is  not  so  in  fact,  is  competent ;  thus  a  witness  who  believes 
himself  under  an  obligation  of  honour  to  indemnify  the  bail, 
but  who  has  entered  into  no  engagement  to  indemnify,  is  com- 
petent. Pedersmv.  Stogies,  1  Campb.  145.  There  are,  however, 
authorities  that  a  witness  who  believes  himself  legally  interested 
is  incompetent.  See  Trelawney  v.  Thomas,  1  H.  Bl,  307,  and  the 
eases  cited  1  Phitl.  Ev.  52  (n).  2  Stark.  Ev.  747  (n).  Unless 
the  verdict  would  be  evidence  for  or  against  the  witness,  in  a 
subsequent  action,  it  is  no  objection  to  his  competency  that 
the  jury  might  hear  of  and  be  biassed  by  it.  E.  v.  Bray,  Rep. 
temp.  Hard.  358.  The  borrower  of  money  for  a  usurious  con- 
sideration is  a  competent  witness  for  the  plaintiff,  in  an  action 
for  penalties  against  the  lender.  Abrahams  v.  Bwm,  4  Burr, 
2251.  In  trover  by  A.  against  B.,  C.  is  a  competent  witness 
to  prove  property  in  himself.  Ward  v.  Wilkinson,  4  B.  and  A. 
410. 

Where  a  witness  is  equally  interested  on  both  sides  he  is  8 
competent  witness  for  either.  Thus  in  an  action  for  money 
had  and  received,  a  witness  may  prove  the  money  paid  by  the 
defendant  to  him,  as  agent  for  the  plaintiff,  since  he  is  liable 
to  one  or  the  other  of  the  parties,  llderton  v.  Atkinson,  7  T,R. 
480.  So  the  payee  of  an  accommodation  note  is  competent  to 
prove  that  he  indorsed  it  to  the  plaintiff  before  it  became  due 
in  payment  for  goods ;  for,  though  he  would  be  liable  to  the 
plaintiff  for  goods  sold,  if  the  action  failed,  yet,  if  it  succeeded, 
he  would  be  liable  to  the  defendant  for  money  paid.  Shuttle- 
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worth  v.  Stephens,  1  Campb.  408.  See  also  Banks  v.  Kain,  2  C. 
and  P.  597. 

The  circumstance  that  the  witness  would  be  exposed  to  an 
-  action,  in  case  the  fact  in  question  is  found  against  bis  testi- 
,  many,  is  not  sufficient  to  render  him  incompetent.  Thug,  a 
person  who  has  filled  a  corporate  office  may  be  called  to  show 
the  usage  of  the  office,  though  if  his  acts  be  illegal,  be  would 
be  liable  to  a  quo  warranto.  R.  v.  Bray,  Rep.  temp.  Hardw.  358* 
The  bare  possibility  of  an  action  being  brought  against  a  wit- 
ness is  no  objection  to  his  competency,  and  therefore,  in  an 
action  against  an  administrator,  one  of  the  bond  securities  for 
the  defendant's  due  administration  of  the  intestate's  effects,  is 
a  competent  witness  on  behalf  of  the  defendant  to  prove  a 
tender.  Carter  v.  Pearce,  1  T.R.  163;  but  see  Morish  v.  Foote, 
3  Taunt.  455,  ante,  p.  82. 

Trustees  and  executors  in  trust,  not  taking  a  beneficial  in- 
terest, are  competent  witnesses  for  their  cestui  que  trust,  &c. 
Gilb.  Ev.  120.  Lowe  v.  JolUffe,  1  W.  Bl.  366.  GoodtUle  v.  Wel- 
fare], Doug.  140.  And  a  creditor  who  has  assigned  his  debt, 
though  only  by  parol,  is  a  competent  witness  to  increase  the 
fund  out  of  which  the  debt  is  to  be  paid.  Heath  v.  Hall, 
4Tamt.326. 

Agents  are  competent  witnesses  for  their  principals  for  the 
sake  of  trade  and  the  common  usage  of  business.  B.N.  P.  289. 
Thus  a  factor  may  prove  a  sale,  though  he  is  to  receive  the 
extra  amount  beyond  a  stated  sum.  Benjamin  v.  PorteoHs,  2  if. 
BL  590.  So  servants  and  carriers  are  competent,  without  a 
release,  to  prove  the  payment  or  receipt  of  money,  or  the  de- 
livery of  goods.  Green  t?«  New  River  Company,  4  T.  R.  590. 
Spencer  v.  Gotdding,  Peake,  129*  An  apprentice  therefore  is  a 
competent  witness  to  prove  that  he  has  paid  money  by  mis- 
take. Martin  v.  Horrel,  1  Sir.  647.  And  in  an  action  against 
a  carrier  for  not  delivering  a  parcel,  his  servant  is  competent 
to  prove  the  delivery.  Ross  v.  Rowe.  3  Ford's  MSS.  98,  cited 
£  Stark.  Ev.  754.  But  if  a  person  enters  into  a  contract  for  the 
purchase  of  goods  in  his  own  name,  he  is  not  a  competent  witness 
in  an  action  for  goods  sold  and  delivered,  to  prove  that  he  pur- 
chased them  as  agent  for  the  defendant.  M'Bruine  v.  Fortune, 
3  Cantpb.  317.  The  rule,  that  agents  are  competent  witnesses, 
does  not  extend  to  acts  which  are  tortious,  and  out  of  the  ordinary 
course  of  their  employment ;  thus  in  an  action  against  a  master 
lor  the  negligence  of  his  servant,  the  latter  is  incompetent  to 
disprove  the  negligence.  Green  v.  New  River  Company,  4  T.R. 
589,  ante,  p.  83.  It  has  been  held  that  the  rule,  as  to  admitting 
the  evidence  of  agents,  does  not  extend  to  a  person  who  is 
only  employed  as  an  agent  in  the  particular  transaction  in 
question.  Edmonds  v.  Lowe,  8  B.  ami  C.  408,  post. 

Though,  in  general,  informers  entitled  to  part  of  the  penalty 
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ate  art  competent  witnesses,  yet,  where  a  statate«axt  receive 
no  execution  unless  a  party  interested  be  a  witness,  he  must 
then  be  admitted.  Gilb^Eu.  128.    Thus  in  an  action  aider 

.  stat.  2  Geo.  II.  e.84,  a.  ft,  lor  penalties  for  bribery  at  esse- 
tkms,  the  informer  is  a  competent  witness.  Butkv.  BaUmg, 
Say.  289.    Howard  v.  Sfcapfcy,  4  £s*t,  180.    So  by  various 

*statut«s.  persons  interested  are  made  competent  ^witnesses. 
Thus  in  an  action  "against  •  churchwardens  or  overseers  for 
money-mia-spent  by  them,  inhabitants  of  the  parish  who  do 

'-not  receive  alms,  or  any  gift  out  of  the  parocbialxollectien, 
are  rendered  competent  witnesses* by  stat.3  Will.  III.  c.  11. 
s.  13.  So  where  penalties  are  given  to  the  use  of  the  poor, 
fcr  the  benefit  and  exoneration  of  the  parish,  •  of  other  place, 

•  the  inhabitants  are  rendered  competent  witnesses  •  by  stat. 
27  Geo.  III.  c.  29,  provided  the  penalty  does  not  exceed  2fti. 
JR.  «.  Davis,  6  T.  K.  177.  So  in  an  action  against  die  hundred 
by  a  party  robbed,  the  inhabitants  of  the  hundred  may  be 

i  witnesses  by  stat.  8  Geo.  II.  c.  16,  s.  15,  and  the  party  robbed 
is  competent  to  prove  the  robbery,  and  the  extent  of  his  toss. 
B.N.  P.  187 .  Again,  in  eases  relative  to  the  execution  of  the 
highway  act,  the  surveyorof  the  parish  is  a  competent  witness, 
though  part  of  his  salary  may  arise  from  penalties  imposed  by 
the  stat.  Stat.  13  Q*>.  III.  d7%,s.69.    So  by  stat.  54  Geo.  III. 

•  c.  170,  s.  9,  no  inhabitant  or. person  rated  or  liable  to  berated 
to  any  rates  or  -cesses  of  any  district,  parish,  township,  or 
hamlet,  -or  wholly  or  in  part  maintained  thereby,  or  exeeuti&g 
or  holding  any  office  thereof  or  therein,  shall  be  deemed  on 
sueh  account  an  .  incompetent  witness  for  or  against  such 
district,  parish,  &c.  in  any  matter  relating  to  such  rates  or 
cesses,  or  relating  ■  to  the  boundary  •  between  such  district, 
parish,  fee.  and  any  adjoining  district,  ccc.  or  in  any  matter 

•  relating  to  any  order  of  removal  to  or  from  such  district,  or  to 
'the  settlement  of  any  pauper  in  such  district,  or  touching  any 

•  bastards  chargeable,  he.  or  touching  the  recovery  of  any  sam 
for  the  charges  or  maintenance  of  such  bastards,  or  the  elec- 
tion or  appointment  of  any  officer,-  or  the  allowance  of  the  ac- 
counts of  -any  officer  of  any  suoh  district.  Under  this  statute, 
a  person  who  occupies  rateable  property  within  a  ohapelry,'  is 
a  competent  witness  to  prove  that  a  certain  messuage  is  situ- 
ated within  the  chapelry.  Marsdtn  v.  Stamficld,  7  B.ondC 
815.  The  statute  renders  inhabitants  competent  in  an  action 
by  the  surveyor  of  highways  against  his  predecessor  for  pe- 
nalties. HendAomk  v.  Langstm,  1  AT.  ami  M.  402  (n). 

Incompetency  of  Witness,  as  Party  to  the  Suit, 

A  person  who  is  a  party  on  the  reoord,  though  he  be  merely 
*  trustee,  Baucrmanv.  HMdcmust7T,R,-66Qt  is  incompetent 
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m  %  witness  ibr  himself  *r  a  joint  suitor ;  Gift.  Ec.  1SQ  ; 
though  in  an  action  against  the  governors  of  the  Foundling 
Hospital,  for  work  done  by  the  plaintiff  for  the  use  of  the  hos- 
"pital,  Loid  K«nyon  esbnitted  several- of  the  governors  as  wit- 
nesses lor  the  defence.  Wetter  v.  Governors  of  F.  H.  Peak*,  166. 
*So  where  the  mayor  sttd-eommonalty  of  London  were  pfcnn- 
ttife,  and  the  question  was,  whether  the  corporation  were  en- 
dued to  certain  tolls,  it  was  held,  that  freemen,  members  «ef 
the  corporation,  might  fbe  called  in  support  of  the  claim,  be- 
mass  the- tolls  were  received  for  the  benefit  of  the  whole  cor- 
porate body  ;  B.  i>.  Ike  M^er  and  Gam.  of  London,  2  Lev.  231 ; 
<md  mi  Vent.  351.  Sutton  ColdjUidv.  Wikon,  1  Vern.  .254. 
Gtib.  Ev.  136.  Peake's  Be.  174 ;  -but  this  decision  has  been 
doubted.  B.  N.P.  290.  Barton  v.  Jftadc,  5  T.  R.  174.  Andin 
'*v«ry  late  ease,  *it  was  held,  that  a  corporator  was  not  a  com-* 
patent  witness  in  to  action  brought  by  the  corporation,  even 
tfcoagh  he  had 'released  his  interest  in  the  subject  matter  of 
^»  salt,  since  in  case  of  a  verdict  against  the  plaintifts,  the 
««poiate  funds  would  be  decreased  by  the  amount  of  the 
«**.  Doev.  Tooth,  SY.and  J.  19.  If  the  witness  is  sub- 
•^tsatitlrya, patty  to  the  record  he  is  incompetent,  though  not 
actually  a  party  on  the  record.  Thus,- in  an  action  aguinstene 
•f  several  partners,  the  defendant. cannot  call  one  of  his  co- 
putBtoi,  end-it  is  doubtful  whether  he  can  render  him  com- 
petent by  a  release.  Simons  v.  Smith,  R.  and  M.  29 ;  tee  pe$t9 
s.  99.  Where  trustees  for  public  purposes  are  empowered  by 
•statute  *o  sue  in  the  name  jof  tlieir  treasurer,  a  trustee  is 
-**t  a  competent  witness  for  the  .plaintiff  in  an  action  <«o 
•Kmght.  Whtonorev.  With,  iM.mtd  M.  214. 

Tbsreare  some  exceptions  to  this  rule.— Thus,  in  an  action 

- tnihtffttat.  of  Wiftton,  IS  Ed.  I.  e.  2,  the  plaintiff  (the  party 

*  nbbid)  may  prove  the  robbery,  and  the  amount  of  the  loss ; 

1  tat  he-is  not  competent  to  prove  any  other  facts  in:  support  of 

&*  •«/  as*  that-  the  .place  where  he  was  robbed  is  within  the 

faftfetd.  B.N*P.  187.  Per  Page,  J.  R.V.Reading,  Rep.  Temp. 

Jfatf.  83.  ■%'  RollrAb.  685.     The  party  robbed  is  competent, 

***oefh  ins  servant  was  present.   Merrick  v.  Hundred  of  Qteul- 

J**reked&F.-95.   3  Stark.  Jk>.  Appendix  to  p.  681.     In  an 

action  also  for  a  malicious  prosecution,  the  evidence  given  by 

l^efeudant  Wthe  indictment  is  said  to  be  admissible,  for 

***  defendant  on  the  trial  of  the  action.  Cobb*.  Car,  B.  N<  P. 

ft ;' tm&ue Jahmmv.  Browning, 6 Med. 216. 

A  party  tot  the-snit cannot  beeompelled  to  give  evidencetpr 
'  tt»  Opposite  party.  '  Th*s,  in  an  action  of  ejectment  en  the 
"•wwel  demises  of*  two  lessors,  one  of  the  lessors  is*  not  com - 
>B*»le  to  give  evidence  forthe  defendant,  theugh  no  titlois 
•IWHd^m-  bfcn;  Finnw.  Granger*  &Compb.  1$8 ;  but  one  of 
•wend  co-pUm4ifta.miiy be  eaUod.feit  the 4cftnoe,  if Jiedeea 
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not  himself  object.  Narden  v»  Williamson,  1  Taunt.  378 ;  but 
3  Stork.  Ev.  1061. 

Co-defendant,  when  competent.']     Where  a  person  is  arbitrarily 
•  made  defendant  to  prevent  his  testimony,  be  may,  if  nothing 
is  proved  against  him,  be  sworn  as  a  witness  for  the  other  de- 
fendants ;  B.N.  P.  285 ;  but  one  of  several  defendants,  against 
whom  nothing  is  proved,  is  not,  as  a  matter  of  right,  entitled 
-  to  a  verdict  at  the  close  of  the  plaintiffs  case,  so  as  to  maJfe 
him  a  competent  witness  for  his  co-defendants.  Emmet  v.  But* 
ier,  7  Taunt.  607.    And  it  has  been  ruled  by  Best,  C.  J.  that 
a  co-defendant  against  whom  the  plaintiff  has  given  no  evi- 
dence, has  no  right  to  an  acquittal  until  all  the  other  evidence 
for  the  defendants  is  finished.    Wright  v.  PauUn,    R.andM. 
128 ;  and  tee  Huxley  v.  Berg,  1  Stark.  98.     The  time  of  taking 
such  an  acquittal  is  in  the  discretion  of  the  judge,  and  it  may 
be  taken  whenever  it  is  most  convenient.   Per  Lord  Tenterden, 
Carpenter  v.  Jones,  1  M.  and  M.  198  (n).    And  in  assumpsit, 
where  one  defendant  pleads  a  plea  operating  in  his  personal 
discharge,  a  verdict  maybe  taken  for  him  on  that  plea,  and  he 
may  then  be  examined  as  a  witness  for  his  co-defendants. 
Bate  v.  Ruuell,  lM.andM.  332. 

Where  one  of  several  defendants  pleads  his  bankruptcy  and 
certificate  in  bar,  and  a  nolle  prosequi  is  entered  as  to  him,  he 
is  a  competent  witness  for  his  co-defendants,  for  in  case  of  a 
verdict  for  the  plaintiff,  the  demand  of  the  co-defendant 
against  the  witness  would  be  barred. by  the  certificate.  Moody 
v.  King,  2  B.  and  C.  558.  And  even  where  the  defendants 
were  partners  in  the  transaction,  it  was  held  that  the  one  who 
had  pleaded  his  bankruptcy  and  certificate,  and  against  whom 
a  nolle  prosequi  was  entered,  was  a  good  witness  for  his  co- 
defendant,  after  releasing  his  surplus,  since  the  co-defendant's 
demand  in  case  of  a  verdict  for  die  plaintiffs  would  be  prove* 
able  under  the  witness's  commission.  Aflalo  v.  Foudrinier, 
6  Bingh.  306.  I  M.  and  M.  334  (n),  S.  C. :  But  one  of  several 
co-defendants  cannot  be  called  as  a  witness,  unless  he  has 
either  been  acquitted  or  a  nolle  prosequi  has  been  entered  as  to 
him.  Baven  f>.  Dunning,  3  Etp.  25.  Emmet  v.  Butler,  7  Taunt. 
599. 

Where  one  of  several  defendants  suffers  judgment  by  default 
in  an  action  on  a  contract,  he  is  not  competent,  for  the  other 
defendants,  to  negative  the  contract,  because,  if  the  action 
should  fail  as  to  one,  it  would  fail  as  to  all  the  defendants ; 
Brown  v.  Fox,  1  Phill.  Ev.  78,  cited  8  Taunt.  141 ;  nor  is  he 
competent  for  the  plaintiff,  for  should  the  plaintiff  succeed, 
the  witness  would  be  entitled  to  contribution  against  his  co- 
defendants.  Brown  v.  Brown,  4  Taunt.  752  ;•  tee  alto, Mont  v» 
Mainwaring,  8  Taunt*  139.  2  B.  Moore,  13,  S..C* 
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Where  one  of  several  defendants  suffers  judgment  by  default 
in  an  action  of  tort,  he  is  a  competent  witness  for  his  co-defenj* 
ents;  for  though  they  should  be  acquitted,  he  would  still  re- 
main liable,  and  he  is  not  liable  to  the  costs  of  the  issue  tried 
-against  the  others.  Ward  v.  Haydon,  2  Esp.  553.  But  where 
the  jury  were  as  well  to  try  the  issues  as  to  assess  the. damages 
against  him  who  bad  suffered  judgment  to  go  by  default,  Best, 
C.  J.  refused  to  receive  the  evidence  of  the  latter  for  his  co- 
defendants.  Mash  v.  Smith,  1  C.  and  P.  577.  A  co-trespasser 
who  has  suffered  judgment  by  default,  is  not  a  competent  wit- 
ness for  the  plaintiff  against  his  co-defendants.  Chapman  v. 
Gram,  2  Campb.  333  (n).  Mont  v.  Mainwaring,  2  B.  Moore,  13. 
8  Tmuvt,  139,  S.C.  In  an  action  of  ejectment,  however, 
again* t  two  defendants,  one  of  the  defendants  who  has  suffered 
judgment  by  default  was  held  by  Lord  Ellenborough  to  be  a 
competent  witness  for  the  plaintiff  to  prove  the  other  de- 
fendant in  possession,  on  the  ground  that  the  only  supposed 
interest  imputable  to  him  was  the  possibility  of  the  plaintiff 
suing  the  other  defendant  only  in  an  action  for  mesne  profits, 
in  case  he  recovered  in  the  ejectment.  Doe  v.  Green,  4  Etp.  198. 

Co-trespasser  and  co-contractor,  when  competent.']  In  an  action 
of  trespass,  a  co-trespasser  not  sued  may  be  called  as  a  witness 
for  the  plaintiff,  though  left  out  of  the  declaration  for  that  pur- 
pose, and  though  satisfaction  from  the  defendant  is  a  discharge 
as  to  him.  B.  N.  P.  286.  Chapman  v.  Graves,  2  Campb.  333  (n). 
Morris  v.  Daubigny,  5  B.  Moore,  319.  Berkeley  v.  Dimery,  10  JB. 
md  C.  113.  Blackett  v.  Weir,  5  B.  and  C.  387. .  Hall  v.  Curton, 
9B.andC.  647;  but  see  Lethbridge  v.  Phillips,  2  Stark..  546 ; 
cndi  Stark.  Ev.  764  (n).  So  a  co-trespasser  not  joined  may 
be  called  by  the  defendant.  Poplet  v.  James,  B.  N.  P.  286.  A 
witness  who  is  proved  to  be  a  partner  with  the  defendant  in  a 
contract  is  not  competent  to  prove  that  he  alone  is  liable  tor 
the  plaintiff,  for  he  would  discharge  himself  from  his  share  of 
''the  costs  in  case  the  plaintiff  recovered.  Goodacre  v.  Breame, 
Peak,  175.  Hall  v.  Rex,  6  Bingh.  181.  Evans  v.  Yeatherd, 
2  Bmgh.  13S.  9  B.  Moore,  272,  S.  C.  It  is  doubtful  whether 
he  can  be  rendered  competent  by  a  release  from  the  defendant. 
Young  v.  Bainer,  1  Esp.  103.  Simons  v.  Smith,  R.  and  M.  29, 
Cheyne  v.  Koop,  4  Esp.  112.  A  co-contractor  with  the  defend- 
ant, not  joined,  is  a  competent  witness  for  the  plaintiff.  Black'* 
tttv.  Weir,  5  B.  and  C.  385.  Fawcett  v.  WrathaU,  2  C.  and  P. 
305.  Hallv.  Curzon,  9  B.  and  C.  646.  So  upon  an  issue  on  a 
plea  in  abatement  for  non-joinder  of  another  contractor,  the 
latter  is  a  competent  witness  for  the  plaintiff  to  prove  that  the 
contract  was  made  with  the  defendant  alone.  Hudson  v.  Robin' 
**,4M.and  S.  475. 

It  was  formerly  held  that  a  dormant  partner  not  joined  afl 
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-plaintiff,  <  might  1m  called  as  a  witness  for  the  plaintiff e&'the 
ground  that  be  oould  not  be  joined ;  Lloyd  v.  Archbcwle,  Mawr 
man  «.  Giliett,  2  Taunt.  325 ;  but  as  it  is  now  decided  that  a 
idormant  partner  mar  be  joined ;  Skinner  v.  Stocks,  4  B.  and  A* 
'437 ;  it  seems  to  follow  that  he  .cannot  be  called  asu  witness. 
1  Sound.  291,  t  (n). 

Incompetency  tf  Hutband  and  Wife. 

Neither  the  husband  nor  wife  of  a  party  to  the  jrait  ia.com- 

«petent  to  gire  evidence  for  or  against  such  party ;  B.  N.  P. 

386 ;  and  so,  though  not.  a  party  to  the  suit,  if  the  husband  or 

.wife  of  the  witness  be  interested  in  the  event  of  the  suit. 

.Thus,  in  an  action  by  the  executrix  of  a  surviving  trustee 

.under  a  marriage  settlement,  to  recover  the  value  of  certain 

{goods  sold  by  the  defendant  as  sheriff  under  an  execution 

«gainst  the  husband  of  the  cestui  que  trust,  the  husband  is  not 

competent  to  prove  on  the  part  of  the  plaintiff,  that  the  goods 

>have  been  conveyed  to  the  plaintiff  m  trust  for  the  separate 

.use  of  the  witness's  .wife.   Dams  v.  Dinseoody,  4T.fi,  678. 

.But,  in  an  .action  between  third  persons,  if  the- evidence  of 

the  wife  merely  tend  to  expose  her  husband  to  a  legal  demand, 

ishe  is  not  incompetent.    Thus,  in  an  action  for  goods  sold 

tend  delivered,  a  woman  is  competent  to  prove  that. they  wens 

tsold,  not  on  the  credit  of  the  defendant,  but  of  her  husband* 

Williams  v.  Jahsuon,  1  Str.  504.    A  wife  cannot  be  examined 

.against  her  husband,  in  a  criminal  case,,  even  with  his  consent. 

«1  Hale,  P;C.  47.    But  where  the  plaintiff  called  the  wife  of 

.the  defendant,  Jtetf,  C.J.  said  that  be  would  allow  her  to  he 

^examined  if  the.  defendant  consented,  but  not  without.  Pedky 

-v.  WeUesiey,  3  C,  and  P.  558.    A  widow  cannot  be  ashed  to 

disclose  conversations  between  herself  and  her  late. husband. 

*Dokeru.  Hosier,  R.  and  M.  198 ;  but  see  BeverOge  v.  Minter, 

A  C.  and  P.  364. 

Whether  a  woman  who  has  cohabited  with  a  man  as  bis 
wife,  won  that  account  an  incompetent  witness,  where  hefts 
.concerned,  has  been  considered  a  doubtful  question.  Campbell 
iv.  Twemlaw,  1  Price,  81.  On  a  trial  for:  forgery,  Lord-Kenyan 
.refused  to  admit  a  woman  .as  a  witness  for  the  prisoner,  who 
.had  in  court- represented  her  as  his  wife,  but,  on  hearing  an 
'Objection  taken*  to  her  competency,  denied  his  marriage -with 
'her.  Id.  S3, cited  by  .Richards,  B.  But  in  a  very  late  case,  the 
v  court  of  Common  Pleas' beld  that  a  woman  who  had  lived  with 
rthe  defendant  as  his  wife,  and  passed  by  his  name,  might 
the  called  as  >a  witness  for  him.  Batthews  v.  GalmiQ,  4  Bingk. 
'610. 

Declarations  of  husband  or  wife  when  admissible.]     Where  the 
shutfhand  is  party  to  the  .suit,  the  general  rale  is,  that  the  de- 
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ekrations  of  the  wife  are  not  evidence  against  him.  "Thus,  m 
trespass  against  husband  and  wife,  the  wife's  admission  of 
a  trespass  committed  by  her  is  not  evidence  to  affect  the  hus- 
band. Derm  v.  White,  7  T.fi.  112.  In  an  action  for  criminal 
conversation  with  the  plaintiff's  wife,  her  letters  to  the  defend- 
ant are  not  evidence  for  the  latter,  nor  is  her  confession  evi- 
dence for  her  husband,  but  conversations  between  her  and  the 
defendant  are  evidence  against  him.  B.N. P.  SB.  Letters 
from  the  wife  to  the  husband,  written  before  suspicion  of  cri- 
minal intercourse,  are  admissible  to  chow  their  demeanor  and 
sondnct,  and  whether  they  were  living  on  terms  of  mutual 
affection,  but  it  ought  to  be  strictly  proved  that  tbe  letters 
were  written  at  a  time  when  the  wife  was  not  suspected  of 
misconduct.  'Edwards  v.  Crock,  4  -E*p.  99.  Trelawney  v.  Cole- 
man, 1  B.  and  A.  90.  Where  the  wife  bus  acted  as  the  agent 
of  the  husband  by  bis  authority,  her  admissions  will  bind  him 
in  tiie  same  manner  as  the  admissions  of  any  other  agent.  Sat 
salt,  p.  31. 

Incompetency  of  Counsel  or  Solicitor, 

Who  my  incompetent.'}  Counsel;  Me  Carry  v.  Walter,!  E$p. 
456;  solicitors,  and  attornies,  are  the  only  persons  who  can- 
not be  compelled  to  reveal  communications  made  to  them  in 
confidence;  R.  v.  Dushrn  of  Kingston,  20  How.  St.Tr.  612 ; 
therefore,  physicians,  Burgeons,  and  divines,  are  bound  to  dia- 
vioae  such  communications.  Ibid.  So  a  clerk  to  the  commis- 
sioners of  the  income  tax,  who  is  bound  by  his  oath  of  office 
actio  disclose  what  he  should  learn  as  such  clerk,  except  by 
the  consent  of  ttaconutpssioners,  or  by  force  of  an  act  of  par- 
liament, is  not  privileged  by  his  oath  of  office  from  disclosing 
m  court  what  he  has  learned  as  clerk.  Lee  v.  BwreU,  3  Campb, 
387.  A  person  who  acts  as  interpreter ;  Du  Barri  v.  Levette, 
P«a*»,  78  ;  or  as  agent ;  Parkins  v.  Hawhhaw,  2  Stark.  239  ; 
-between  the  attorney  and  his  client ;  or  the  attorney's  clerk ; 
Taylor  v.  Fonter,  2  tar.  and  P.  195.  R.  v.  Upper  Boddington, 
>  ;8  V.  and  R.  732 ;  cannot  be  called  upon  to  reveal  a  confidential 
^communication.  So  a  barrister's  clerk  cannot  be  called  to 
^reve  his  master's  retainer,  footev.  Hayne,  R.  and  M.  165. 

"Where's  disclosure  is  made  to  a  magistrate  or  agent  of  go- 
*vernment  relative  to  matters  of  state,  the  name  of  the  person 
making  the~diselosure  is  not  allowed  to  be  revealed.  Vide  pott, 

A  person  who  is  not  an  attorney  may  be  compelled  to  dis- 
close eommunications  which  have  been  made  to  him  under-a 
•mistaken  idea  that  he  was  an  attorney.  Fountain  v.  Young, 
'6  £?.11&. 

What  matter*  amy  be  diidemL}    Matters  communicated  to 
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an  attorney  not  in  his  professional  capacity,  as  if  he  be  under-, 
sheriff  at  the  time,  most  he  disclosed.  Wilson  v.  Ra  stall,  4  T.  ft* 
753.    So  matters  communicated  to  him  after  the  termination 
of  the  suit,  of  which  they  were  the  subject,  without  a  view- 
to  the  objects  of  the  suit.  Coledon  v.  Kenrick,  4  ?'.  ft.  43 X.    And 
so  matters  communicated  before  the  retainer.  Cuts  v.  Pickering, 
1  Vent.  197.     All  matters  not  confidentially  communicated 
must  be  disclosed,  as  well  as  all  matters  which  the  attorney 
might  have  known  without  being  intrusted  as  attorney  in  tbe 
cause.  B.  N.  P.  284.    Thus  an  attorney  may  be  called  to  prove 
a  deed  executed  by  bis  client,  which  he  has  attested.   Doe  v. 
Andrews,  Cowp.  846.     So  to  prove  the  contents  of  a  notice  to 
produce,  or  an  erasure  in  a   deed  belonging  to  his  client; 
B.  N.  P.  284 ;   or  the  delivery  of  a  particular  paper  by  his 
client ;  Eicke  v.  Nokes,  1  M.  and  M.  304 ;  or  to  prove  who  has 
employed  him  to  defend  the  cause ;    Levy  v.  Pope,  1  M.  and 
M.  410 ;  or  that  he  is  in  possession  of  a  particular  document 
so  as  to  let  in  secondary  evidence  of  its  contents.   Bevan  v. 
Waters,  id.  235.    So  a  communication  between  an  attorney  and 
his  client  relative  to  a  matter  of  fact  only,  where  the  character 
or  office  of  attorney  is  not  called  into  action,  is  not  privileged* 
Bramxoell  v.  Lucas,  2  B.und  C.  745,    An  attorney  profession- 
ally employed  to  prepare  an  assignment  of  goods,  which  he 
declines  to  make,  will  not  be  allowed  to  disclose  the  instruc- 
tions given  him ;  Cromack  v.  Heathcote,  2  B.  andB.  4 ;  nor  to 
.prove  the  contents  of  deeds  or  abstracts  deposited  with  him. 
-ft.  v.  Upper  Boddington,  8  1).  and  ft.  732.    But  if  such  deeds 
form  no  part  of  bis  client's  title,  be  is  bound  to  produce  them. 
Dee  v.  Thomas,  9  B.  and  C.  288.     It  has  been  held  at  nisi  prius, 
.that  only  what  is  communicated  to  an  attorney  for  the  purpose 
.  of  bringing  an  action  or  suit,  or  relating  to  an  action  or  suit 
existing  at  the  time,  or  contemplated,  is  privileged  from  dis- 
closure.   Williams  v.  Mundie,  ft.  and  Af.  34  ;*  and  see  2  Swanst. 
199  (n).    Wads  worth  v.  Hamshaw,  Mann.  Index,  374 ;   but  see 
Cromack  v.  Heathcote,  2  B.  and  B.  4.    Broad  v.  Put,  1  M.  and 
3f.  233.   3  C.  and  P.  518,  S.  C.    Formerly  the  rule  was  ex- 
tended farther.  Thus  where  one  S.  who  had  drawn  an  indenture 
between  a  sheriff  and  bis  under-sheriff  was  called  to  prove  a  cor- 
rupt agreement  between  them,  he  was  not  compelled  to  dis- 
cover the  matter  of  it,  and  (per  Holt,  C.J.)  it  seems  to  be  the 
same  law  of  a  scrivener.    Anon.  Skinn.  404.    Vin.  Ab.  (B  a) 
pi.  10.     It  appears  that  the  witness  had  been  the  plaintiff's 
attorney.  Lilly,  P.  ft.  556,  S.  C.    So  in  Chancery  it  has  been 
held,  that  the  protection  extends  not  merely  to  communica- 
tions made  pending  an  action  or  suit,  but  to  every  communi- 
cation by  the  client  to  counsel,  or  attorney,  or  solicitor,  for 
professional  assistance.    Walker  v.  Wildman,  6  Madd.  47. 
The  privilege  is  that  of  the  client,  and  not  of  the  attorney  j 
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and  the  court  will  prevent  the  attorney,  though  he  be  willing", 
from  making  the  disclosure,  B.N. P.  284.  Wit  urn  v.  Rastall, 
4T.fi.  759,  unless  the  client  waive  the  privilege,  which  he 
may  do.  Merle  v.  More,  R.  and  M.390.  And  if  the  attorney  of 
one  of  the  parties  is  called  by  his  client,  and  examined  as  to 
a  matter  which  has  been  the  subject  of  confidential  communi- 
cation, he  may  be  cross-examined  as  to  such  matter,  though 
not  as  to  others.   Vaillant  v.  Dodemead,  2  Atk.  524. 

Incompetency  from  Interest,  how  removed. 

The  interest  of  the  witness  may  be  divested  before  trial  by 
payment  or  release,  and  his  competency  will  then  be  restored* 
Thos  a  legatee  who  has  been  paid  before  trial  is  a  competent 
witness  to  increase  the  estate.  Clarke  v.  Gannon,  R.  and  Af. 
31.  Setoell  v.  Stubbs,  1  C.  and  P.  73.  So  a  release  from  the 
defendant,  the  drawer  of  a  bill  of  exchange,  to  the  acceptor* 
will  render  the  latter  a  competent  witness.  Scott  v.  Lifford, 
1  Cempb.  249.  In  an  action  against  a  minor  who  appears  by 
guardian,  a  release  from  the  guardian  is  insufficient.  Fraterv* 
Marsh,  2  Stark.  41,  A  residuary  legatee  is  not  a  competent 
witness  in  an  action  by  an  executor  to  recover  a  debt  due  to  his 
testator,  by  releasing  all  claim  to  the  debt  in  question ;  for  the 
plaintiff,  though  not  liable  to  pay  costs  to  the  opposite  side, 
must  pay  costs  to  his  own  attorney,  which  would  diminish  the 
witness  s  residue.  Baker  v.  Tyrwhit,  4  Campb.  27.  If  the  wit- 
ness  offers  to  release  or  surrender  his  interest,  and  executes  a 
release  accordingly,  his  competency  is  restored,  though  the 
other  party  refuse  to  accept  the  release.  Bent  v.  Baker,  3  T.  Rm 
35.  Goodtitle  v.  Wejford,  Dougl.  139.  So  if  the  party  on  whose 
side  the  witness  is  interested  makes  on  offer  to  remove  his  in- 
terest, and  the  witness  refuses,  that  will  not  deprive  the  party 
of  his  testimony.  1  Pkill.  Ev.  128.  A  release  from  one  of 
several  joint  plaintiffs  is  sufficient,  HockUss  v.  Mitchell, 
4£sp.86. 

The  bail  for  the  defendant  may  be  made  a  competent  wit- 
ness for  him  by  the  defendant's  depositing,  in  the  hands  of 
the  officer  of  the  court,  a  sum  equal  to  the  sum  sworn  to  and 
the  costs  of  the  action.  The  judge  will  then  make  an  order  for 
striking  his  name  off  the  bail-piece.  Baillie  v.  Hole,  1  M*and 
Af .  289 ;  and  see  ante,  p.  83, 

Examination  of  Witnesses* 

Ordering  Witnesses  out  of  Court.]  During  the  examination 
of  a  witness  the  court  will,  in  general,  on  the  application 
of  either  of  the  parties,  order  all  the  other  witnesses  in 
the  cause  to  go  out  of  court.    But  it  seems,  that  if  the 
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attorney  in  the.  cause  is.  a  witness  he  wiH.be  suffered,  to 
remain,  his  assistance  being  absolutely  necessary  to  the  pro« 
titer  conduct  of  the  cause.  Pomeroy  v.  Saddetey,  R.  and  M:  430  ; 
but  see  R.  v.  Webb,  S  Stark.  Ev.  1733.  If  the  witness  remains) 
slier  being  ordered  to  withdraw,  it  will  not  necessarily  prevent 
Ins  being  examined,  R.  v.  Cottey,  1  M.  and  M.  3t9,  it  being  in 
fbe  discretion  of  the  judge  to  permit  it  or  not ;  Parker  v< 
M*  William,  6  Bingh.  683;  except  in  the  Exchequer,  where 
the  witness  is  peremptorily  excluded.  An^Generul  v.  Bulpit, 
9  Price,  4,  6  Bingh.  684. 

Leading  questions."]  It  is  a  general  rule,  that  leading  ques- 
tions are  inadmissible  on  examination  of  a  witness  in  chief; 
questions  to  which  the  answer  Yes,  or  No,  would  not  be  con- 
clusive, are  not  in  general  objectionable.  Thus  a  witness 
called  to  prove  that  A.  and  B.  are  partners,  may  be  asked  wfce* 
fher  A.  has  interfered  in  the  business  of  B. ;  Niehotts  v.  Dow* 
d'mgy  1  Stark.  81 ;  for  though  he  may  have  interfered,  he  may* 
net-be  a  partner.  So  where  a  witness,  called  to  prove  the  part- 
nership of  the  plaintiffs,  could  not  recollect  their  names  so  as  to 
repent  them  without  suggestion,  but  said  he  might  probably  re* 
eognise  them  if  suggested,  Lord  Ellenborough  held  that  there 
was  no  objection  to  asking  the  witness  whether  certain  speci- 
fied persons  were  members  of  the  firm.  Acerro  v*  Petroni, 
1 Stark.  100.  Where  a  witness,  on  his  examination  in  chief* 
shows  himself  decidedly  adverse  to  die  party  calling^him,  it  i* 
in  the  discretion  of  the  judge  to  allow  the  examination  to  as- 
sume the  form  of  a  cross-examination ;  and  where  the  witness 
stands  in  a  situation  which  of  necessity  makes  him  adverse  to 
the  party  calling  him,  the  counsel  may,  as  a  matter  of  right, 
examine  him  as  upon  a  cross-examination.  Clarke  o.  Saffery,. 
JR.  and  M.  126. 

Where  a  witness  for  the  plaintiff  was  cross-examined  as  to» 
the  contents  of  a  lost  letter,  and  swore  that  it  did  not  contain  » 
certain  passage,  and  a  witness  was  called  by  the  defendant  to 
contradict  this  statement,  Lord  Ellenborough  ruled,  that  after 
exhausting  the  memory  of  the  latter  witness  as  to  the  contents 
of  the  letter,  he  might  be  asked  if  it  contained  a  particular  pas- 
sage recited  to  him,  which  had  been  sworn  to  on  the  other 
side,  for  that  otherwise  it  would  be  impossible  ever  to  come 
to  a  direct-contradiction.  Courteen  v.Touse,  1  Campb.43.  Where 
a  witness  is  called  to  prove  a  contradictory  statement,  made 
by  another  witness,  the  most  unexceptionable  and  proper 
course  appears  to  be,  to  ask  the  witness  what  the  other  witness 
said  relative  to  the  transaction  in  question,  or  what  account  he 
gave,  and  not  in  the  first  instance  to  ask  whether  he  said1  so 
and  so,  or  used  such  and  such  expressions.  1  PhUl.  Ev.  257 v 
However,  where,  in  cross-examination,  a  witness  being  asked 
as  to  some  expressions  which  he  had  used,  denied  them,  and 
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the  counsel  on  the  other  side  called  a  person  to  prove  tint  the 
witness  had  used  such  expressions,  and  read  to  hist  the  parti* 
ealar  words  from  his  brief,  Abbott,  C.J.  held,  that  he  was  en- 
titled to  doao*  Edm<md*4.Widtsrt  3  Stork.  7„ 


#J  Upon  oroasHiTaimnation,  counsel  may 
lead  a  witness- so  as  to  bring  him  directly  to  the  point  at  to  thai 
answer-;  tat  he  cannot,  if  the  witness  show  a  leaning  in  hia 
favour,  go  the  length  of  putting  into  the  witness's  mouth  that 
very  words  which  he  is  to  echo  back  again*  Hardy*  cats,  24 
HomiSt.TV.755.  It  is  not  competent  to  counsel,  on  cross* 
^lamination,  to  question  a  witness  oonoarning.  a  fact  wholly 
irrelevant  (if  answered  affirmatively)  to  the  matter  in  issue* 
for  the  purpose  of  discrediting  him  if  he  answers  in  the  nega* 
live,  by  calling  other  witnesses  to  disprove  what  ha  says ; 
Spsmteieyv.  Be  Willrft,  7  East,  109;  and  should  the  witness 
answer  such  question,  evidence  cannot  be  given  to  contradict 
him.  Harris  v.  Tippett,  2  Campb.  637.  R.  v.  Watson,  2  Stark. 
157.  Where  a  witness  is  brought  into  court  merely  for  the 
purpose  of  producing  a  written  instrument  to  be  proved  by  an* 
ether  witness,  he  need  not  be  sworn ;  and  unlets  sworn,  the 
ether  party  will  not  be  entitled  to  oross-oxamine  him.  Simpscm 
v.  Smith  MS.  1822.  1  PHIL  Ev.  260.  Dam  v.  Dale,  iM.andM. 
amU.  When  once  sworn,  though  he  give  no  evidence  for  the 
party  calling  him,  a  witness  may  be  cross-examined.  Phillips 
v.Emmr,  1  Esp.  357.  A  witness  called  by  the  plaintiff,  and. 
eross«examined  by  the  defendant,  and  afterwards  recalled  by 
the  latter,  may  still  be  examined  as  upon  the  cross-examina- 
tion. Ditkmuon  v.  Shee,  4  Etp.  67. 

-  A  witness  cannot  properly  be  asked,  on  cross-examination, 
whether  he  has  written  such  a  thing;  the  proper  course  is  to 
put  the  writing  into  his  hands,  and  ask  him  whether  it  is  hia 
writing.  Queen's  case,  2  B.  and  B.  293*  If,  on  cross-examina- 
tion, a  witness  admits  a  letter  to  be  in  his  handwriting,  he 
cannot  be  questioned  by  counsel  whether  statements  such  an 
they  may  suggest  are  contained  in  it,  but  the  whole  of  the  let* 
ternrastbe  read  in  evidence.  Id.  288*  According  to  the  or- 
dinary rule  of  proceeding,  the*  letter  is  to  be  read  as  the  evi- 
dence of  the  cross-examining  counsel,  as  part  of  bis  evidence 
in  his  torn,  after  he  shall  have  opened  hie  case ;  but  if  the 
eross-examining  counsel  suggest  to  the  court,  that  he  wishes 
to  have  the  letter  read  immediately,  in  order  that  he  may  found 
certain  questions  on  the  contents  of  that  letter,  which  could 
net  be  well  or  effectually  done  without  reading  the  letter  itself 
it  may  be  permitted  to  be  read  as  part  of  the  evidence  of  the 
counsel  proposing  it,  and  subject  to  aU  the  consequences  of 
having  it  received  as  part  of  his  evidence.  Id.  290. 
'  If  a  wrong  witness  is  called  in  consequence  of  a  mistake  in 
»,  slid  is  dismissed  on  the  discovery  of  the  mistake^ 
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the  other  side  have  no  right  to  cross-examine  him,  Clifford  v. 
Hunter,  3  C.  and  P.  16. 

Credit  of  witness,  how  impeached  and  supported.]    In  order  to 
impeach  the  credit  of  a  witness,  evidence  may  be  given  of 
Statements  made  by  him,  at  variance  with  his  testimony  on  the 
trial ;  Do  Sailly  v.  Morgan,  2  Esp.  691 ;  but  in  order  to  lay  a 
foundation  for  the  evidence  of  such  contradictory  declaration  or 
conversation,  the  witness  must  be  asked,  on  cross-examination, 
whether  he  has  made  such  declaration,  or  held  such  conversa- 
tion. Queen  sense,  2  B.  and  B.  301.    Before  you  can  contra- 
diet  a  witness  by  'showing  he  has,  at  some  other  time,  said 
something  inconsistent  with  his  present  evidence,  you  must 
ask  him  as  to  the  time,  place,  and  person  involved  in  the  sup- 
posed contradiction.    It  is  not  enough  to  ask  him  the  general 
question,  whether  he  has  ever  said  so  and  so.  Per  Tindat,  C.J, 
Angus  v.  Smith,  1  M.  and  M.  474.    The  witness  may  be  re- 
examined as  to  these  contradictory  statements;  and  the  coun- 
sel has  a  right,  upon  re-examination,  to  ask  all  questions  which 
may  be  proper  to  draw  forth  an  explanation  of  the  sense  and 
meaning  of  the  expressions  used  by  the  witness  on  cross-exa- 
mination, if  they  be  in  themselves  doubtful,  and  also  of  the 
motive  by  which  the  witness  was  induced  to  use  those  expres- 
sions ;  but  he  has  no  right  to  go  farther,  and  introduce  matter 
new  in  itself,  and  not  suited  to  the  purpose  of  explaining 
either  the  expressions  or  the  motives  of  the  witness.  Queen's 
ease,  2  B.  and  B.  297.    There  is  a  distinction,  however,  be- 
tween conversations  which  a  witness  may  have  had  with  a 
party  to  the  suit  and  a  conversation  with  a  third  person.    The 
conversations  of  a  party  to  the  suit,  relative  to  the  subject  mat- 
ter of  the  suit,  are  in  themselves  evidence  against  him  in  the 
suit ;  and  if  a  counsel  chooses  to  ask  a  witness  as  to  any  thing 
which  may  have  been  said  by  an  adverse  party,  the  counsel  for 
that  party  has  a  right  to  lay  before  the  court  the  whole  which 
was  said  by  his  client  in  the  same  conversation ;  not  only  so 
much  as  may  explain  or  qualify  the  matter  introduced  by  the 
previous  examination,  but  even  matter  not  properly  connected 
with  the  part  introduced  upon  the  previous  examination,  pro- 
vided only  that  it  relate  to  the  subject  matter  of  the  suit.  Ibid. 
It  has  been  doubted,  whether,  to  corroborate  the  testimony  of 
the  witness  whose  credit  has  been  impeached,  evidence  is  ad- 
missible that  the  witness  affirmed  the  same  thing  before  on 
other  occasions;  Gilb.Ev.  150,  B.N. P.  294;  but  such  evi- 
dence has  been  held  inadmissible,  on  the  ground  of  its  not 
being  given  on  oath.   R.  v.  Parker,  3  Dougl.  242 ;  but  see  Lut- 
trel  v.  Reunell,    1  Mod.  283.    See  also  2  Evans's  Pothier,  251, 
1  Stark.  Ev.  149,  2  Rust,  on  Crimes,  635,  2d  edit. 

If  a  witness  gives  evidence  contrary  to  that  which  theparty 
Calling  him  expects,  the  party  cannot  give  general  evidence  to 
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-show  that  the  witness  is  not  to  be  believed  on  his  oath.  Ewer 
i.Ambrose,  S  B.  and  C.749.  Nor,  as  it  seems,  is  it  competent 
to  him  to  prove  that  the  witness  has  previously  given  a  dif- 
ferent account  of  the  transaction.  Id,  But  he  may  prove  the 
facts  denied,  by  other  witnesses.  Lowe  v.  Joliffe,  1  W.  B.  365. 
Alexander  v.  Gibson,  2  Campb.  555.  Richardson  v.  Alton,  2  Stark* 
334.      . 

Privilege  of  not  answering  questions.']    Where  a  question  irf 
asked,  the  answer  to  which  would  tend  to  expose  the  witness 
to  punishment,  or  to  a  criminal  charge,  as  to  convict  him  of  the 
offence  of  usury,  Cites  v.  Hardacre,  3  Taunt.  424,  he  cannot  be 
compelled  to  answer ;  see  the  eases  collected,   1  Phill.  Ev.  262  ; 
and  therefore  such  questions  ought  not  to  be  put.  CundeU  v« 
Pratt,  1  M.  and  M.  108.     But  if  the  time  limited  for  the  reco- 
very of  tbe  penalty  has  expired,  the  witness  may  be  compelled 
to  answer.  Roberts  v.  Allutt,  1  M.  and  M.  192.    And  if  a  wit- 
ness answers  any  questions  on  a  matter  rendering  him  liable  to 
forfeiture  or  punishment,  he  cannot  afterwards  claim  his  pri- 
vilege, but  must  answer  throughout.    East  v.  Chapman,  1  Mm 
end  M.  47.     The  objection  to  such  questions  must  come  from 
the  witness  and  not  from  the  counsel  in  the  cause.     Thomas 
v,  Newton,  Ibid.  48.    So  he  cannot  be  compelled  to  answer 
questions  which  might  subject  him  to  a  forfeiture  of  his  estate* 
Ibid.  364.    And  see  stat.  46  Geo.  III.  c.ST.    But  a  witness  can- 
not legally  refuse  to  answer  a  question  relevant  to  the  matter 
in  issue  (the  answering  of  which  has  no  tendency  to  accuse 
himself,  or  to  expose  hun  to  penally  or  forfeiture  of  any  kind 
or  nature  whatsoever),  on  the  ground  that  the  answering  of 
such  question  may  establish,  or  tend  to  establish,  that  he  owes 
a  debt,  or  is  otherwise  subject  to  a  civil  suit.  46  Geo.  HI. 
e.S7.  A  witness  is  not  compellable  to  answer  questions  which 
are  degrading  to  his  character ;   Cooke's  ease,  13  How.  St.  7'r. 
334;  Friend's  case,   13  How.  St.  Tr.  17  ;  Layer* s  case,  16  How. 
St.  Tr.  161 ;  though  it  seems  that  such  questions  may  legally 
be  asked.    R.  v.  Edwards,  4  T.  R.  440 ;  R.  v.  Holding,  Archbm 
Cr.  Low,  102  ;  CundeU  v.  Pratt,  1  Af.  and  M.  108  ;  and  see  the 
eases  collected,  1  Phill.  Ev,  269.    If  the  witness  chooses  to  an- 
swer the  question,  his  answer  is  conclusive.  2  Watson's  Trial, 
byGwmeu,  288  ;  see  also  Rose  v.  Blakemore,  R.  and  M.  383. 

A  witness  also  is  not  compellable,  or  indeed  allowed  to  re- 
veal communications,  the  disclosure  of  which  might  be  inju- 
rious to  the  interests  of  the  state.  Thus,  questions  tending  to 
the  discovery  of  the  channels  by  which  a  disclosure  of  treason- 
able transactions  was  made  to  the  officers  of  justice,  are  not 
permitted  to  be  asked.  Hardy's  case,  24  How.  St.  Tr.  814.  R.  v. 
Watson,  2  Stark.  136.  So  communications  between  the  gover- 
nor of  a  colony  and  his  attorney-general  are  confidential,  and 
cannot  be  disclosed.  Wyattv.  Gore,  Holt,  299 ;  and  see  Cook*  v. 
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Maxwell,  2  Stark,  184.  So  also  a  letter  written  by  an  agent  of 
.government  to  one  of  the  secretaries  of  state.  Anderson  v.  if  a* 
sultan,  2  B.and  B.  156  (n). 

Opinion  of  witness  when  admissible.']  In  general  the  opinion  of 
a  witness  as  to  any  of  the  facts  in  issue  is  inadmissible  as  evi- 
dence,  unless  upon  questions  of  skill  and  judgment.  Thus,  in 
an  action  of  trespass  for  cutting  a  bank,  where  the  question  is 
whether  the  bank,  which  bad  been  erected  for  the  purpose  of 
preventing  the  overflowing  of  the  sea,  had  caused  the  choking 
up  of  a  harbour,  the  opinions  of  scientific  men  as  to  the  effect 
of  such  an  embankment  upon  the  harbour  are  admissible. 
Folkes  v.  Chodd,  3  Dovgl.  157.  1  PhiU.  Ev.  376,  S.  C.  4T.R. 
498, 5.  C.  cited.  And  where  the  question  is,  whether  a  seal 
has  been  forged,  seal-engravers  may  be  called  to  show  a  dif- 
ference between  a  genuine  impression  and  that  supposed  to  be 
false.  Ibid,  per  Lord  Mansfield.  So  a  physician  who  has  not 
seen  the  particular  patient,  may,  after  hearing  the  evidence  of 
others,  be  called  to  prove,  on  oath,  the  general  effects  of  the 
disease  described  by  them,  and  its  probable  consequences  in 
the  particular  case.  Peake,  Ev.  208.  The  opinion  of  a  person 
conversant  with  the  business  of  insurance  may  be  asked,  as  to 
whether  the  communication  of  particular  facts  would  have 
varied  the  terms  of  insurance,  but  not  as  to  what  his  conduct 
would  have  been  in  the  particular  case.  Berthon  v.  Loughman, 
&  Stark.  258.  Camden  v.  Cowley,  1  W.  Blacks.  417.  R.  v.  Wright, 
JRuss.  and  Ry.  C.  C.  R.  456.  But  see  Durrell  v.  Bederley,  HoH, 
286 ;  and  see  ante,  p.  70,  as  to  the  evidence  of  persons  skilled  in 
forgeries.  So  the  evidence  of  a  ship-builder  has  been  admitted 
on  a  question  of  sea- worthiness,  though  he  was  not  present  at 
the  survey.  Thornton  v.  Royal  Exchange  Ass.  Co.  Peake,  25.  So 
a  person  versed  in  tire  laws  of  a  foreign  country  may  give  evi- 
dence as  to  what,  in  his  opinion,  would,  according  to  the  law 
of  that  country,  be  the  effect  of  certain  facts.  R.  v.  Wakefield, 
Murray* 's  ed.  p.  238.  Chaurand  v.  Angerstein,  Peake,  44. 

Memorandum  to  refresh  witness's  memory.']  A  witness  will  be 
allowed  to  refer  to  an  entry,  or  memorandum,  made  by  himself 
shortly  after  the  occurrence  of  the  fact  to  which  it  relates,  in 
order  to  refresh  his  memory,  and  this  though  the  entry  or  me- 
morandum would  not  of  itself  be  evidence ;  Kensington  v.  In- 
glis,  8  East,  289  ;  as  a  receipt  on  unstamped  paper.  Rambart 
v.  Cohen,  4  Esp.  213.  If  the  witness  cannot  speak  to  the  fact 
from  recollection,  any  farther  than  as  finding  it  entered  in  a 
book  or  paper,  such  book  or  paper  ought  to  be  produced,  and 
if  not  evidence,  the  testimony  of  the  witness  amounts  to 
nothing.  Doe  v.  Perkins,  3  T.  ft.  749.  But  where  a  witness, 
on  seeing  his  initials  affixed  to  an  entry  of  payment,  said,  "  I 
have  no  recollection  that  1  received  the  money ;  I  know  nothing 
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bat  by  die  book,  but  seeing  my  initials,  I  hare  no  doubt  that 
1  received  the  money, "  this  was  held  sufficient  evidence. 
Mmtgkim  v.  Hubbard,  8  B.  and  C.  14.    A  witness  may  refresh 
his  memory  by  reference  to  entries  in  a  book,  which  he  did  not 
write  with  his  own  hand,  but  which  he  examined  from  time  to 
time  while  the  events  recorded  were  fresh  in  his  recollection ; 
Burrmtgh  v.  Martin,  2  Campb.  112  ;  but  he  will  not  be  allowed 
to  refresh  his  memory  with  a  copy  of  a  paper  made  by  himself 
six  months  after  he  wrote  the  original,  though  the  original  is 
proved  to  be  so  covered  with  figures  as  to  be  unintelligible. 
Urns  v.  Stroud,  2  C.  and  P.  196.    However,  in  one  case  where 
a  witness  refreshed  his  memory  from  a  paper  not  written  by 
himself ,   Lord  EUenborough  said,  that  it  was  sufficient  if  a 
mm  could  positively  swear  that  he  recollected  the  fact,  though 
he  had  totally  forgotten  the  circumstance  before  he  came  into 
court ;  and  if,  upon  looking  at  any  document,  he  can  so  far  re-' 
fresh  his  memory  as  to  recollect  a  circumstance,  it  is  suffi- 
cient. Henry  v.  Lee,  2  Chitty,  124.     If  the  witness  he  blind, 
the  paper  may  be  read  over  to  him.  Catt  v.  Hnward,  3  Stark.  4. 
'Where  a  paper  is  put  into  the  hands  of  a  witness  to  refresh  his 
memory,  the  counsel  on  the  other  side  has  a  right  to  inspect 
it,  witnoot  being  bound  to  read  it  in  evidence.  Sinclair  v.  &«• 
i,  1  C.  and  P.  582.  R.y.  Ramsden,  2  C.  and  P.  603. 


EFFECT  OF  EVIDENCE. 

Under  the  present  head  will  be  collected  the  most  material 
cases  relative  to  the  effect  of  judgments,  verdicts,  and  other 
judicial  proceedings,  of  instruments  of  state,  of  public  books 
and  registers,  and  lastly  of  awards. 

first,  with  regard  to  the  effect  of  judgments  and  verdicts  in 
the  superior  courts  of  this  country. 

Effect  <f  Judgments  and  Verdicts. 

Tffect  of  judgments  and  verdicts  in  the  superior  courts  with  re- 
gard to  the  parties.]  It  is  a  general  principle  that  a  transaction 
between  two  parties  in  judicial  proceedings  ought  not  to  be 
binding  upon  a  third ;  for  it  would  be  unjust  to  bind  any  per- 
son who  could  not  be  admitted  to  make  a  defence,  or  to  exa- 
mine witnesses,  or  to  appeal  from  a  judgment  which  he  might 
think  erroneous.  And  therefore  the  depositions  of  witnesses 
in  another  cause,  in  proof  of  a  fact,  the  verdict  of  a  jury  finding, 
a  fret,  and  the  judgment  of  the  court  on  facts  found,  although 
evidence  against  the  parties,  and  all  claiming  under  them,  are 
not  in  general  to  be  used  to  the  prejudice  of  strangers.  PerDe 
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Grey,  C.  J.,  Dueh.  of  Kingston's  case,  20  How.  St.  Tr.  538.  In 
order  to  bind  the  party  he  must  have  sued,  or  been  sued,  in  the 
same  character  in  both  suits.  Thus  in  an  action  by  an  execu- 
tor on  a  bond,  he  will  not  be  estopped  by  a  judgment  in  an. 
action  brought  by  him  as  administrator  on  the  same  bond,  but 
he  may  show  the  letters  of  administration  repealed.  Robinsons 
ease,  5  Rep.  32  b.  In  considering  the  effect  of  judgments  the 
court  will  look  to  the  real  parties  to  the  suit.  Thus  a  verdict 
in  trespass  against  a  person  who  justified  as  servant  of  J.  S., 
Was  allowed  to  be  given  in  evidence  against  the  defendant, 
who  also  acted  under  J.  S.,  J.  S.  being  considered  the  real  de- 
fendant in  both  causes.  Kinnersley  v.  Orpe,  Dougl.  517 •  But 
such  evidence  is  not  conclusive.  Outram  v.  Morewood,  3  East9 
366.  So  a  verdict  against  one  defendant  is  evidence  in  a  se- 
cond action  against  the  same,  and  other  defendants,  if  the  lat* 
ter  claim  under  the  first  defendant.  Strttit  v.  Bovingdon,  5  Esp. 
£8,  Gilb.Ev.S2. 

Effect  of  judgments  and  verdicts  in  the  superior  courts  with  regard 
to  privies.]  Privies  stand  in  the  same  situation  as  those  to 
whom  they  are  privy.  Thus  a  privy  in  blood,  as  an  heir,  may 
give  in  evidence  a  verdict  for,  and  is  bound  by  a  verdict 
against  his  ancestor.  Locke  v.  Norborne,  3  Mod.  141 ;  see  Outram 
v.  Morewood,  3  East,  346.  So  of  privies  in  estate.  Therefore, 
if  there  be  several  remainders  limited  by  the  same  deed,  a  ver- 
dict for  one  in  remainder  may  be  given  in  evidence  for  one 
next  in  remainder.  Pyke  v.  Crouch,  1  Ld.  Raym.  730.  B.N. P. 
232.  See  Doe  v.  Tyler,  6  Bingh.  390.  So  a  verdict  for  or  against 
a  lessee,  is  evidence  for  or  against  him  in  reversion.  Com.  Dig. 
Ev.  (A. 5),  Gilb.  Ed.  35,  1  PhiU.  Ev. ,308  ;  but  see  B.N. P. 
232,  1  Stark.  Ev.  192.  So  of  privies  in  law;  thus  a  verdict 
against  an  intestate,  or  testator,  binds  his  representatives. 
R.  v.  Hebden,  And.  389.  In  the  same  manner  a  judgment 
against  the  schoolmaster  of  a  hospital,  concerning  the  rights  of 
his  office,  is  evidence  against  his  successor.  Travis  v.  Chaloner, 
3  Gwill.  1237.  Upon  the  same  principle  a  judgment  of  ouster 
against  a  mayor  was  allowed  to  be  given  in  evidence  to  prove 
the  ouster  is  a  quo  warranto  against  a  third  person,  admitted 
feyhim.  R.  v. Hebden,  2  Str.  1109,  B.N. P.  231,  ZSelw.N.P. 
1089,  S.  C. ;  but  such  evidence  is  not  conclusive.  R.  v.  Grimes, 
b  Burr.  2598. 

Effect  of  judgments  or  verdicts  in  the  superior  courts  with  regard  to 
strangers.]  There  are  several  exceptions  to  the  general  rule, 
that  no  one  shall  be  bound  by  a  judgment  to  which  he  is  not 
party  or  privy.  In  the  case  of  customs,  or  tolls,  verdicts, 
whether  recent  or  ancient,  respecting  the  same  custom  or  toll, 
are  evidence  between  other  parties.  City  of  London  v.  Clerke, 
Carth.  181,  B.N.  P.  233.    So  in  the  case  of  customary  com- 
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moners,  a  verdict  in  an  action  for  or  against  one,  is  evidence 
for  or  against  another  claiming  in  the  same  right.     Per  Lord 
Kenyan,  Reed  v.  Jackson,  1  East,  357.  So  a  verdict  with  regard 
to  a  public  right  of  way.  Id.  355.    But  the  verdict  in  such 
cases    is  not  conclusive.    Biddulph  v.  At  her,  2  WiU.  23.    The) 
judgment  in  rem,  of  a  court  of  exclusive  jurisdiction,  is  con- 
clusive as  to  all  the  world,  vide  post,  p.  104.  Where  a  judgment 
is  offered  in  evidence  merely  for  the  purpose  of  proving  the 
fact  that  such  a  judgment  has  been  obtained,  and  not  with  & 
view  to  prove  the  facts  upon  which  the  judgment  was  founded* 
it  may  be  evidence  for  or  against  a  stranger.    Thus  a  verdict 
against  a  master,  in  an  action  for  the  negligence  of  his  servant, 
is  evidence  in  an  action  by  the  master  against  the  servant, 
to  prove   the  amount   of  damages.     Green  v.  New  River  Co.f 
4T.R.  590. 

Effect  of  judgments  and  verdicts  with  regard  to  the  subject  matter 
of  the  suit.]  A  judgment  between  the  same  parties,  and  upon 
the  same  cause  of  action,  is  conclusive ;  and  if  the  cause  of 
action  is  the  same,  it  is  immaterial  that  the  form  of  action  is 
different.  Thus  a  verdict  in  trover  is  a  bar  in  an  action  for 
money  had  and  received,  brought  for  the  value  of  the  same 
goods.  Hitchenv.  Campbell,  2  W.BI.Q27.  So  a  judgment  in 
debt  is  a  bar  in  an  action  of  assumpsit  on  the  same  contract, 
Slade's  case,  4  Rep.  94  b.  So  a  judgment  in  trespass,  in  which 
the  right  of  property  is  determined,  is  a  bar  in  trover  for  the 
same  taking.  Com.  Dig.  Action  (K.  3).  If  the  party  mistake 
his  form  of  action,  and  fail  on  that  account,  the  judgment  in 
such  action  will  not  conclude  him.  Ferrars  v.  Arden,  Cro.  Eliz. 
$68,  2  Sound.  47,  p  (w).  Godson  v.  Smith,  2  B.  Moore,  157.  If 
the  plaintiff  omit  to  give  any  evidence  of  a  demand  which  he 
might  have  recovered  in  a  former  action,  he  will  not  be  pre- 
eluded  from  giving  evidence  of  it  in  a  subsequent  action* 
Seddon  v.  Tutnp,  6  T.  R.  607 ;  and  see  Ravee  v.  Farmer,  4  T.  2?« 
146.  Thorpe  v.  Cooper,  5  Bingh.  129.  But  where  the  declara- 
tion in  the  second  action  is  framed  in  such  a  manner  that  the 
causes  of  action  may  be  the  same  as  those  in  the  first  suit,  it 
is  incumbent  on  the  party  bringing  the  second  action  to  show 
that  they  are  not  the  same.  Lord  Bagot  v.  Williams,  3  B.  and 
C.239.  ... 

A  judgment  is  only  evidence  where  it  is  directly  upon  the 
point  in  question,  and  is  not  evidence  of  any  matter  which 
came  collaterally  in  question,  nor  of  any  matter  incidentally 
cognizable,  nor  of  any  matter  to  be  inferred  by  argument  from 
the  judgment.  Due.  of  Kingston's  case,  20  &ow.  St,  Tr.  533w 
Blackham's  case,  1  Salk.  290. 

Effect  of  judgments  and  verdicts  in  the  superior  courts  with  regard 
to  the  manner  in  which  they  are  taken  advantage  of.]     A  judgment 
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upon  the  same  point,  between  the  same  parties,  will  operate 
as  an  estoppel,  if  so  pleaded  in  a  second  action ;  bat  if  only 
offered  in  evidence,  and  not  so  pleaded,  it  is  not  conclusive. 
Outram  v.  Morewoed,  3  East,  365,  Stafford  v.  Clark,  9  Brngh. 
381, 9  B.  Moore,724,  S.C.  Hooper  v.  Hooper,  M<Cl.  and  K.509. 
Thus,  where  an  action  was  brought  for  widening  a  water  chan- 
nel to  the  damage  of  the  plaintiffs  mill,  it  was  held  that  a  ver- 
dict obtained  by  the  defendant,  on  a  former  action  brought  by 
the  plaintiff  for  the  same  cause,  but  not  pleaded  as  an  estoppel, 
was  not  conclusive,  but  only  evidence  to  go  to  the  jury.  Vooght 
v.  Winch,  2  B.  and  A.  662. 

Admissibility,  in  civil  cases,  of  verdicts  m  criminal  cases.']  It  has 
been  said,  that  a  conviction  in  a  court  of  criminal  jurisdiction, 
is  evidence  of  the  same  fact,  coming  collaterally  into  contro- 
versy in  a  court  of  civil  jurisdiction.  B.N. P.  245  j  and  see 
Gith.  Ev.  30.  Where  the  conviction  has  been  procured  on  the 
evidence  of  the  party  who  seeks  to  avail  himself  of  it  in  a  civil 
action,  it  has  been  decided  that  such  conviction  is  inadmissi- 
ble ;  and  it  seems  also  to  be  very  doubtful  whether  it  is  admis- 
sible when  it  has  been  procured,  not  on  the  sole  evidence  of 
the  party,  or  even  where  it  has  been  procured  entirely  on  the 
evidence  of  others.  Hillyard  v.  Grantham,  citedZ  Pes.  246.  Gib* 
son  r.Maccarty,  Rep.  temp.  Hardw.  311.  Hathaway  v.  Barrow, 
1  Campb.  151.  Burden  v.  Browing,  1  Taunt.  520.  Brook  y.  Car- 
penter, 3  Bingh.  300.  2  Evans's  Pothier,  313.  If  on  an  indict- 
ment for  an  assault  the  defendant  pleads  guilty,  the  record  is 
*aid  to  be  evidence  in  an  action  for  damages  for  the  same  as- 
sault, like  any  other  admission  by  the  party.  Tr.  pr.  Pais,  30, 
Anon.  1  Phili.  Ev.  320.  But  the  contrary  has  been  ruled  by 
the  present  Lord  Chief  Justice  at  Nisi  Prius.  2  PMU.  £».203, 
7  th  edit. 

Effect  of  Sentences  m  the  Ecclesiastical  Courts. 

The  Ecclesiastical  Courts  having  the  exclusive  right  of  de- 
ciding directly  upon  the  legality  of  marriages,  the  temporal 
courts  receive  the  sentences  of  the  ecclesiastical  courts,  upon 
such  questions,  as  conclusive  evidence  of  the  fact ;  Buntings 
east,  4  Rep.  29  a ;  upon  the  principle  that  the  judgment  of  a 
court  of  exclusive  jurisdiction,  directly  upon  the  point,  is 
conclusive  upon  the  same  parties,  upon  the  same  matter  com- 
ing incidentally  in  question  in  another  court,  for  a  different 
purpose.  Duch.  if  Kingston's  case,  20  How.  St.  Tr.  538,  540.  So 
a  sentence  in  a  suit  of  jactitation  of  marriage,  is  evidence  in  an 
action  in  a  court  of  common  law  to  disprove  the  marriage. 
Joves  v.  Bow,  Carth.  225.  In  the  last-mentioned  case  such  sen- 
tence was  held  to  be  conclusive  evidence,  but  in  this  point  the 
authority  of  that  decision  has  been  overthrown,  for  a  sentence 
-in  a  suit  of  jactitation  has  only  a  negative  and  qualified  effect, 
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▼is.,  that  the  party  has  failed  in  his  proof,  leaving  it  open  to 
new  proofs  of  the  same  marriage,  in  the  same  cause,  and  doe* 
not  conclude  even  the  court  which  pronounces  it.  Duch.  of 
Kingston's  cast,  20  How.  St.  Tr.  543 ;  and  see  Blackkam's  case, 
1  Salk.  290,  and  Harg.  Law  Tracts,  451. 

The  Ecclesiastical  Courts  have  also  the  exclusive  right  of 
deciding  directly  on  the  validity  of  wills  of  personalty,  and  itt 
the  granting  of  administration.   Noel  v.  Wells,  1  Lev.  235.    A 
probate  therefore  is  conclusive  till  it  be  repealed,  and  no  court 
of  common  law  can  admit  evidence  to  impeach  it.    Allen  v# 
Dundas,  3  T.  R.  125.  5m  Hargr*  Law  Tracts,  459.     And  on  thitf 
ground  the  payment  of  money  to  an  executor,  who  has  ob- 
tained probate  of  a  forged  will,  is  a  discharge  to  the  debtor  of 
the  intestate,  though  the  probate  be  afterwards  declared  null. 
Ibid,     But  letters  of  administration  are  not  evidence  of  any 
feet  which  can  only  be  inferred  from  them,  as  the  intestate  &? 
death.    Thomson  v.  Donaldson,   3  Esp.  63,  20  How.  St.  Tr.  533* 
Though  it  cannot  be  shown  in  a  court  of  common  law  that  the* 
Ecclesiastical  Court  has  erred  in  granting  probate,  yet  evi^ 
deuce  may  be  given  to  show  that  the  Ecclesiastical  Court  had 
no  Jurisdiction,  as  that  there  were  no  bona  notabilia  within  its) 
jurisdiction,  B.N.  P.  24T,  or  that  the  supposed  intestate  is 
alive.  See  Allen  y.  Dundas,  4  T.R.  130.  .  So  the  letters  of  ad- 
ministration may  be  proved  to  be  revoked,  for  this  is  in  af- 
firmance of  the  proceedings  of  the  spiritual  court.  B.N.P. 
247.     So  it  may  be  shown  that  the  seal  of  the  ordinary  has 
been  forged,  for  that  does  not  impeach  the  judgment  of  the 
fourt ;  but  it  cannot  be  shown  that  the  will  was  forged,  or  that 
a  testator  was  rum  compos  mentis,  or  that  another  person  waa 
appointed  executor,  Ibid.  Noel  v.  Wells,  1  Lev.  236,  for  those) 
questions  are  decided  by  the  judgment  of  the  Ecclesiastical 
Court. 

Effect  of  Sentences  in  the  Court  of  Admiralty. 

Upon  questions  of  prize  the  Court  of  Admiralty  has  exclu- 
sive jurisdiction,  and  therefore  a  sentence  of  condemnation} 
in  that  court  is  conclusive,  and  being  a  proceeding  in  rem  it 
binds  all  the  world.     Kinnersley  v.  Chase,   Park  Inns.  490,  6th 
Ed.    And  the  sentence  of  a  foreign  Court  of  Admiralty  also 
is,  by  the  comity  of  nations,  held  to  be  conclusive  upon  the 
same  question  arising  in  this  country*     Hughes  v.  Cornelius, 
t  Show,  232,  Bolton  v.  Gladstone,  5  East,  160.     But  the  sen- 
tence of  a  Court  of  Admiralty,  sitting  under  a  commission 
from  a  belligerent  power  in  a  neutral  country,  will  not  be  re- 
cognised in  our  courts.     Havelock  v.  Rockwood,  8  T.  R.  268, 
Donaldson  v.  Thompson,  1  Campb.  429.     The  sentence  is  only 
evidence  of  what  is  positively  affirmed  in  it,  not  of  what  is  to 
be  gathered  by  inference  from  it.  Fisher  v.  Ogle,  1  Campb.  418, 
Homeyor  v.  Lushington,  3  Campb.  89,  but  see  Lothian  v.  Hender* 
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Mpn,  3  B.  and  P.  525.  If  the  property  is  condemned  on  the* 
ground  of  its  not  being  neutral,  the  sentence  is  conclusive 
evidence  of  that  fact.  BaniUay  v.  Lewis,  Park  Ins.  469,  6th 
■Ed.  So  where  no  special  ground  is  stated,  but  the  ship  is- 
condemned  generally  as  a  good  and  lawful  prize,  it  is  to  be 
presumed  that  the  sentence  proceeded  on  the  ground  of  the 
property  belonging  to  an  enemy,  and  the  sentence  will  be 
conclusive  evidence  of  that  fact.  Saloucci  v.  Woodmas,  Park 
Jn$.  471.  3  Daugl.  S.  C.  But  where  there  is  some  ambiguity 
in  the  sentence  of  a  foreign  court  of  admiralty,  so  that  the 
precise  ground  of  the  determination  cannot  be  collected,  the 
courts  here  may  examine  the  ground  on  which  the  sentence 
proceeded.  Bernardi  v.  Motteaux,  Dougl.  574.  And  if  the  con- 
demnation  does  not  plainly  proceed  upon  the  ground  of  enemies' 
property,  or  of  the  ship  not  having  complied  with  subsisting 
treaties  between  her  own  country  and  that  of  the  capturing 
power,  but  on  the  ground  of  regulations  arbitrarily  im- 
posed by  the  latter,  to  which  neither'the  government  of  the 
captured  ship  nor  the  other  powers  of  Europe  have  been 
made  parties,  such  a  condemnation  shall  not  be  admitted  as 
conclusive  against  a  warranty  of  neutrality.  Pollard  v.  Bell, 
T.  R.  444.  Baring  v.  Chigett,  3  B,  and  P.  215  j  tt*  Bolton  v. 
Gladstone,  5  East,  155,  2  Taunt.  85. 

Effect  of  Judgments  in  rem. 

A  judgment  of  condemnation  of  goods  in  the  Court  of  Ex^ 
chequer  upon  a  proceeding  in  rem,  is  conclusive  evidence  as> 
to  all  the  world,  and,  therefore,  after  such  judgment,  trespass 
will  not  lie  against  the  officer  who  seized  the  goods,  to  try  the 

S)int  of  forfeiture  again.  Scott  v.  Sherman,  2  W.  BL  977. 
ut  if  the  proceeding  was  in  personam  merely,  as  a  conviction 
for  penalties,  and  not  in  rem,  the  judgment  is  not  evidence  in 
any  case  in  which  the  parties  are  different.  Hart  v.  M*Na- 
tndra,  4  Price,  154  (n).  So  the  judgment  of  commissioners  of 
excise,  on  an  information  for  an  offence  against  an  excise  law, 
is  conclusive,  Fuller  v.  Fotch,  Carih.  346,  and  binds  a 
stranger,  Rt4)erts  v.  Foitune,  Hargr.  Law  Tracts,  468  (n)* 
1  Phil.  Ev.  337  ;  but  see  Henshaw  v.  Pleasance,  2  W.  BL  1174, 
contra.  See  also  1  Bidgway,  Irish  T.  R.  1 ,  2  Evans's  Potltier, 
307.  It  has  been  said  that  an  acquittal  in  the  Court  of  Ex- 
chequer, upon  a  seizure  made  for  want  of  a  permit,  is  con- 
clusive evidence  that  the  permit  was  regular ;  Per  Lord 
Kenyon,  Cooke  v.  Skoll,  5  T.  R.  255.  Vin.  Ab.  Evid.  (A.  b.  22) ; 
but  this  opinion  has  been,  with  reason,  questioned  ;  for  the 
acquittal  does  not,  like  a  conviction,  ascertain  any  precise 
fact,  and  may  have  proceeded  merely  on  the  ground  that 
sufficient  evidence  was  not  produced.     1  Phil.  Ev.  338. 
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Effect  of  Proceedings  in  Equity. 

Bill  in  Chancery.']  It  is  laid  down  in  a  book  of  authority, 
that  a  bill  in  Chancery  is  evidence  against  the  complainant, 
for  the  allegations  of  every  man's  bill  shall  be  supposed  true, 
nor  shall  it  be  supposed  to  be  preferred  by  a  counsel  or  soli- 
citor, without  the  party's  privity,  and  therefore  it  amounts  to  . 
a  confession,  and  admission  of  the  truth  of  the  fact,  and  if  the 
counsel  have  mingled  with  it  any  fact  that  is  not  true,  the 
party  may  have  Ms  action  ;  but  in  order  to  make  the  bill  evi- 
dence against  the  complainant,  there  must  be  proceedings 
upon  it.  B.  N.  P.  235.  Snow  v.  Phillips,  1  Sid.  221.  Taylor  v. 
Cok,  7  T.fl.  3  (w).  Gilb.  Ev.  49.  1  Stark,  Ev.  286.  But  it  is 
said  by  Lord  Kenyon,  that  a  bill  in  Chancery  is  never  ad- 
mitted in  evidence  further  than  to  show  that  such  a  bill  did 
exist,  and  that  certain  facts  were  in  issue  between  the  parties* 
Doe  v.  Sybourn,  7  T.R.  3.  1  Phill.  Ev.  341.  Ferrers  v.  ShirUy, 
Gilb.  197.  So  in  the  Banbury  Peerage  case,  2  Selw.  N.  P.  714,  , 
to  a  question  whether  a  bill  in  Chancery  can  ever  be  received 
in  evidence,  in  a  court  of  law,  to  prove  any  facts  either 
alleged  or  denied  in  such  bill,  the  judges  answered,  that, 
generally  speaking  a  bill  in  Chancery  cannot  be  received  in 
evidence  in  a  court  of  law  to  prove  any  fact,  either  alleged 
or  denied,  in  such  bill.  But  whether  any  possible  case, 
might  be  put,  which  would  form  an  exception  to  such  general 
rule,  the  judges  could  not  undertake  to  say.  At  all  events  a 
bill  in  equity  cannot  be  received  as  evidence  against  a  party 
not  claiming,  or  deriving  in  any  manner  under  either  the  plain- 
tiff or  defendant  in  the  Chancery  suit.  Ibid.  See  1  M.  and  R. 
667,  7  B.  and  C.  789. 

Answer.]  An  answer  in  Chancery  is  good  evidence  against 
the  defendant,  as  an  admission  on  oath,  and  it  must  all  be 
taken  together ;  therefore  if  upon  exceptions  taken  a  second 
answer  has  been  put  in,  the  defendant  may  insist  upon  having; 
that  read  to  explain  what  he  swore  in  his  first  answer* 
B. K. P.  237,  Gilb.Ev. 50.  Where  one  party  reads  part  of 
the  answer  of  the  other  party  in  evidence,  he  makes  the  whole 
admissible  only  so  far  as  to  wave  any  objection  as  to  the 
competency  of  the  testimony  of  the  party  making  the  answer* 
and  he  does  not  thereby  admit  as  evidence,  facts  which  may 
happen  to  have  been  stated  by  way  of  hearsay  only ;  Per 
Chamber,  J.,  Roe  v.  Ferrers,  2  B.  and  P.  548  ;  but  this  point 
does  not  appear  to  have  been  judicially  decided.  See  ante9 
p.34. 

The  answer  of  a  guardian  is  no  evidence  against  an  infant, 
nor  the  answer  of  a  trustee  against  a  cestui  que  trust.  B.  N.  P.. 
237.  But  an  answer  will  be  evidence  against  privies; 
thus  an  answer  in  a  suit  for  tithes  instituted  by  a  vicar 

f  5 


106    Effect  of  Judgments  of  Foreign  Courts. 

against  the  rector  and  others  (owners  of  lands  in  the  parish), 
in  which  answer  the  defendants  declared  the  tithes  to  belong 
to  the  rector,  will  be  evidence  in  an  action  for  tithes,  by  a 
succeeding  rector  against  owners  of  the  same  lands.  Dartmouth 
v»  Roberts,  16  East,  334.  The  answer  of  one  defendant  is  not 
evidence  against  a  co-defendant ;  Wych  v.  Meal,  3  P.  Wms. 
311 ;  but  after  evidence  has  been  given  to  connect  two  per- 
sons as  partners,  the  answer  of  one  will  be  evidence  against 
the  other.  Grant  y.  Jackson,  Peake  203,  ante,  p.  31.  Whether 
the  answer  of  a  married  woman  can  be  used  as  evidence 
against  her  after  her  husband's  death,  has  never  been  ex- 
pressly decided.  Wrottesley  v.  Bendish,  3P.Wnu.235.  See 
1  Stark.  Ev.  290. 

Depositions.']  Depositions  in  Chancery  may  be  given  in  evi- 
dence in  an  action  at  law  in  the  same  matter,  between  the 
same  parties,  where  the  witness  is  dead,  or  cannot  be  found, 
or  has  fallen  sick  by  the  way.  B.N.  P.  239.  GUb.  Ev.  60.  But 
they  are  not  evidence  against  a  person  who  does  not  claim 
under  the  plaintiff  or  defendant  in  the  Chancery  suit.  Ban- 
bury Peerage  case,  cited,  1 M.  and  R.  667,  7  B.andC.  789.  De- 
positions relating  to  a  question  of  custom  or  tolls,  upon  which 
hearsay  would  be  good  evidence,  ante,  p.  20,  may  be  read 
against  a  person  who  was  no  party  to  the  former  suit* 
B.  N.  P.  239.  So  a  deposition  taken  in  a  cause  between  other 
parties,  will  be  admitted  to  be  read  to  contradict  what  the 
same  witness  swears  at  a  trial.  B.  N.  P.  240. 

•  Decree.']  A  decree  in  Chancery  may  be  given  in  evidence 
between  the  same  parties,  or  any  claiming  under  them. 
JB.  N.  P.  243. 

Effect  of  Judgments  of  Foreign  Courts. 

The  sentence  of  a  foreign  court  of  competent  jurisdiction 
directly  deciding  a  question,  cognizable  by  the  law  of  the 
country,  seems  to  be  conclusive  here  if  the  same  question 
arise  incidentally  between  the  same  parties,  provided  the  sen- 
tence be  conclusive  by  the  law  of  the  foreign  country.  See 
Roach  v.  Garran,  1  Vet.  159.  Burrows  v.  Jemino,  2  Str.  733. 
Stafford  v.  Clark,  2  Bingh.  380.  Thus  in  covenant  to  indemnify 
the  plaintiff  from  all  debts  due  from  the  late  partnership  of 
plaintiff,  defendant,  and  D.  B.,  and  from  all  suits,  &c,  proof 
of  the  proceedings  in  a  foreign  court  in  a  suit  there  instituted 
against  the  late  partners  for  the  recovery  of  a  partnership 
debt,  in  which  suit  a  decree  passed  against  them  for  want  of 
answer,  per  quod  a  sequestration  issued  against  the  plaintiff's 
estate,  and  he  was  obliged  to  pay  the  debt,  &c,  is  conclusive 
against  the  defendant,  who  will  not  be  permitted  to  show  that 
the  proceedings  were  erroneous.  Tarltoa  v.  Tarlton,  4  M.andS. 
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20.  But  if  it  appears  on  the  face  of  the  foreign  proceedings, 
that  the  judgment  is  founded  in  injustice,  as  where  it  appears 
that  the  defendant  has  never  been  summoned,  in  which  case 
the  court  could  have  no  jurisdiction,  the  judgment  will  not  be 
conclusive,  and  the  courts  here  will  not  give  effect  to  it* 
Buchanan  v.  Rucker,  9  East,  192,  1  Campb.  63  ;  and  see  Covou 
v.  Stewart,  1  Stark.  525.  In  order  to  render  the  judgment  of 
a  foreign  court  conclusive  in  this  country,  it  must  appear* 
that  it  was  final  and  conclusive  in  the  foreign  court  in  which 
it  was  given.     Plummer  v.  Woodburn,  4  B.  and  C.  687, 

It  seems,  that  in  an  action  of  debt  or  assumpsit  brought 
in  this  country  upon  a  foreign  judgment,  such  judgment  is 
to  be  considered  only  as  a  prima  facie  evidence  of  the  debt. 
smd  not  conclusive ;  for  it  is  not  relied  upon  as  an  estoppel, 
hut  as  a  consideration  primd  facie  sufficient  to  raise  a  promise* 
Walker  v.  Witter,  1  Dougl.  1.  Sinclair  v.  Fraser,  1  Dougl.  5  (*), 
SO  St.  Tr.  469,  S.  C.  Per  Eyre,  C.  J.  Phillips  v.  Hunter,  2  if. 
BL  410.  Per  Li.  Mansfield,  Herbert  v.  Cook,  Willes,  37  (n)# 
3  DougL  101,  S.C,  Arnott  v.  Redfern,  3  Bingh.  357,  1  PhUL 
£■.  332 ;  hut  see  1  Stark.  Ev.  208,  2  Evans's  Path.  311.  A 
judgment  in  one  of  the  superior  courts  in  Ireland,  since  the 
union,  is  not  a  record  in  England,  and  assumpsit  lies  upon 
such  judgment  here.  Harris  v.  Saunders,  4  B.  and  C.  411. 
So  an  action  will  lie  upon  the  decree  of  a  colonial  court  of 
equity,  for  the  balance  of  an  account  between  partners* 
Henley  v.  Soper,  8  B.  and  C.  6,  2  M.  and  R.  153,  S.  C. 

The  certificate  of  a  vice-consul  has  been  compared  to  a 
foreign  judgment,  but  it  will  not  be  admitted  as  evidence  of 
the  facts  stated  in  it.  Thus  the  certificate  of  a  British  vice- 
consul  in  a  foreign  country  is  not  admissible  to  prove  the 
amount  of  a  sale,  though  by  die  law  of  that  country  he  was  con- 
stituted  general  agent  for  all  absent  owners  of  goods,  and  was) 
authorised  and  compelled  to  make  the  sale  in  question.  WaU 
drm  t.  Combe,  3  Taunt.  162. 

Effect  of  Judgments  of  Inferior  Courts. 

It  seems,  upon  principle,  that  the  judgment  of  an  inferior 
court,  whether  of  record  or  not  of  record,  is  conclusive  be* 
tween  the  same  parties  upon  the  same  subject  matter.  See 
Motes  v.  MaefeHan,  2  Burr.  1009,  Galbraith  v.  Neville,  Dougl.  $ 
(a),  2  Evans's  Path.  303,  Briscoe  v.*  Stephens,  2  Bingh.  216, 
1  Stark*  Ev,  208.  Though  it  has  been  said,  that  inferior 
courts,  not  of  record,  have  not  the  privilege  of  not  having 
their  judgments  controverted.  Per  Ld.  Mansfield,  Walker  vm 
Witter,  DougL  3.  So  Lord  Ellenborough  ruled,  that  the  judg- 
ment in  the  Lord  Mayor's  Court  was  primd  facie  evidence  that 
the  debt  arose  within  the  City ;  but  that  being  the  record  of  an 
inferior  court  the  defendant  might  prove  the  contrary.  Huxham 
t.  Smith,  2  Campb.  19.  So  Abbott,  C.  J.,  ruled,  that  the  judg- 
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ment  of  the  county  court  was  not  conclusive.  Barnes  v.  Wink- 
lar,  2  C.  and  P.  345.  So  it  has  been  held  that  the  judgment 
of  an  inferior  court  may  he  avoided,  by  proof  that  the  cause  of 
fiction  did  not  arise  within  the  jurisdiction  of  the  court. 
Herbert  v.  Cooke,  3  Doug.  101,  Willes,  36  (n),  S.C.  Briscoe  v. 
Stephens,  2  Bingh.  213. 

Where  a  cause  is  removed  from  an  inferior  court,  after  a 
judgment  by  default,  that  judgment  is  not  evidence  against 
the  defendant  in  the  superior  court.  Bottmgs  v.  Firby,  9  B. 
and  C.  762. 

Effect  of  Inquisitions,  6)c. 

»  Effect  of  coroner's  inquest,']  Although  an  inquisition  of  feb> 
<de  se,  taken  before  the  coroner* super  vision  corporis,  was  formerly 
considered  conclusive  evidence  of  the  fact  against  the  exe- 
cutors or  administrators  of  the  deceased  ;  3  Inst.  55  ;  yet  it 
is  now  held,  that  such  inquisition  may  be  removed  into  the 
King's  Bench  and  traversed.  1  Sound.  362  (n).  The  find- 
ing of  fugam fecit  is,  however,  still  held  (though  not,  as  it 
seems,  upon  principle)  to  he  conclusive.     Ibid. 

•    "Effect  of  an  inquisition  of  lunacy,  c\cJ]     An  inquisition  of 
lunacy  is  evidence  against  third  persons,  though  not  conclu- 
sive.    Sergeson  v.  Seuley,  2  Atk.  412,  Faulder  v.  Silk,  3  Campb. 
126. 

So  an  inquisition  under  a  commission  from  the  Court  of 
Exchequer,  in  the  reign  of  Elizabeth,  to  inquire  whether  a 
prior  or  the  crown,  after  the  dissolution  of  the  priory,  was" 
seised  of  certain  lands,  was  held  to  be  admissible,  but  not 
conclusive  evidence  of  the  facts  stated  in  the  return.  Tooker 
v.  Duke  of  Beaufort,  1  Burr.  146.  So  the  surveys  of  the 
church  and  crown  lands  taken  by  commissioners,  under  the 
authority  of  parliament,  during  the  commonwealth,  are  ad- 
missible in  evidence ;  and  the  originals  being  destroyed  in 
the  fire  of  London,  copies  of  them  from  unsuspected  reposi- 
tories may  be  received.  Underhill  v.  Durham,  2  Gtoill.  542. 
Bullen  v.  Michel,  4  Dow,  325,  Rome  v.  Ireland,  11  East,  284. 

The  valor  benejiciontm,  or  Pope  Nicholas's  taxation,  is  a  do 
Cument  of  the  same  nature,  and  is  admissible  to  prove  the 
rate  and  value  at  which  the  persons  employed  in  that  taxation 
thought  fit,  at  that  time,  to  estimate  ecclesiastical  benefices. 
Bullen  v.  Mitchell,  2  Price,  477.  A  new  valor  beneficiorum  was 
made,  26  Hen.  VIII.,  by  virtue  of  commissions  under  the 
great  seal,  and  the  surveys  under  these  commissions  are  ad- 
missible to  prove  the  value  of  the  first  fruits  and  tenths  of 
ecclesiastical  promotions  at  that  period,  though  they  are  not 
conclusive  on  such  questions.  Per  Richards,  C.  B.  Drake  v#. 
Smyth,  b  Price,  377.    Michel  v.  Bullen,  4  Dow,  384. 
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Domesday-book,  being  a  work  compiled  by  the  authority 
of  the  government,  is  admissible  to  prove  the  tenure  of  the 
lands  then  surveyed ;  and  where  a  question  arises  whether  a 
manor  is  ancient  demesne,  the  trial  is  by  inspection  of  Domes- 
day-book. Gilb.  Ev.  76. 

An  inquisition  by  a  sheriff's  jury  to  ascertain  the  value  of 
property,  for  the  information  of  the  sheriff,  is  not  conclusive, 
or,  as  it  seems,  admissible  evidence  against  the  sheriff; 
Lvckow  v.  Earner  2  H.  Bl.  437 ;  nor  is  it  evidence  in  his 
favour ;  Glossop  v.  Pole,  3  M.  and  S.  175  ;  unless,  perhaps,  if 
the  question  were  whether  the  sheriff  has  acted  maliciously* 
Per  hi.  Ellenbarough,  id.  177. 

Effect  of  Convictions,  Sentences,  §c. 

• 

It  is  a  general  rule,  that  where  justices  of  the  peace  have 
an  authority  given  to  them  by  act  of  parliament,  and  they 
appear  to  have  acted  within  the  jurisdiction  so  given,  and  to 
have  done  all  that  they  are  required  by  the  act  to  do  in  order 
to  originate  their  jurisdiction,  a  conviction  drawn  up  in  due 
form,  and  remaining  in  force,  is  a  protection  in  any  action 
brought  against  them  for  the  act  so  done.  Per  Abtxt,  C.Jm 
Batten  v.  Carew,  3  B.  and  C.  653.  Therefore,  where  in 
trespass  against  two  magistrates  for  giving  the  plaintiff's 
landlord  possession  of  a  farm  as  a  deserted  farm,  the  defend- 
ants produced  in  evidence  a  record  of  their  proceedings, 
under  stat.  11  Geo.  J  I.  c.  19,  s.  16,  which  set  forth  all  such 
circumstances  as  were  necessary  to  give  them  jurisdiction, 
and  by  which  it  appeared,  that  they  had  pursued  the  direc- 
tions of  the  statute,  it  was  held  that  this  record  was  not 
traversable,  and  was  a  conclusive  answer  to  the  action.  Ibid. 
So  in  trespass  against  magistrates  for  taking  and  detaining  a 
vessel,  a  conviction  by  them  under  the  bum-boat  act,  is  con- 
clusive evidence  that  the  vessel  in  question  is  a  boat  within, 
the  meaning  of  the  act,  and  properly  condemned.  BHttain  v. 
Kwurd,  1  B.  and  B.  432 ;  and  see  Wickes  v.  Clutterbuck,  2 
Bingh.  486  ;  Rogers  v.  Jones,  3  B.  and  C.  409.  Fatocett  v. 
Fowtis,  7  B.  and  C.  394.  * 

Upon  the  same  principle  which  makes  a  conviction  conclu- 
sive, it  has  been  held,  that  a  certificate  from  commissioners 
under  the  act  for  settling  the  debts  of  the  army,  stating  the 
sum  due  from  the  defendant  to  the  plaintiff,  is  conclusive  in 
an  action  brought  to  recover  the  money.  Moody  v.  Thurston, 
1  Str.  481.     See  AtU  Gen.  v.  Davison,  1  M'C.  and  Y.  160. 

So  the  sentence  of  expulsion  of  a  member  of  a  college  by 
the  master  and  fellows,  is  conclusive  evidence  of  that  fact, 
and  cannot  be  impeached  in  a  court  of  law.  R.  v.  Grundon, 
Cowp.  315.  So  a  sentence  of  deprivation  by  a  visitor  of  a 
college,  is  in  the  same  manner  conclusive.  Phillips  v.  Bury, 
X  Id.  Raym.  5;  %T.R.  346,  S.  C;  see  Harg.  Law  Tracts,  46 & 
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465.  So  also  in  ejectment  against  a  schoolmaster  who  Bad 
been  removed  by  sentence  of  the  trustees  of  the  school  (such 
power  being  vested  in  them)  for  misbehaviour,  it  was  held 
that  it  was  not  necessary  for  the  lessors  of  the  plaintiff  to 
prove  the  grounds  of  the  sentence,  and  that  it  was  not  cam* 
petent  for  the  defendant  to  disprove  them.  Doe  v.  Haddon,  S 
Dougl.  310. 

Effect  of  Court  Rolls. 

Court  rolls,  whether  of  the  court  baron  or  customary  court, 
are  evidence  between  the  lord  of  the  manor  and  his  tenants 
or  copyholders,  B.N.  P.  247.  1  Phil.  Ev.  397,  and  ancient 
writings  not  properly  court  rolls,  nor  signed  by  any  of  the 
tenants,  but  found  among  the  rolls,  and  delivered  down  from 
steward  to  steward,  purporting  to  have  been  made  assault 
omnium  tenentium,  have  been  admitted  as  evidence  to  prove 
the  course  of  descent  within  a  manor.     Denn  v.  Spray,  1  7.  R. 

466.  So  an  entry  on  the  court  rolls  of  a  manor,  stating  the 
mode  of  descent  of  lands  in  the  manor,  is  evidence  of  such 
mode,  though  no  instance  of  any  person  having  taken  ac- 
cording to  it  be  proved.  Roe  v.  Parker,  5  T.  R.  26  ;  and  see 
Doe  v.  Askew,  1 0  East,  520.  So  in  an  action  by  a  copyholder 
against  the  freeholder  of  a  manor,  certain  parchment  writings 
preserved  amongst  the  muniments  of  a  manor,  dated  in  1693 
and  1717,  purporting  to  be  signed  by  certain  copyholders  of 
the  manor,  stating  an  unlimited  light  of  common  in  the  copy- 
holders, were  held  to  be  evidence  of  the  reputation  of  the 
manor  at  the  time,  as  to  a  prescriptive  right  of  common  set 
up  by  the  defendant.     Chapman  v.  CowUtn,  13  East,  10. 

Effect  of  Bishop's  Certificate. 

Tn  certain  cases  involving  matter  of  law  as  well  as  matter 
of  fact,  see  Omichund  v.  Baker,  Wilfcs,  549,  the  certificate  of 
the  bishop  is  conclusive  evidence.  Thus  where  issue  is 
joined  upon  the  record  in  certain  real  writs,  upon  the  lega- 
lity of  a  marriage,  or  its  immediate  consequence  "  general 
bastardy,"  or  in  like  manner  in  some  other  particular  in- 
stances lying  peculiarly  within  the  knowledge  of  the  spiritual 
courts,  as  profession,  deprivation,  and  some  others,  in  these 
cases  upon  the  issue  so  joined,  the  mode  of  trying  the 
question  is  by  reference  to  the  ordinary,  and  his  certificate 
when  returned,  received  and  entered  upon  the  record,  in  the 
temporal  courts,  is  a  perpetual  and  conclusive  evidence 
against  all  the  world  on  that  point.  Per  de  Grey,  C.J.,  Duch. 
of  Kingston's  case,  20  How.  St,  Tr.  339  ;  and  see  Com.  Dig.  CertU 
Jicate.  In  bastardy  the  trial  by  the  certificate  of  the  bishop 
takes  place  at  this  day  only  in  the  case  of  a  general  allege  • 
tion  of  bastardy,  and  that  only  so  long  as  the  party  is  living, 
and  not  only  living,  but  a  party  in  the  suit,  and  not  only  a 
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party  to  the  suit  but  adult;  in  matrimony,  in  the  two  cases 
only  of  dower  and  appeal.  Per  Ld.  Loughborough*  Jiderien  ▼• 
ltderum,  2  H.  BL  156. 

Effect  of  State  Documents,  &;c. 

Acts  tf  Parliament.]  The  preamble  of  a  public  act  of  par* 
foment  reciting  the  existence  of  certain  outrages,  is  evidence 
to  prove  that  fact,  because  in  judgment  of  law  every  subject 
is  privy  to  the  making  of  them.  R.  v.  Sutton,  4  M.  and  S.  532. 

Proclamations.]  The  King's  proclamation  being  an  act  of 
state,  of  which  all  ought  to  take  notice,  Per  Treby,  C.J.  Well* 
v.  Williams,  1  Ld.  Raym.  283,  is  evidence  to  prove  a  fact  re- 
cked in  it,  viz.  that  certain  outrages  had  been  committed  in 
different  parts  of  certain  counties.  R.  v.  Sutton,  4  M.  and  S» 
532. 

Journals  of  Parliament.']  The  Journal  of  the  House  of  Lords 
containing  an  address  of  the  Lords  to  the  King,  and  the  King's 
answer,  in  which  certain  differences  are  stated  to  exist  be- 
tween the  King  of  England  and  the  King  of  Spain,  is  ad- 
missible to  prove  the  fact  of  such  differences  existing.  JR.  v. 
Frsaklm,  17  How.  St.  Tr.  637.  R.  v.  Holt,  5  T.R.  445.  But 
the  resolutions  of  either  house  of  Parliament  are  not  evidence 
of  facts  therein  stated ;  thus  the  resolution  of  the  House  of 
Commons,  stating  the  existence  of  the  popish  plot,  was  held 
to  be  no  evidence  of  that  fact.  Ootes's  cose,  10  How.  St.  Tr. 
1165,  1167. 

Gazette.']  The  gazette  is  evidence  of  all  acts  of  state  there 
included  ;  as  where  it  states  that  certain  addresses  have  been 
presented  to  the  King,  it  is  evidence  to  prove  that  fact.  R.  v. 
Hott,  5  T.R.  436*  So  proclamations  there  printed,  may  be 
proved  by  production  of  the  gazette.  Ibid.  443,  Attorn.  Gen* 
v.  Theakstone,  8  Price,  89.  But  the  gazette  is  not  evidence  of 
matters  therein  contained,  which  have  no  reference  to  acts  of 
state,  as  a  grant  by  the  King  to  a  subject  of  a  tract  of  land, 
or  of  a  presentation ;  See  R.  v.  HoU,  5  T.  R.  443  ;  or  of  the 
appointment  of  an  officer  to  a  commission  in  the  army.  Kir- 
won  v.  Cockbum,  5  Esp.  233;  E.  v.  Gardner,  2  Campb.  51  S. 
It  is  usual  to  insert  advertisements  of  the  dissolution  of  part- 
nerships in  the  gazette,  but  it  seems  that  unless  the  party  to 
be  affected  by  the  notice  be  proved  to  be  in  the  habit  of 
reading  the  gazette,  it  will  not  be  evidence  of  such  notice. 
Graham  v.  Hope,  Peake,  154 ;  Godfrey  v.  Macauley,  ibid.  155 
(a) ;  but  see  S.  C.  1  Esp.  371,  differently  reported ;  and  see  New- 
son*  v.  Coles,  2  Campb.  617  ;  and  Gorham  v.  Thompson,  Peake9 
42.  Lord  Ellenborough  in  one  case  admitted  the  gazette  as 
evidence,  but  observed,  that  unless  it  were  proved  that  the 
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party  were  in  the  habit  of  reading  it,  the  evidence  would  be 
of  little  avail.  Leeson  v.  Holt,  1  Stark,  186  ;  see  also  Mutrn  v. 
Baker,  2  Stark.  255.  It  seems  not  to  be  necessary,  in  giving 
the  gazette  in  evidence,  to  prove  that  it  was  bought  of  the 
gazette  printer,  or  where  it  came  from.  Forsyth's  case,  Rust* 
mdRy.C.C.R.  277. 

A  paper  from  the  secretary  of  state's  office,  transmitted  by 
the  British  ambassador  at  a  foreign  court,  and  purporting  to 
be  a  declaration  of  war  by  the  government  of  that  country, 
against  another  foreign  state,  is  admissible  for  the  purpose  of 
Showing  the  precise  period  of  the  commencement  of  the  war* 
Theluson  v.  Costing,  4  Esp.  266.  The  articles  of  war  printed 
by  the  king's  printer,  are  evidence  of  such  articles,  R.  v. 
Withers,  cited  5  T.R.  446,  of  which  it  seems  the  court  will 
take  judicial  notice.    Bradley  v.  Arthur,  4  jB.  and  C.  304. 

Effect  of  Public  Books,  o)c. 

Public  books  and  documents  are,  in  many  instances,  evidence 
of  the  facts  there  recorded.     Thus  the  register  of  the  Navy 
Office,  with  proof  of  the  usage  to  return  all  persons  dead,  is 
evidence  to  prove  the  death  of  a  sailor.  B.  N.  P.  249.     The 
book  at  Lloyd's  stating  the  capture  of  a  ship  is  evidence  of 
such  capture ;  but  it  is  not  evidence  of  notice  of  the  loss, 
unless  to  a  person  who  is  a  subscriber  at  Lloyd's,  and  in  the 
habit  of  examining  the  books  there.  Abel  v.  Potts,  3  Esp.  242. 
The  log-book  of  a  man-of-war  is  evidence  to  prove  the  time 
of  that  vessel  sailing  as  convoy,  in  an  action  on  the  insurance 
of  another  vessel.  D' Israeli  v.  Jowett,  1  Esp.  427.     The  bank 
books  are  evidence  to  prove  a  transfer  of  stock.  Breton  v.  Cape, 
Peake,  30.     So  the  book  from  the  master's  office  in  K.  B.  to 
prove  a  person  an  attorney  of  that  court,  without  production 
of  the  roll.   R.  v.  Crossley,  2  Esp.  524.    So  the  poll  books  at 
an  election.    Mead  v.  Robinson,  Willes,  424.    So  the  books  of 
the  King's  Bench  and  Fleet  prisons,  are  admissible  to  prove 
the  dates  of  the  commitment  and  discharge  of  prisoners  ;  .R. 
v.  Aickles,  Leach,  C.  L.  436 ;  but  not  the  cause  of  commitment, 
of  which  the  commitment  itself  is  the  best  evidence.  Salte  v. 
Thomas,  3  B.  and  P.  188.     The  copy  of  an  official  paper,  con- 
taining the  number  of  passengers  on  board  a  vessel,  made  in 
pursuance  of  an  act  of  parliament  by  the  captain,  and  depo- 
sited at  the  India  House,  is  admissible  to  show  the  number  and 
description  of  the  persons  on  board  the  vessels.  Richardson  v. 
Mellish,  R.  and  M.  66.   2  Bingh.2$9,  S.C.    Excise  books, 
transcribed  from  the  master's  specimen  paper,  are  evidence 
against  him  without  calling  the  officers  who  have  transcribed 
them,  as  it  is  said  ex  necessitate  rei.   R.  v.  Grimswood,  1  Price, 
369.     Entries  in  the  books  of  the  clerk  of  the  peace,  of  de 
putations  many  years  since  granted  to  gamekeepers  by  the 
owner  of  a  manor,  are  evidence  to  show  that  the  party  there 
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mentioned  exercised  the  right  of  appointing  gamekeepers  by 
applying  to  the  clerk  of  the  peace  to  get  certificates,  without 
production  of  the  deputation  themselves.  Hunt  v.  Andrews, 
3  B.  and  A.  341;  see  Rushworth  v.  Craven,  1  M'C.  and  Y.  417. 
returns  of  sales  of  corn  under  1  and  2  Geo.  IV.  c.  87,  are  not 
conclusive  evidence  to  show  the  parties  to  whom  the  corn  was 
delivered.  Woodley  v.  Brown,  2  Bingh.  527.  An  entry  in  a 
vestry  book,  stating  that  A.  was  duly  elected  treasurer  of  the 
P*ri*h,  at  a  vestry  duly  held  in  pursuance  of  notice,  is  evi- 
dence of  such  election ;  R.  v.  Martin,  2  Campb.  100 ;  and  a 
Wardmote  book,  to  prove  the  election  of  a  constable  in  the  city 
of  London.  Underbill  v.  Witts,  3  Esp.  56.  So  in  an  action  for 
disturbing  the  plaintiff  in  the  enjoyment  of  a  pew,  claimed 
Jn  right  of  his  messuage,  an  old  entry  in  the  vestry  book 
signed  by  the  churchwardens,  stating  repairs  of  the  pew  by  a 
former  owner  of  the  messuage  (under  whom  the  plaintiff 
claims),  in  consideration  of  his  using  it,  is  evidence  to  prove 
the  plaintiff's  title,  for  it  is  made  by  the  churchwardens  on  a 
subject  within  the  scope  of  their  official  authority.  Price  v. 
■Uulswod,  2  Campb.  288.  By  stat.  17  Geo.  II.  c.38,  s.14, 
true  copies  of  all  rates  and  assessments  made  for  the  relief 
of  the  poor  are  to  be  entered  in  a  book  provided  for  that  pur-. 
P°se>  by  the  churchwardens  and  overseers  of  every  parish  ; 
snd  by  stat.  42  Geo.  III.  c.  46,  the  particulars  of  parish  in- 
dentures are  directed  to  be  entered  in  a  book,  which  book  shall 
he  deemed  sufficient  evidence  in  courts  of  law  of  the  exist ■» 
ence  and  particulars  of  such  indentures,  in  case  it  shall  be 
proved  that  the  originals  are  lost  or  destroyed.  Corporation 
hooks  are  evidence  between  members  and  the  corporation,  but 
they  are  not  evidence  in  favour  of  the  corporation  against  a 
stranger;  Mayor  of  London  v.  Mayor  of  Lynn,  1  H.  BL  214 
(*).  Marriage  v.  Lawrence,  3  JB.  and  A,  142 ;  unless  the  entry 
oe  of  a  public  nature.  Per  Abbot,  C.J.,  ibid.  R.  v.  MotherseU, 
1  Str.  93.  In  an  action  by  a  corporation  for  tolls,  entries  in. 
their  own  books  are  not  admissible  for  them.  Brett  v.  Beales* 
1  M.  and  M.  429.  Rolls  or  ancient  books,  in  the  herald'a 
office,  are  evidence  to  prove  a  pedigree,  but  an  extract  of  a 
pedigree,  proved  to  be  taken  out  of  records  is  not,  because 
such  extract  is  not  the  best  evidence,  as  a  copy  of  such  re- 
cords might  be  had.  J8.#.P.248.  King  v.  Forster,  Sir  T.Jones, 
224.  The  herald's  visitation  books  of  counties  are  also  evi- 
dence on  a  question  of  pedigree.  Pitton  v.  Waller,  1  Str.  162; 
f*  Vin.  Ab.  Ev.  (J.  b.  39.)  A  general  history  may  be  given 
in  evidence  to  prove  a  matter  relating  to  the  kingdom  in  gene- 
ral; B.N. P.  248.  Vin.Ab.  Ev.  (A.b.  46);  thus  chronicles 
have  been  admitted  to  prove,  that  at  a  certain  period  King 
Philip  had  not  assumed  the  style  given  him  in  a  deed.  Neabs 
v.  Fay,  cited  1  Sulk.  282.  So  Speed's  Chronicle  was  admitted 
as  evidence  of  the  death  of  Edward  the   Second's  queen. 
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Brounker  v.  Atkins,  Skin.  14.  But  a  general  history  is  not 
evidence  to  prove  a  particular  custom.  jB.  N.  P.  248.  Thus 
Camden's  Britannia  was  held  to  be  no  evidence  on  an  issue 
whether,  by  the  custom  of  Droitwich,  salt  pits  could  be  sunk 
in  any  part  of  the  town.  Stainer  v.  Burgesses  of  Droitwich,  1  SaOt, 
282.  By  the  same  principle  under  which  entries  in  public 
books  are  admitted  to  prove  the  facts  there  stated,  it  has  been 
held  that  the  post-office  marks,  in  town  or  country,  proved  to 
be  such,  are  evidence  that  the  letters,  on  which  they  are  im- 
pressed, were  in  the  office  to  which  those  marks  belong,  at 
the  dates  those  marks  specify.  Plumer's  case,  Buss,  and  Ry., 
C.C.R.  264;  and  see  Fletcher  v.  Braddyll,  3  Stark.  64.  Arch- 
amgeto  v.  Thompson,  2  Campb.  623.  Cotton  v.  James,  1  M.  and  Ms 
276. 

An  almanack  is  good  evidence  to  prove  that  a  particular  day 
was  Sunday.  Page  v.  Faucet,  Cro.  EUx.  227. 

Effect  of  Public  Registers. 

The  registers  of  christenings,  marriages,  and  burials,  pre- 
served in  churches,  or  copies  of  them,  are  good  evidence. 
B.N. P.  247.  "Where  it  appeared,  that  the  practice  was  to 
make  entries  in  the  general  parish  register  once  in  three 
months,  out  of  a  day-book,  in  which  the  entries  were  made 
immediately  after  the  christening  or  on  the  same  morning,  and 
in  the  day-book,  after  a  particular  entry,  the  letters  B.B. 
(signifying  base  born)  were  inserted,  which  were  omitted  in 
the  register,  it  was  held  that  evidence  of  the  day-book  could 
not  be  received,  for  that  there  could  not  be  two  parish  registers. 
May  v.  May,  2  Str.  1073.  The  register  is  no  evidence  of  the 
identity  of  the  parties.  Birt  v.  Barlow,  Dougl.  162 ;  ante,  p.  50. 
The  books  of  the  Fleet  prison  are  not,  as  it  seems,  evidence 
to  prove  a  marriage,  for  they  are  not  made  by  public  authority. 
Rejected  by  Ld.  Kenyan,  Read  v.  Passer,  Petike,  231.  1  Esp.  213* 
S.  C.  By  De  Grey,  C.J.  Howard  v.  Burtonwood,  Peaks,  235 
n).  By  Lord  Hardwicke  and  Lee,  C.  J.  ibid.  By  Le  Blame, 
.  Cooke  v.  Lloyd,  Peaks  Ev.  Appx.  78.  By  Burrough,  J.  Dos  v. 
Passingham,  MS.  Shrews.  Sum.  Ass.  1826.  Said  to  have  been  ad- 
mitted by  Heath,  J.  Doe,  dem.  Passingham  v.  Lloyd,  Shrews.  Sum, 
Ass.  1794,  Peaks,  231 ;  andsee  Doe  v.  Madox,  1  Esp.  197.  Lloyd 
v.  Passingham,  16  Ves.  49.  It  seems,  however,  that  declara- 
tions by  the  parties,  that  they  have  been  married  at  the  Fleet, 
are  evidence  of  a  marriage.  Lawrence  v.  Dixon,  Peake,  136. 
Reed  v.  Passer,  id.  231.  The  copy  of  a  register  of  a  foreign 
chapel  is  not  admissible  in  our  courts  to  prove  a  marriage 
abroad;  Leader  v.  Barry,  1  Esp.  353;  nor  of  a  dissenting 
chapel,  since  it  is  not  a  public  document.  Newham  v.  Raithby, 
1  Phillimore,  3 15.  So  a  copy  of  a  register  of  baptism  kept  in 
the  island  of  Guernsey,  is  not  admissible.  Huet  v.  Le  Mts*m 
rier,  1  Cox's  Ca.  275. 
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An  entry  is  a  register  of  baptism,  as  to  the  time  of  a  child's 
birth,  is  not  evidence  of  the  age.  Wihen  v.  Law,  3  Stark.  63, 
R.  v.  Clapham,  4  C.  and  P.  29.  Nor  is  the  register  of  the 
christening  of  a  child  in  a  particular  parish  evidence,  when  un- 
accompanied by  other  circumstances,  that  the  child  was  born 
it  mat  parish.  R.  v.  North  Petkerton,  5  B.  and  C.  508.  An 
entry,  by  a  minister,  of  a  baptism  which  took  place  before  he 
became  minister ,  and  of  which  he  received  information  from 
the  parish  clerk,  is  not  admissible,  nor  is  the  private  memo- 
randum of  the  fact  made  by  the  clerk  who  was  present  at  the 
baptism.  Doe  v.  Bray,  8  B.  and  C.  813.  It  seems  that  a  bishop's 
register  is  evidence  of  the  facts  stated  in  it.  Arnold  v.  Bp.  of 
Bath  and  Wells,  5  Bingh.  316. 

Effect  of  Awards. 

An  award  regularly  made  by  an  arbitrator  to  whom  matters 
in  difference  are  referred,  is  conclusive  in  an  action  at  law  on 
the  parties  to  the  reference,  upon  all  matters  inquired  into 
within  the  submission.  1  PhilL  Ev.  360 ;  and  see  Campbell  v. 
Twewdow,  1  Price,  81.  Dunn  v.  Murray,  9  B.  and  C.  780.  Thus 
where  in  an  action  of  ejectment  it  appeared  that  the  lessor  of 
the  plaintiff  and  the  defendant  had  before  referred  their  right 
to  the  land  to  an  arbitrator,  who  had  awarded  in  favour  of  the 
lessor,  it  was  held,  that  the  award  concluded  the  defendant 
from  disputing  the  lessor's  title.  Doe  v.  Rosser,  3  East,  11 ;  set 
Chamb.  Landl.  and  Ten.  267.  But  where  on  a  reference  by 
landlord  and  tenant,  the  arbitrator  awarded,  that  a  stack  of 
hay  left  upon  the  premises  by  the  tenant,  should  be  delivered 
up  by  him  to  the  landlord,  upon  the  tenant  being  paid  a  cer- 
tain sum,  it  was  held,  that  the  property  in  the  hay  did  not  pass 
to  the  landlord,  on  his  tender  of  the  money,  by  mere  force  of 
the  award,  against  the  consent  of  the  tenant,  who  refused  to 
accept  the  money,  or  deliver  up  the  hay.  Hunter  v.  Rice, 
15  Esit,  100.  Where  the  commissioners  under  an  inclosure 
act  were  directed  to  make  an  award  respecting  the  boundaries 
of  a  parish,  and  to  advertise  a  description  of  the  boundaries 
so  fixed,  and  the  boundaries  so  fixed  were  to  be  inserted  in 
their  award,  and  to  be  binding,  final  and  cooclnsive,  but  the 
boundaries  mentioned  in  the  award  varied  from  those  which 
had  been  advertised,  it  was  held,  that  the  commissioners  not 
having  pursued  their  authority,  their  award  was  not  binding 
as  to  the  boundaries.  JR.  v.  Washbrook,  4  B.  and  C.  732.  An 
award  made  on  a  reference  of  all  matters  in  difference  between 
the  parties,  will  not  be  a  bar  with  regard  to  any  demand  which 
was  not  in  difference  between  them  at  the  time  of  the  submis- 
sion, nor  referred  by  them  to  the  arbitrators.  Ravee  v.  Farmer, 
4T.B.  146.  Smith  v.  Johnson,  15  East,  213.  See  Tlwrpe  v. 
Cooper,  5  Bingh.  129. 

Where  no  arbitration  bonds  bad  been  entered  into,  but  the 
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arbitrators  made  an  award,  Eyre,  C.  J.,  admitted  the  award  as 
evidence  under  the  account  stated ;  Keen  v.  Batshore,  1  Esp. 
194 ;  and  in  assumpsit  on  a  policy  of  insurance,  Lord  Keny  on 
admitted  evidence  that  the  defendant  had  agreed  to  be  bound 
by  an  award  to  which  other  persons  were  parties,  and  that  the 
award  was  in  favour  of  the  plaintiff.  Kingston  v.  Phelps,  Peaks f 
227. 


As  to  the  effect  of  presumptive  evidence,  hearsay,  and  ad- 
missions, see  those  titles  respectively. 


STAMPS. 

Effect  of  want  of  stamp."]     An  instrument  requiring  a  stamp 
cannot  be  produced  in  evidence  without  being  stamped,  and 
if  parties  agree  by  parol  to  be  bound  by  the  same  terms  as 
those  contained  in  a  written  instrument,  the  latter  cannot  be 
given  in  evidence  unless  properly  stamped.     Turner  v.  Power, 
7  B.  and  C.  625.     See  Brant  v.  Brown,  3  B.  and  C.  665. 
Where  an  unstamped  instrument  in  writing  has  been  lost,  R. 
v.  Castlemorton,  3  B.  and  A.  588,  or  destroyed  even  by  the 
party  who  objects  to  the  want  of  the  stamp,  Rippener  v.  Wright, 
2  B.  and  A.  478,  parol  evidence  of  the  contents  is  inadmissible* 
But  in  some  cases,  in  which  an  instrument  has  been  lost, 
which  is  not  proved  to  have  been  properly  stamped,  that  fact 
may  be  presumed,  as  where  an  indenture  of  apprenticeship, 
executed  thirty  years  before,  was  lost,  it  was  presumed  to 
have  been  properly  stamped,  though  an  officer  from  the  stamp- 
office  proved  that  it  did  not  appear  that  any  such  indenture 
had  been  stamped.     R.  v.  hung  Buckley,  7  East,  45.     And 
where  a  party  refuses  to  produce  an  agreement  after  notice, 
it  will  be  presumed  as  against  him  to  be  properly  stamped. 
Crisp  v.  Anderson,  1  Stark.  35.    Where  the  transaction  is  ca- 
pable of  being  legally  proved  by  other  evidence  than  that  of 
the  instrument  which  ought  to  bear  a  stamp,  such  evidence 
may  be  resorted  to.    Thus,  where  a  promissory  note  appears 
to  be  improperly  stamped,  the  plaintiff  may  resort  to  the 
original  consideration.     Farr  v.  Price,  1   East,  58.  Tyte  v. 
Jones,  id.  (n.)  So,  though  an  unstamped  receipt  is  no  evidence 
of  payment,  the  fact  of  payment  may  be  proved  by  a  witness 
who  was  present.  Rambert  v.  Cohen,  4  Esp.  213.    So  where 
an  action  is  brought  upon  an  instrument  which  ought  to  be 
stamped,  and  the  form  of  the  pleading '  is  such,  that  at  the 
trial  it  was  not  necessary  to  produce  the  instrument,  a  court 
of  law  will  not  examine  whether  the  instrument  is  legally 
available  with  reference  to  the  stamp  laws.    Per  Lord  Eldon, 
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HudtUestoner.  Briscoe,  11  Ves,  596.  Thynne  v.  Prothenx,  ft  M. 
ends.  553.  Jf  a  plaintiff  succeeds  in  making  out  a  case  of 
implied  or  oral  contract,  and  it  does  not  appear  on  the  cross* 
examination  of  his  witnesses  that  there  was  any  contract  in 
writing,  the  defendant  will  not  he  allowed  to  give  an  un-» 
stamped  written  contract  in  evidence  for  the  purpose  of  non- 
suiting the  plaintiff.  Fielder  v.  Ray,  6  Bingh.  332  ;  and  set 
Seed  v.  Deere,  7  B.  and  C.  266.  R.  v.  Inhab.  of  Rawden,  8  B. 
ead  C.  708.  A  party  who  executes  the  counterpart  of  a  deed 
properly  stamped  cannot  object  to  its  admissibility  in  evi- 
dence on  the  ground  that  the  original  is  not  properly  stamped* 
Paul  y.  Meek,  2  Y.  and  J.  116.  ante  p.  2. 

Unstamped  instrument  when  evidence  for  collateral  purposes.']  lit 
many  cases  an  instrument  not  legally  stamped  is  admissible  to* 
prove  a  collateral  fact.  Thus,  in  an  action  of  debt  for  bribery 
at  an  election,  an  unstamped  promissory  note  payable  to  the 
defendant,  which  the  witness  said  he  had  given  for  the  repay- 
ffient  of  money  received  by  him  as  a  voter,  from  the  de- 
fendant, is  evidence  to  corroborate  the  testimony  of  the  wit* 
neaa.  Dover  v.  Maestaer,  5  Esp.  92.  So  to  refresh  a  witness's 
memory,  ante  y.  98.  So  an  unstamped  promissory  note  may 
be  given  in  evidence  to  establish  fraud,  by  showing  that  it 
was  written  by  the  maker  in  a  state  of  intoxication.  Gregory 
v.  Fraser,  S  Catnpb.  454.  And  the  court  may  inspect  an  un- 
stamped writing  for  the  purpose  of  ascertaining  whether  its 
contents  preclude  the  admission  of  parol  evidence,  R.  v. 
Pendleton,  15  East,  440.  Where  a  party  declared  upon  two 
written  agreements,  by  the  second  of  which  variations  were 
made  in  the  first,  and  there  were  also  counts  upon  each  sepa- 
rately, and  it  appeared  when  the  instruments  were  produced 
in  evidence  by  the  plaintiff  that  the  first  only  was  stamped, 
it  was  held  that  the  second  could  not  be  read  in  evidence  to 
Bupport  the  plaintiff's  case,  but  might  be  looked  at  by  the 
court  in  order  to  ascertain  whether  the  first  was  altered  by- 
it,  and  that  therefore  the  plaintiff  could  not  exclude  the  se- 
cond agreement,  and  proceed  upon  the  counts  setting  out  the 
first  only.  Reed  v.  Deere,  7  B.  and  C.  261.  But  where  in  an 
action  against  an  acceptor  it  appeared  that  on  the  bill  be- 
coming due  his  name  had  been  erased  and  another  bill  (un- 
stamped) drawn  on  the  back  of  the  first,  it  was  held  that  the 
unstamped  bill  could  not  be  submitted  to  the  jury  for  the 
purpose  of  drawing  the  conclusion  that  the  first  bill  had  been 
cancelled.  Sweeting  v.  Halse,  9  B.  and  C.  365 ;  and  see  Sutton 
r.  Turner,  7  B.  and  C.  416- 

Several  stamps  and  several  contracts  with  one  stamp.]  Where 
&e  subject  matter  of  the  instrument  is  joint,  though  several 
persons  are  interested  in  it,  only  one  stamp  is  requisite. ' 
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Thus,  an  assignment  of  the  prize-money  of  several  seamen  on 
board  a  privateer,  payable  out  of  one  fund,  requires  only  one 
•tamp.  Baker  v.  Jardine,  13  East,  235  (*)•  So  an  agreement 
by  several  for  a  subscription  for  one  common  fund.  Davis  v. 
Williams,  13  East,  232.  So  an  agreement  of  reference  bj  nil 
the  underwriters  on  one  policy.  Goodsen  v.  Forbes,  6  Taunt* 
171.  So  a  bond  by  several  obligors,  in  a  penalty  conditioned 
for  the  performance  of  certain  acts,  by  each  and  every  of 
them.  Botoen  v.  Ashley,  1  N.R.  274;  6  Taunt  175 ;  and  see 
Stead  v.  Licidardy  1  Bingh.  196.  Boose  v.  Jackson,  5  B.  and  B. 
185.  And  where  the  members  of  a  mutual  insurance  club  all 
executed  the  same  power  of  attorney,  severally  authorising 
the  persons  therein  named  to  sign  the  club  policies  for  them, 
it  was  held  to  require  only  one  stamp.  Allen  v.  Morrison, 
SB.  and  C. 565. 

Where  a  paper  contains  several  contracts,  and  consequently 
requires  several  stumps,  but  only  one  is  impressed  upon  it, 
that  stamp  applies  to  the  contract  on  which  it  is  impressed. 
Powell  ▼.  Edmunds,  12  East,  6.  And  where  an  instrument  con- 
tains a  contract  of  demise  general  in  its  terms  but  several  in 
its  operation  with  respect  to  the  different  tenants  who  sign, 
it  is  matter  of  evidence  to  which  contract  the  stamp  applies, 
and  the  juxta- position  of  the  stamp  is  to  be  regarded.  Dee  v. 
Day,  13  East,  241.  Where  the  several  admissions  of  five 
corporators  as  freemen  were  written  on  the  same  paper  with 
only  one  stamp,  such  stamp  was  held  to  apply  to  the  first  ad- 
mission only,  and  the  others  could  not  be  read.  R.  v.  Reeks, 
2  Ld.  Raym.  1445 ;  and  see  Perry  v.  Bouchier,  4  Campb.  80.  Wad- 
diugton  v.  Francis,  5  Esp.  182. 

Proper  denomination.'}  By  stat.  43  Geo.  III.  c.  127,  s.  6,  if 
the  stamp  is  of  a  proper  denomination  it  shall  not  be  ineffec- 
tual from  its  being  of  a  greater  value  than  the  stamp  acts  re- 
quire, and  by  stat.  55  Geo.  III.  c.  184,  s.  10,  all  instruments 
for,  or  upon  which  any  stamp  or  stamps  shall  have  been  used, 
of  an  improper  denomination,  or  rate  of  duty,  but  of  equal  or 
greater  value,  in  the  whole,  with  or  than  the  stamp  or  stamps 
which  ought  regularly  to  have  been  used  thereon,  shall  be 
deemed  valid  and  effectual  in  law,  except  in  cases  where  the 
stamp  or  stamps,  used  in  such  instruments,  shall  have  been 
specifically  appropriated  to  any  other  instrument  by  having 
its  name  on  the  face  thereof. 

If  an  instrument  bear  a  proper  stamp  when  produced  at  the 
trial  it  is  sufficient,  though  it  was  not  stamped  when  it  was 
executed,  provided  the  commissioners  of  stamps  are  not  ex- 
pressly prohibited  from  subsequently  affixing  a  stamp.  R.  v. 
Buhop  of  Chester,  1  Str.  624 ;  and  see  Rogers  v.  James,  7  Tuumt. 
147.  But  with  regard  to  an  instrument  to  which  a  stamp 
cannot  be  subsequently  affixed,  an  inquiry  as  to  the  time  when 
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the  stamp  Was  put  on  is  admissible.  Green  v.  Domes,  4  B.  <mrf 
C.  f41 ;  but  see  Wright  v.  Riley,  Peake,  173. 

Where  an  instrument  has  been  stamped  on  payment  of  a 
penalty  it  is  admissible,  though  the  receipt  has  been  erased, 
provided  it  be  proved  that  such  receipt  was  once  indorsed*  It 
is  not  necessary  to  prove  the  commissioners'  signature  to  the 
nceipU  Apotkecarios'  Company  v.  Fermhough,  2  C.and  P.  439* 

Administration,  Letters  of. 

Where  an  administrator  is  bound  to  prove  his  title  at  the 
trial,  and  produces  letters  of  administration  stamped  for  a  less 
torn  than  that  which  he  seeks  to  recover  in  the  action,  it  is 
ground  of  non-suit.  Hunt  v.  Stevens,  3  Taunt.  113.  On  pay- 
mart  of  the  fall  duty,  such  letters  may  be  restamped  with  the 
proper  stamp.  55  Geo.  III.  e.  184,  i.  41.  But  where  an  admi* 
sistrator  is  not  bound  to  prove  his  title,  as  where  he  sues  on 
promises  to  his  intestate,  and  non  assumpsit  is  pleaded,  the 
defendant  cannot  insist  on  the  plaintiff  proving  his  title,  by 
producing  the  letters  of  administration,  and  if  produced,  can- 
not object  that  they  are  not  properly  stamped.  Thywne  v. 
fntiene,  2  M.  and  S.  553. 

Agreements. 

By  55  Geo.  III.  c.  184,  Sched.  an  agreement,  or  any  minute, 
or  memorandum  of  an  agreement,  made  in  England,  under 
hand  only,  or  made  in  Scotland,  without  any  clause  of  regis- 
tration, and  not  otherwise  charged  in  that  schedule  to  that  act, 
nor  expressly  exempted  from  all  stamp  duty,  where  the  matter 
thereof  shall  be  of  the  value  of  20L  or  upwards,  whether  the 
same  shall  be  only  evidence  of  a  contract,  or  obligatory  upon 
the  parties,  from  its  being  a  written  instrument,  together  with 
every  schedule,  receipt,  or  other  matter  put  or  indorsed 
thereon,  or  annexed  thereto,  shall  bear  a  11.  stamp.  See  similar 
provisions  in  44  Geo. HI.  c.98,  48  Geo.  III.  c.149,  upon  which 
many  tf  the  cases  cited  below  arose. 

The  following  are  the  exemptions  in  the  schedule : — 

First  Exemption.  Label,  slip,  or  memorandum,  containing 
the  heads  of  insurances  to  be  made  by  the  corporations  of 
the  Royal  Exchange  Assurance,  or  London  Assurance,  or  by 
the  corporations  of  the  Royal  Exchange  Assurance  of  houses 
and  goods  from  fire,  and  London  Assurance  of  houses  and 
goods  from  fire. 

Second  Exemption.  Memorandum  or  agreement  for  granting 
a  lease  or  tack,  at  rack  rent,  of  any  messuage,  land,  or  tene- 
ment, under  the  yearly  rent  of  5/.  An  agreement  for  a  build- 
ing lease,  though  under  52.  per  annum,  is  not  within  this  ex- 
emption, the  interest  being  a  beneficial  one.  Doe  v.  Boulcat, 
2  E$p.  595. 

Third  Exemption*    Memorandum  or  agreement  for  the  hire 
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of  any  labourer,  artificer,  manufacturer,  or  menial  servant. 
The  assignment  of  an  apprentice  is  not  within  this  exemption. 
It.  v.  St.  Paul's,  Bedford,  6  T.R.  452. 

Fourth  Exemption.  Memorandum,  letter,  or  agreement  made 
for  or  relating  to  the  sale  of  any  goods,  wares,  or  merchandizes. 

Cases  within  the  Fourth  Exemption,  An  undertaking  to  gua- 
rantee the  payment  of  goods,  to  be  furnished  to  third  per* 
sons.  Warrington  v.  Furbor,  8  East,  242.  An  agreement  by 
A.  to  take  half  of  certain  goods  bought  by  B.  on  their  joint 
account,  and  to  furnish  B.  with  half  the  amount  in  time  for 
payment.  Venning  v.  LecJde,  13  East,  7.  An  agreement  td 
cancel  a  former  agreement  relative  to  the  sale  of  goods,  and 
for  the  future  sale  of  goods,  upon  different  terms.  Whitworth 
t.  Crockett,  2  Stark,  431.  An  agreement  for  the  sale  of  rape 
•oil,  not  yet  expressed  from  the  seed.  WUkt  v.  Atkinson,  6  Taunt, 
11 ;  but  see  Buxton  v.  BedaU,  3  East,  303.  An  agreement  for 
the  sale  of  chimney-pieces,  the  vendor  "to  finish  them  in  a 
tradesman-like  manner."  Hughes  v.  Breeds,  2  Cor.  and  P.  159* 
A  receipt  for  the  price  of  a  horse  containing  a  warranty  of 
.soundness.  Shrine  v,  Elmore,  2  Campb.  407.  An  agreement  for 
a  crop  growing  in  a  close,  to  be  removed  immediately,  and 
conferring  no  interest  in  the  land.  Parker  v.  Stanitand,  11  East, 
362.  Warwick  v.  Bruce,  2  M.  and  S.  205.  Evaia  v.  Roberts, 
JS  B.  and  C.  829.  An  agreement  for  the  purchase  of  timber, 
though  the  trees  are  growing.  Smith  v.  Surman,  9  B.  and  C 
561.  An  agreement  to  supply  a  house  with  water.  West 
Middlesex  W.  W,  v.  Tenverkropp,  1  M.and  M.  408.  Some  of  the 
-above  cases  were  decided  on  the  4th  sec.  of  the  statute  of 
frauds,  but  they  apply  as  authorities  on  the  stamp  act  also. 

Cases  not  within  the  Fourth  Exemption.  An  agreement  in  fieri 
for  the  making  of  goods,  and  for  work  and  labour  to  be  done, 
as  for  putting  up  certain  machines.  Buxton  v.  BedaU,  3  East, 
303 ;  but  see  Wilkes  v.  Atkinson,  6  Taunt.  11.  Hughes  v.  Breeds, 
•2  Carr.  and  P.  159,  supra ;  see  also  Waddington  v.  Bristow,  2  B. 
and  P.  455.  An  agreement  by  a  principal  to  provide  for  cer- 
tain bills  drawn  upon  his  factor,  if  certain  goods,  then  either 
in  the  factor's  possession  or  about  to  be  placed  there,  should 
remain  unsold  at  the  time  of  the  bills  falling  due ;  for  the  ex- 
emption is  confined  to  instruments  whereof  the  sale  of  goods 
is  the  primary  object.  Smith  v.  Cator,  2  B.  and  A.  778.  An 
agreement  for  the  sale  of  growing  crops,  conferring  an  interest 
.  in  the  land.  Crosby  v.  Wadsworth,  6  East,  602  (case  on  the  4th 
uc.  of  the  stat.  of  frauds).  Waddington  v.  Bristow,  2  B.  and  P. 
453.  Emmtrson  v.  Heelis,  2  Taunt.  38  (case  on  the  4th  sec.  of  the 
4tat.  of  frauds).  So  a  sale  of  growing  underwood  to  be  cut  by 
the  purchaser,  has  been  held  to  confer  an  interest  in  land 
-under  the  4th  section  of  the  statute  of  frauds.  Scorell  v.  Besall, 
1  Y.  and  J.  366.  A  contract,  under  seal,  for  the  sale  of  goods. 
Per  Bay  ley,  J.,  Clayton  v.  Burteiuhaw,  5  B.  and  C.  45. 
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fifth  Exemption.  Memorandum  or'  agreement  made  be- 
tween the  master  and  mariners  of  any  ship  or  vessel,  for 
wages  on  any  voyage  coastwise,  from  port  to  port,  in  Great 
Britain. 

Sixth  Exemption.  Letters  containing  any  agreement  (not 
before  exempted),  in  respect  of  any  merchandise,  or  evidence 
of  such  an  agreement,  which  shall  pass  by  the  post  between 
merchants  and  other  persons  carrying  on  trade  or  commerce  in 
Great  Britain,  and  residing,  and  actually  being,  at  the  time  of 
sending  such  letters,  at  the  distance  of  fifty  miles  from  each 
other. 

A  letter  by  a  son  who  managed  his  mother's  business,  to  a 
creditor  of  his  mother,  residing  above  fifty  miles  from  him, 
containing  a  promise  to  pay  the  debt  of  the  mother,  is  within 
this  exemption.  M'Kenzie  v.  Banks,  5  T.  R.  176. 

The  statute  only  requires  an  agreement  to  be  stamped  when 
the  matter  thereof  shall  be  of  the  value  of  20L  or  upwards. 
It  therefore  only  applies  when  the  value  of  the  contract  is 
measurable  ;  thus  a  contract  of  marriage  may  be  proved  by 
unstamped  letters.  Oxford  v.  Cole,  2  Sturk.  351.  And  a  me- 
morandum, by  a  wharfinger,  of  the  receipt  of  goods,  to  be 
shipped  in  a  particular  manner,  may  be  given  in  evidence  to 
show  the  terms  upon  which  they  were  received,  without  a 
stamp,  the  value  of  the  goods  being  above  20/..  but  the  wharf- 
age being  of  less  amount.  Chadwick  v.  Sills,  R.  and  M.  15. 
A  written  paper,  delivered  by  the.  auctioneer  to  the  bidder,  to 
whom  lands  were  let  by  auction,  containing  the  description 
of  the  lands,  the  term  for  which  they  were  let  to  the  bidder, 
and  the  rent  payable,  but  not  signed  by  the  auctioneer,  or  any 
of  the  parties,  was  held  not  to  require  a  stamp,  nor  to  exclude 
parol  evidence,  since  it  was  collateral  to  the  taking*,  and  was: 
no  more  than  if  the  auctioneer  had  told  the  defendant  on  what 
terms  he  was  to  hold.  Ramsbottom  v.  Tunbridge,  2  M.  and  5. 
434.  So  a  proposal  from  A.  to  B.  to  let  to  B.  a  piece  of  land, 
on  the  terms  contained  in  a  written  agreement  between  B. 
and  C,  A.  afterwards  agreeing  that  B.  should  have  the  land 
on  the  terms  proposed,  does  not  require  a  stamp.  Drant  v. 
Brown,  5D.  and  R.  582.  3  B.  and  C.  665,  S.  C.  Hawkins  v. 
Wmrre,  3  B.  and  C.  690.  So  a  mere  order  for  goods  does  not 
require  a  stamp ;  Ingram  v.  Lea,  2  Campb.  521  ;  but  a  written 
paper  signed  by  an  auctioneer,  and  delivered  to  the  bidder,  to 
whom  lands  were  let  by  auction,  containing  the  terms  of  the 
letting,  and  the  rent  payable,  must  be  stamped.  Ramsbottom  v* 
Mart  ley,  2  M.  and  5.  445. 

In  an  action  against  an  attorney,  the  plaintiff  gave  in  evi- 
dence the  following  unstamped  letter :  "I  have  this  day  re- 
ceived a  bill  of  exchange  for  50/.  (describing  it),  which  £ 
hold  as  your  attorney,  to  recover  the  value  on  from  the  respec- 
tive parties,  or  to  make  such  other  arrangement  for  your  benefit 
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as.  may  appear  to  me  in  my  professional  capacity  reasonable 
and  proper."  It  was  held  that  this-  letter  was  not. evidence  of 
a  contract,  bat  a  mere  acknowledgment  of  the  duty  which 
the  party  took  upon  himself  to  perform,  and  that  it  therefore 
required  no  stamp.  Langdon  v.  Wilson,  7  B.  and  C.  640  (*)• 
HtUUtt  v.  Hutchinson,  7  B.  and  C.  639.  1  M.  and  A.  528, S.d 

Appraisements. 

By  55  Geo.  III.  c.  184,  sch.  part  1,  appraisement  or  valua- 
tion of  any  estate  or  effects,  real  or  personal,  heritable,  or  more* 
able,  or  of  any  interest  therein,  or  of  the  annual  value  thereof, 
or  of  any  dilapidations,  or  of  any  repairs  wanted,  or  of  the 
materials  or  labour  used  or  to  be  used  in  any  buildings,  or  of 
any  artificer's  work  whatsoever,  must  be  stamped,  where  the 
amount  of  appraisement  does  not  exceed  50/.  2s.  6d.,  where  it 
exceeds  50/.  and  does  not  exceed  100/.  5s.,  lOOi.  and  not 
&00/.  10*.,  200/.  and  not  500/.  15*.,  above  500J,  U.  Where 
nothing  is  referred  but  the  mere  value  of  goods,  and  the  re- 
pairs of  a  farm,  an  appraisement  stamp  is  proper,  and  not  an 
award  stamp.  Leeds  v.  Burrows,  12  East,  1.  See  J  ebb  v.  M'Kier- 
turn,  1  M.  and  M.  340,  post.  It  seems  that  the  word*  "ap- 
praisement or  valuation  "  do  not  extend  to  such  as  are  made 
merely  for  the  private  information  of  parties,  but  to  such  only 
as  are  intended  to  be  binding  between  them.  Atkinson  v.  Fell, 
&M.  and  5.243. 

Awards. 

'  By  55  Geo.  III.  c.  184,  sch.  part  1,  an  award  must  be 
Stamped  with  a  1/.  15*.  stamp.  The  appointment  of  an  umpire 
made  in  writing,  by  two  arbitrators,  requires  no  stamp..  Rout" 
ledge  v.  Thornton,  4  Taunt.  704.  An  agreement  stamp  is  not 
necessary  to  an  arbitration  bond,  which,  besides  the  usual 
covenants,  contains  an  agreement  as  to  the  payment  of  costs* 
lie  Wansborough,  2  Chitty,  40.  A  paper  ascertaining  the  amount 
of  a  person's  account  requires  an  award  stamp.  Jebb  v.  M'Kier* 
isan,  1  M.andM.  340. 

Banker's  Drafts. 

By  55  Geo.  III.  c.  184,  sched.  part  1,  all  drafts  or  orders 
for  the  payment  of  any  sum  of  money  to  the  bearer  on  demand, 
and  drawn  upon  any  banker  or  bankers,  or  any  person  or  per- 
sons acting  as  a  banker,  who  shall  reside  or  transact  the  business 
of  a  banker,  within  ten  miles  of  the  place  where  such  drafts 
or  orders  shall  be  issued,  provided  such  place  shall  be  speci- 
fied in  such  drafts  or  orders,  and  provided  the  same  shall 

ear  date  on  or  before  the  day  on  which  the  same  shall  be 
Issued,  and  provided  the  same  do  not  direct  the  payment 
to  be  made  by  bills  or  promissory  notes,  are  exempted 
from  stamp  duty.    A  draft,  drawn  upon  "  A.  B.,  bricklayer/' 


Stamp*  127 

w  not-  within  the  exemption.  Cattleman  ▼,  Ray,  2  B.  ami' P. 
383.  A  post-dated  draft,  though  not  intended  to  be  used  tilt* 
the  day,  must  be  stamped.  Allen  v.  Keeves,  1  East,  435.  Pay* 
Bents  made  by  a  banker,  under  a  post-dated  draft,  drawn  by 
a  customer  who  has  no  funds  in  his  bands,  may  be  recovered 
from  the  holder  of  the  draft,  to  whom  they  have  been  made, 
and  who  was  acquainted  with  the  fact  that  the  draft  was  post* 
dated,  of  which  the  banker  was  ignorant.  Martin  v.  Morgan, 
Gvto,  128,  3  B.  Moore,  635,  S.C;  and  see  Waten  v.  Brogden, 
1Y.  and  J.  457. 

Bills  of  Exchange. 

By  55  Geo.  Ill,  c.  184,  the  following  stamps  are  imposed 
en  bills  of  exchange : — 

Island  Bixl  of  exchange,  draft,  or  order,  to  the  bearer,  or  to 
order,  either  on  demand  or  otherwise,  of  any  sum  of  money. 

Not  exceed-  If  exceeding1 
ing  2months  two  months 
after  date,  or  after  date,  or 
60  days  after  6t>  days  afta* 
sight.'  _  sight 
£.  s.  d.  £.  *.  d. 

Amusing  to      2  0  0  and  not  exceeding  5  5  0 

Exceeding....    650 20  0  0 

2*>  0  0 30  0  0 

30  0  0 50  0  0 

50  0  0 1GOO0 

100  0  0 200  0  0 

20000...... 30000 

:    .    .    .    .       300  0  0 500  0  0 

500  0  0 KHNl  0  0 

160000 200000 

2000  0  0 3000.0  0 

900000 1 

Inland  bills,  drafts,  or  orders  for  the  payment  of  any  sum  of 
money,  though  not  made  payable  to  the  bearer  or  to  order,  if 
the  same  shall  be  delivered  to  the  payee,  or  some  person  one 
his  behalf,  have  the  same  duty  as  on  a  bill  of  exchange,  for  the 
like  sum  payable  to  bearer  or  order. 

Inland  bills,  drafts,  or  orders,  for  the  payment  of  any  sun* 
of  money  weekly,  monthly,  or  at  any  other  stated  periods,  if 
made  payable  to  the  bearer  or  to  order,  or  if  delivered  to  the, 
payee  or  some  person  on  his  behalf,  where  the  total  amountof 
the  money  thereby  made  payable  shall  be  specified  therein,  or 
can  be  ascertained  therefrom,  bear  the  same  duty  as  on  a.  bill 
payable  to  bearer  or  order,  on  demand,  for  a  sum  equal  to  such 
total  amount.  And  where  the  total  amount  of  the  money: 
therebymade  payable  shall  be  indefinite,  the  same  duty  as  on* 
a  bill,  on  demand,  for  the  sum  therein  expressed  only.  ' 

Where  the  total  amount  of  the  money  thereby  made  pay- 
able shall  be  indefinite,  the  same  duty  as  on  a  bill,  on  demand* 
for  the  sum  therein  expressed  only. 

'"    o2 


£.  e.  d. 

£.  t.  d. 

0    10 

•  • 

0    19 

0    1  6 

•  • 

0    20 

0    2  0 

•  « 

0    2  6 

0    2  6 

•  • 

0    36 

0    36 

•  • 

0    4  6 

0    46 

•  • 

0    6  0 

0    5  0 

•  • 

0    6Q 

0    60 

•  • 

0    86 

0    86 

•  • 

0  12  0 

0  12  6 

•  • 

0  15  0 

0  15  0 

•  • 

150 

15  0 

•  « 

1  10  0 
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And  the  following  instruments  shall  be  deemed  and  taken  to  be 
inland  bills,  drafts,  or  orders,  for  the  payment  of  money  within 
the  intent  and  meaning  of  this  schedule ;  viz. 

All  drafts  or  orders  for  the  payment  of  any  snm  of  money  by 
a  bill  or  promissory  note,  or  for  the  delivery  of  any  such  bill 
or  note  in  payment  or  satisfaction  of  any  sum  of  money,  where, 
such  drafts  or  orders  shall  require  the  payment  or  delivery  to 
be  made  to  the  bearer,  or  to  order,  or  shall  be  delivered  to  the 
payee,  or  some  person  on  his  or  her  behalf. 

All  receipts  given  by  any  banker  or  bankers,  or  other  per- 
son or  persons,  for  money  received,  which  shall  entitle  the  per- 
son or  persons  paying  the  money,  or  the  bearer  of  such  re- 
ceipts, to  receive  the  like  sum  from  any  third  person  or 
persons. 

And  all  bills!  drafts,  or  orders,  for  the  payment  of  any  sum 
of  money  out  of  any  particular  fund  which  may  or  may  not  be 
available,  or  upon  any  condition  or  contingency  whicn  may  or 
may  not  be  performed  or  happen,  if  the  same  shall  be  made 
payable  to  the  bearer  or  to  order,  or  if  the  same  shall  be  deli- 
vered to  the  payee,  or  some  person  on  his  or  her  behalf. 

It  was  the  object  of  the  legislature,  in  framing  this  last  pro- 
vision, to  treat  as  promissory  notes  and  bills  of  exchange,  and 
to  subject  to  stamp  duty,  such  instruments  as,  being  payable 
on  a  contingency,  or  out  of  a  particular  fund,  could  not,  in  strict- 
ness, fall  under  that  denomination.  Per  Lord  Ellenborough,  Fir- 
bank  v.Bell,  1  B.  and  A.  36  ;  and  $ee  Jones  v.  Simpson,  2  B.  and 
C,  321.     In  order  to  prove  the  payment  of  money  pursuant  td 
order,  the  following  letter  was  given  in  evidence  :  "  Messrs. 
B.and  H.,  when  the  mahogany,  per  Regent,  is  sold,  you  will 
please  pay  over  to  Messrs.  P.  H.  and  W.  1500/.,  in  such  bills' 
as  you  receive  from  the  said  sale.     S.  Mann."     Messrs.  P.H. 
and  W.  inclosed  this  letter  in  another,  addressed  by  them  to 
B.  andH. ;  and  B.  and  H.,  in  reply,  wrote  promising  to  pay 
overthe  money.  The  letter  from  P.  H.  and  W.  was  stamped  with 
an  agreement  stamp ;  but  it  was  objected  that  the  letter  from 
Mann  was  an  order  for  payment  of  money  out  of  a  fund  which 
may  or  may  not  be  available,  and  that  it  ought  to  have  been 
stamped  accordingly,  and  of  this  opinion  was  the  court.  JFtr- 
bank  v.  Bell,  1 B.  and  A.  36.    F.  and  Co.  wrote  to  S.  and  Co. 
the  following  letter :  "  We  request  you  will  pay  to  Messrs. 
H.  and  Son,  or  their  order,  out  of  the  first  proceeds  that  be- 
come due  of  our  stock  of  gunpowder  now  in  your  charge,  6002.; 
and  charge  the  same  to  our  account."     S.  and  Co.,  in  answer, 
stated  that  they  had  no  objection  to  pay  as  directed,  provided 
they  were  in  funds  for  that  purpose,  and  subject  to  the  pay- 
ment of  their  advances ;  and  other  letters  passed  on  the  sub- 
ject.   The  two  first  letters  were  stamped  with  an  agreement 
stamp,  on  payment  of  a  penalty.    It  was  held  that  this  case 
fell  within  the  authority  of  Firbank  v.  Bell ;  and  that  the  first 
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letter  was  not  admissible,  not  having  been  stamped  at  the  time 
when  it  was  written.  Butts  v.  Swan,  2  B.  and  B.  78,  4  B.  Moon, 
484,  5.  C.  But  in  order  to  come  within  this  clause,  the  in- 
strument should  be  for  the  payment  of  a  specified  sum ;  and 
therefore,  where  A.,  having  consigned  goods  to  B.,  sent  him 
the  following  order, — "  Pay  to  A.  B.  the  proceeds  of  a  shipment 
of  twelve  bales  of  goods,  value  about  2000/.,  consigned  by  me 
to  you;"  and  B.,  by  writing,  consented  to  pay  over  the  full 
amount  of  the  net  proceeds  of  the  goods,  it  was  held  that  nei- 
ther of  these  instruments  came  within  the  above  clause.  Jones 
Y.Simpson,  2  B.andC.  318;  and  see  Rose.  Dig.  Bills  of  Ex- 
***g;  p.  31. 

Foreign  bills.']  A  Foreign  Bill  of  exchange  ^a  bill  of  ex- 
change drawn  in,  but  payable  out  of  Great  Britain,)  if  drawn 
singly,  and  not  in  a  set,  the  same  duty  as  on  an  inland  bill,  of 
the  same  amount  and  tenor. 

Foreign  Bills  of  exchange,  drawn  in  sets,  according  to  the  custom  of 
merchants,  for  every  bill  of  each  set. 

£.  £.         J.  dm 

"Where  the  sum  made  payable  1 1Q0  ^  g 

thereby  shall  not  exceed  ./  * * 

And  where  it  shall  exceed . .     100  and  not  exceed  200  ..3  0 

200 500  • .  4  a 

.     .      500 1000..  5  0 

.    .    .     .     , 1000 2000  ..7  6 

2000 3000  ..10  0 

And  where  it  shall  exceed    3000  ..15  0 

A  bill  drawn  in  Ireland,  with  blanks  for  the  sum,  the  date, 
and  the  drawee's  name,  and  transmitted  to  England,  in  order  to 
hare  the  blanks  filled  up,  does  not  require  an  English  stamp. 
Snaiih  v.  Mingay,  1  M.  and  S.  87.  CrvXchley  v.  Mann,  5  Taunt* 
529.  So  a  bill  sketched  out  and  accepted  here,  and  transmit- 
ted to  a  person  abroad  for  his  signature  as  drawer,  is  a  foreign 
bill,  and  does  not  require  an  English  stamp.  Boehm  v.  Camp- 
bell, Gow,  56. 

A  bill  payable  to  the  drawer's  order,  and  taken  up  by  him, 
may  be  re-issued  without  a  fresh  stamp ;  Callow  v.  Lawrencet 
SM.andS.  97,  Hubbard  Y.Jackson,  4Bingh.S90;  but  a  bill 
payable  to  the  order  of  a  third  person,  and  paid  by  the  drawer, 
cannot  be  re-issued  by  him,  for  it  would  wrongfully  charge  the 
payee.  Beck  v.  Robley,  1  H.  Bl.  89  (n). 

What  alteration  of  a  bill  requires  a  new  stamp.']  If  a  bill  or 
note  is  altered  in  a  material  part,  though  by  the  consent  of  all 
parties,  and  though  the  alteration  be  made  by  a  stranger,  Mat" 
ter  v.  Miller,  2  H.  Bl.  141,  after  it  has  once  issued,  it  requires 
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«  new  stamp ;  BayL  m  bills,  89,  4th  ed. ;  and  such  alteration 
a*t  only  makes  a  new  stamp  necessary,  but  vacates  the  bill 
(independently  of  the  stamp  laws),  except  as  between- the  par* 
ties  consenting  to  such  alteration.  Ibid.;  see DownesY.  Richard- 
•am,  5  B.  and  A.  680. 

An  alteration  in  the  date  of  a  bill,  payable  after  date,  Wat* 
40R  v.  Hastings,  4  Campb.  223,  Outhwaite  v.  Luntley,  4  Campb. 
!179,  or  inserting  words,  rendering  a  bill  or  note  negotiable, 
•which  was  not  so  originally,  Kershaw  v.  Cox,  3  Esp.  246,  Kniil 
•*r.  Williams,  10  East,  437,  or  the  consideration  of  the  value  re* 
eeived,  Knill  v.  Williams,  10  Earf,  431,  is  a  material  altera- 
tion.    So  where  the  drawer,  without  the  consent  of  the  ac» 
ceptor,  added  the  words  "  payable  at  Mr.  B.'s,  Chiswell  Street," 
•to  the  acceptance,  this  alteration  was  held  to  be  material, 
Courie  r.  Halsall,  4  B.  and  A.  197,  decided  after  Race  v.  Young* 
"2  B.  and  B.  165 ;  and  a  similar  alteration  has  been  held  to  be 
material,  since  stat.  1  and  2  Geo.  IV.  c.  78,  for  the  right  of  an 
indorsee  to  sue  his  indorser,  would,  according  to  the  altered 
bill,  be  complete,  upon  default  made  at  the  bankers,  and  notice 
thereof;  whereas,  in  truth,  the  acceptor  not  having  in  reality 
undertaken  to    pay  there,  would  have   committed   no   de- 
fault by  such  non-payment.  Macintosh  v.  Haydtm,  R.  and  M. 
362.  See  1  Campb.'  82  (h).     If  the  alteration  was  merely  the 
correction  of  a  mistake,  and  in  furtherance  of  the  original  in* 
«teat  of  the  parties,  as  inserting  the  words 'J  or  order"  in  a  bill 
i  intended  to  be-  negotiable,  it  will  .not  require  a  new  stamps  Car 
v.  Kershaw,  3  Esp.  246,  so  a  mistake  in. the  date  may  be  cot* 
rected.  Bruttv.  Pieard,  R.  and  M.  37.  See  Bay  ley  on  bills,  9% 
<4tthed. 

What  is  such  an  issuing  of  a  bill  a$  to  render  an  alteration fatal^ 
A  bill  is  prima  facie  considered  as  issued  as  soon  as  it  is  passed 
away  by  the  drawer,  or  accepted  by  the  drawee,  and  not  be- 
fore. Bayley  on  bills,  93,  4th  ed.  An  exchange  of  acceptances 
is  an  issuing ;  Cardwell  v.  Martin,  9  East,  190 ;  but  a  bill  is  not 
issued  so  as  to  make  an  alteration  fatal,  until  it  is  in  the  hands 
of  a  person  entitled  to  make  a  claim  thereon.  Dowries  v. 
Richardson,  5  B.  and  A.  674.  A  bill  altered  before  negotiation, 
"without  the  consent  of  the  acceptor,  may  be  enforced  against 
him,  if  he  assent  to  the  alteration.  Ibid.  Kennerly  v.  Nashf 
1  Stark.  452  ;  and  see  Jacobs  v.  Hart,  2  Stark.  45,  Stevens  v. 
Lloyd,  1  M.  and  M.  292. 

The  onus  of  proving  the  alteration  made  before  negotiation 
lies  upon  the  plaintiff.  Johnson  v.  Duke  of  Marlborough,  2  Stark* 
313. 

An  objection  to  a  bill  or  note,  for  want  of  a  proper  stamp, 
'  most  be  taken  before  it  is  read.    2  Stark.  Ev.  293. 
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Bills  of  Sale  of  Ships. 

By  6  Geo.  IV.  c.  41,  s.  1,  bills  of  sale,  assignments,  and 
mortgages  of  ships,  are  exempted  from  stamp  duty. 

Bills  of  Lading. 

Bills  of  lading  for  goods,  merchandise,  or  effects  to  be  ex* 
ported,  48  Geo.  III.  c.  149,  sch.  part  1 ,  or  to  be  carried  coast* 
wise,  56  Geo~  III.  c.  184,  sch.  part  1,  require  a  3s.  stamp* 

Bonds. 

A  bond  conditioned  for  the  payment  by  quarterly  payments 
of  an  annual  rent  is  within  48  Geo.  III.  c.  149,  sched.  (similar 
provision  55  Geo.  III.  c.  184),  which  imposes  a  duty  on  bonds 
given  as  a  security  for  the  payment  of  any  definite  and  certain, 
sum  of  money,  and  must  be  stamped  accordingly.  Attree  v. 
Anscomb,  2  M.  and  S.  88.  The  clause  in  48  Geo.  III.  c.  149 
(similar  provision  55  Geo.  III.  c.  184),  imposing  a  stamp  upon 
bonds  given  as  a  security  for  the  repayment  of  any  sum  or 
sums  of  money  to  be  thereafter  lent,  advanced,  or  paid,  or 
Which  may  become  due  upon  an  account  current,  is  to  be  con* 
strned  as  applying  to  the  condition  of  the  bond  without  regard 
to  the  amount  of  the  penalty,  which  is  not  to  be  considered 
as  limiting  the  extent  of  the  security  where  such  bond  is 
given  to  secure  the  payment  of  a  final  balance  or  account 
stated.  Scott  r.  AUsopp,  2  Price,  20.  See  Williams  v.  Rawlinson* 
3  Bingk.  71.  As  to  a  bond  to  secure  damages  and  costs.  See 
Lopez  v.  De  Tastet,  8  Taunt.  712. 

Cognovit. 

A  cognovit  requires  no  stamp,  for  it  is  a  mere  acknowledg- 
ment of  an  account,  unless  matter  of  agreement  be  contained 
in  it.  Ames  v.  Hill,  2  JB.  and  P.  150.  Reardon  v.  Stvabey,  4  East, 
1*8. 

Deeds. 

A  deed  indorsed  on  another  deed,  as  a  farther  security  for 
advances  to  be  made  under  the  latter  deed,  was  held  exempted,; 
by  48  Geo.  III.  c.  149,  from  the  ad  valorem  duty,  the  latter 
deed  being  stamped  with  an  ad  valorem  stamp.  Robinson  v.  Mae-, 
dtmnsll,  5  M.  and  S.  228.  A  conveyance  by  debtors  to  trustees. 
in  trust  to  sell,  and  with  the  proceeds  to  discharge,  first, 
debts  due  to  title  trustees,  and  then  debts  due  to  other  credi- 
tors, with  a  resulting  trust  for  the  original  debtors,  does  not 
require  an  ad  valorem  stamp,  as  upon  a  sale  or  mortgage  under 
55  Geo.  III.  c.  184.  Coatet  v.  Perry,  3  B.  and  B.  48. 
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Foreign  Instruments. 

If  a  stamp  is  necessary  to  render  an  instrument  valid  in  a 
foreign  country,  it  cannot  be  received  in  evidence  without 
that  stamp  here.  Per  Lord  Ellenlurongh,  Clegg  v.  Levyy  3  CampS. 
167.  Alves  v.  Hodgson,  7  T.R.  241.  A  deed  made  in  England 
to  be  carried  into  effect  abroad  must  be  stamped ;  Stonelake  v. 
Babb,  5  Burr.  2673;  but  a  contract  made  at  sea  requires  no 
«tamp.  Ximenes  v.  Jacques,  1  Esp.  311.  As  to  the  stamp  of  a 
bill  of  exchange  drawn  in  Ireland,  but  filled  up  here,  vide 
ante,  p.  125. 

Where  in  an  action  on  a  bill  dated  Paris,  the  defence  was 
that  it  was  drawn  in  London,  and  so  void  for  want  of  a  stamp,  and 
it  was  proved  that  the  drawer  was  in  London  on  the  3d  March 
(the  bill  being  dated  the  1st),  Lord  Ellenborough  said,  "It 
is  not  probable  that  this  bill  was  drawn  in  Paris  1st  March, 
but  if  it  were  proved  ever  so  distinctly  that  it  was  not  drawn 
in  Paris  1st  March,  it  would  not  follow  that  it  was  not  drawn 
there  at  some  other  time,  or  that  it  was  drawn  in  England. 
Drawing  here  with  a  foreign  date,  to  evade  the  stamp  duties, 
is  a  very  serious  offence,  and  the  fact  must  be  made  out  by 
distinct  evidence."  Abraham  v.  Dubois,  Bay  ley,  67,  4  Campb. 
269.  Bire  v.  Moreau,  2  C.  and  P.  376. 

Policies  of  Insurance. 

By  35  Geo.  III.  c.  63,  s.  13,  "  nothing  in  that  act  shall  be 
construed  to  extend  to  prohibit  the  making  of  any  alteration 
which  may  lawfully  be  made  in  the  terms  or  conditions  of  any 
policy  of  insurance  duly  stamped,  after  the  same  shall  have 
been  underwritten  ;  or  to  require  any  additional  stamp  duty 
by  reason  of  such  alteration,  so  that  such  alteration  be  made 
before  notice  of  the  determination  of  the  risk  originally  in- 
sured, and  the  premium  or  consideration  originally  paid  or 
contracted  for,  exceed  the  rate  of  10s.  per  cent,  on  the  sum 
insured ;  and  so  that  the  tiling  insured  shall  remain  the  pro- 
perty of  the  same  person  or  persons ;  and  so  that  such  altera- 
tion shall  not  prolong  the  term  insured  beyond  the  period 
allowed  by  this  act,  and  so  that  no  additional  or  further  sum 
shall  be  insured  by  reason  or  means  of  such  alteration.'1    A 
mere  extension  of  the  time  of  sailing  is  within  the  above 
clause,  and  the  new  alteration  requires  no  new  stamp.  Ken- 
sington v.  Inglis,  8  East,  9.73.  See  Brochlebank  v.  Sugrue,  1  Barn, 
and  AdoL  81.     So  a  memorandum  waiving  the  warranty  of 
sea -worthiness.  Weir  v.  Aberdeen,  2  B.  and  A.  325.     But  where 
a   policy  on   "a  ship  and  outfit"   was  altered,  by  inserting 
"ship  and  goods,"    it  was  held  to  require  a  new  stamp; 
Hill  v.  Patten,  8  East,  373  ;  and  to  be  void  against  the  under- 
wri  ters,  though  they  had  assented  to  the  alteration.  Ibid. 
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Promissory  Notes. 

By  55  Geo.  III.  c.  184,  sched.  part  1,  a  promissory  note,  for 
the  payment,  to  the  bearer  en  demand,  of  any  sum  of  money,  is 
subject  to  the  following  duties : 

of  «.  £*•£*-    <*• 

Not  exceeding    1     1    0  0  0  0    5 

Exceeding.  „•     1  1  and  not  exceeding     2  2  0  0  10 

2     2 5  5  0  13 

5    5   10  0  0  19 

10    0   20  0  0  2     0 

20    0    30  0  0  3     0 

30    0   50  0  0  5     0 

50    0    100  0  0  8     6 

which  said  notes  may  be  re-issued  after  payment  thereof,  as 
often  as  shall  be  thought  fit* 

Promissory  note  for  the  payment,  in  any  other  manner  than 
to  the  bearer  on  demand,  but  not  exceeding  two  months  after 
date,  or  sixty  days  after  sight,  of  any  sum  of  money : 

£   »'•  £  *•     £  «•  <*• 

Amounting  to      2  0  and  not  exceeding      5  5  0  10 

Exceeding  ••      5  5   20  0  0  1    6 

20  0    30  0  0  2    0 

30  0    50  0  0  2     6 

50  0    100  0  0  3     6 

These  notes  are  not  to  be  re -issued  after  being  once  paid. 

Promissory  note  for  the  payment  either  to  the  bearer  on 
demand,  or  in  any  other  manner  than  to  the  bearer  on  demand, 
but  not  exceeding  two  months  after  date,  or  sixty  days  after 
sight,  of  any  sum  of  money : 

£  £  £  s.  d. 

Exceeding        100  and  not  exceeding  200  0    4  6 

200    300  0    5  0 

300   500  0    6  0 

500   * ...»  1000  0    8  6 

1000 ,  2000  0  12  6 

2000    ■-  3000  0  15  0 

3000 ...»  15  0 

The  notes  are  not  to  be  re-issued  after  being  once  paid. 

Promissory  note  for  the  payment  to  the  bearer  or  otherwise, 
tt  any  time  exceeding  two  months  after  date,  or  sixty  days 
after  sight,  of  any  sum  of  money : 

£  s.  £  $.  £  s.  d. 

Amounting  to-        2  0  and  not  exceeding  5  5  0  16 

Exceeding,. ,.     5  5   «»  2a  0  0  20 

g5 
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£  *.  £  *•     £  «•  <*• 

Amounting  to       20  0  and  not  exceeding      30  0  0    2  6 

30  0   50  0  0    3  6 

50  0 100  0  0    46 

100  0    200  0  0     50 

200  0    300  0  0     60 

300  0    500  0  0    86 

500  0    1000  0  0  12  6 

1000  0    2000  0  0  15  0 

2000  0    3000  0  15  0 

3000  0    110  0 

These  notes  are  not  to  be  re-issued  after  being  once  paid. 
A  promissory  note  for  40/.  payable  to  A.  B.,  or  bearer,  is  in 
'law  payable  on  demand,  and  requires  a  5s.  stamp*  Whitlock  v. 
Underwood,  2  jB.  and  C.  167. 

Receipts. 

A  receipt  or  discbarge  given  for  or  upon  the  payment  of 
money  requires  the  following  stamps  by  55  Geo.  III.  c.  184, 
sched.  part  Ik 

£  £     £  «•  * 

Amounting  to.  •        2  and  not  amounting  to       5  0    0    2 

5 10  0    0    3 

10 20  0    0    6 

20 50  0     10 

50 100  0    16 

100 200  0    2    6 

200 300  0    4    0 

300, 500  0    5    0 

500 1000  0    7    6 

1000  or  upwards    ............  0  10    0 

When  in  full  of  all  demands 0  10    0 

An  acknowledgment  of  having  received  acceptances,  with 
an  undertaking  to  provide  for  them,  has  been  held  to  require  a 
receipt  Stamp.  Scholey  v.  Walsby,  Peake,  24.  So  a  bill  of  par- 
cels subscribed  "  settled  by  two  bills,  one  at  nine,  the  other 
at  twelve  months,"  was  held  by  Lord  EHenborough  to  be  an 
acquittance  which  could  sot  be  evidence  unless  stamped. 
Smith  v.  Kelly,  Peake,  25  («),  4  Esp.  249,  S.  C.  So  the  word 
** settled"  under  a  bill.  Spawforth  v.  Alexander,  2  Etp.  621* 
An  account  containing  acknowledgments  of  sums  received, 
made  at  successive  times  upon  the  payment  of  the  money, 
requires  a  stamp ;  it  differs  from  an  account  current  where 
the  sums  stated  to  be  received  are  not  written  in  the  account, 
at  and  upon  the  receipt  of  the  money,  but  long  after,  and  only 
amoant  to  admissions  of  money  received  at  an  antecedent 
time.   WrigkPY.  Shawerou,  2  B.  and  A,  501  («).  See  Jacob** 


• 


t 


Course  qf  Evidence,  131 

Lmdmy,  1  East,  460.  Hawkins  v.  HWt,  S  B.  and  C.  696.  A 
mere  acknowledgment,  not  of  tlie  payment  of  money,  but  of 
a  sum  due  and  owing,  (as  an  1. 0.  U.)  requires  no  stamp. 
Fuher  y.  Leslie,  1  Esn.  426.  Israel  v.  Israel,  1  Campb.  499. 
ChUders  v.  Bulnois,  Dow.  and  By.  N.  P.  C.  8  ;  but  see  Guy  v« 
Harris,  Chitty  on  Bills,  428,  5th  ed.  contra.  See  also  Green  t. 
Davits,  4  B.  and  C.  235.  So  an  instrument  in  these  terms* 
'<  Mr.  T.  has  left  in  my  hands  200/. ; "  Tomkins  v.  A$hby, 
6  B.  and  C.  541 ;  or  in  these,  "  I  have  in  my  hands  3  bills 
which  amount  to  1201.  10s.  6d.  which  I  have  to  get  dis- 
counted, or  return  on  demand."  Mullett  v.  Huchison,  7  B.  and 
C.  639.  1  M.  and  R.  522,  S.  C.  So  the  acknowledgment  of 
the  correctness  of  an  account  containing  a  statement  of  sums 
advanced,  and  disbursements  made,  has  been  held  to  requite 
no  stamp.  Wellard  v.  Mass.  1  Bingh.  134.  A  receipt  is  not 
inadmissible  as  such,  because  it  notices  the  terms  and  consi- 
deration upon  which  the  money  was  paid.  Watkins  v.  Hetolitt, 
1  B.  and  B.  1.  So  although  it  contain  subsequent  matter  of 
agreement,  and  has  no  agreement  stamp;  Grey  v.  Smith, 
1  Campb.  387  ;  unless  the  agreement  control  or  qualify  what 
goes  before,  when  the  paper  will  be  inadmissible  without  an 
agreement  stamp.  Ibid.  See  Carder  v.  Drakef'ord,  3  Taunt.  382* 
Clayton  v.  Burtenshaw,  5  B.  and  C.  85.  Where  the  indorse- 
ments of  receipts  on  a  bond  have  left  no  blank  space  for  re- 
ceipts of  subsequent  payments  to  be  written  on  the  bond,  such 
receipts  written  on  an  unstamped  piece  of  paper  annexed  to 
the  bond  are  within  the  exemption  of  55  Geo.  III.  c.  184, 
ached,  p.  1,  and  admissible.  Orme  v.  Young,  4  Campb.  336. 
An  unstamped  receipt  may  be  used  by  a  witness  to  refresh 
his  memory.  Bambert  v.  Cohen,  4  Esp.  213.  Maugham  v.  Hub* 
bard,  8  B.  and  C.  14. 


COURSE  OF  EVIDENCE. 

Before  the  jury  are  sworn,  the  counsel  for  the  plaintiff 
has  a  right,  on  the  cause  being  called  on,  to  have  a  witness 
called  on  his  subpoena.  Hopper  v.  Smith,  1  M.  and  M .  115. 

When  the  jury  are  sworn,  the  junior  counsel  for  the  plain- 
tiff opens  the  pleadings,  after  which,  if  the  proof  of  the  issue 
rest  on  the  plaintiff,  as  where  the  general  issue  is  pleaded, 
the  senior,  or  leading  counsel,  states  the  case  to  the  jury,  and 
after  calling  and  examining  witnesses  in  support  of  it,  the 
counsel  for  the  defendant  are  heard,  and  if  they  call  any  wit- 
nesses, the  plaintiff's  counsel  have  the  general  reply.  Tidd, 
908.  The  production  by  the  defendant  of  a  rule  to  pay  money 
into  court,  is  not,  according  to  the  practice  of  the  Common 
Pleas,  such  evidence  as  to  give  the  plaintiff's  counsel  the 
right  to  reply.  2  Taunt.  267.  Where  there  are  several  issues* 
some  of  which  are  incumbent  on  the  plaintiff,  and  others  en 
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the  defendant,  it  is  usual  for  the  plaintiff  to  begin,  and  to 
pToye  those  which  are  essential  to  his  case ;  Jackson  v.  Hesketh, 
2  Stark,  521 ;  the  defendant  then  does  the  same,  and  after- 
wards the  plaintiff  is  entitled  to  go  into  evidence  to  contro- 
vert the  defendant's  affirmative  proofs.  The  defendant's 
counsel  is  entitled  to  a  reply  upon  such  evidence,  in  support 
of  his  own  affirmative,  and  the  plaintiff's  counsel  to  a  general 
reply.  1  Stark.  Ev.  342.  Where  a  party  tenders  evidence 
primd  facie  admissible,  the  other  party  will  not  be  allowed  to 
interpose  with  evidence  for  the  purpose  of  excluding  it ;  bat 
it  should  be  received,  and  expunged  if  afterwards  shown  not 
to  be  properly  receivable.  Jones  v.  Fort,  1  M.  and  M.  196. 

It  was  laid  down  as  a  general  rule  by  Lord  Ellenboroagh, 
that  when  by  pleading,  or  by  means  of  notice,  the  defence  is 
known,  the  counsel  for  the  plaintiff  is  bound  to  open  the 
whole  case  in  chief,  and  cannot  proceed  in  parts,  unless  some 
specific  fact  be  adduced  by  the  defendant,  to  which  the  plain- 
tiff can  give  an  answer,  but  that  he  cannot  go  into  general 
evidence  in  reply.  Rees  v.  Smith,  2  Stark.  31.  But  the  prac- 
tice is  now  altered,  and  the  plaintiff's  counsel  is  at  liberty, 
either  at  once  to  enter  into  the  whole  of  his  case,  or  to  make 
out  a  primd  facie  case  only,  and  to  reserve  his  answer  to  the 
defendant's  case  for  the  reply,  but  he  cannot  answer  part  of 
the  defendant's  case  in  his  opening  and  part  in  the  reply, 
Browne  v.  Murray,  R.  and  M.  254.  Sylvester  v.  Hall,  Id,  255 
(n).  1  Stark.  Ev.  383. 

Where  the  general  issue  is  not  pleaded,  but  issue  is  joined 
on  a  collateral  fact,  as  the  execution  of  a  release  in  assumpsit, 
or  debt,  or  a  right  of  way  in  trespass,  the  proof  of  which  rests 
on  the  defendant,  his  counsel  begin,  after  the  pleadings  are 
opened,  and  have  the  general  reply.  Tidd,  908.  The  onus  of 
proving  damages  does  not  give  the  plaintiff's  counsel  a  right 
to  begin.  Bedell  v.  Russell,  R.  and  M.  293  ;  but  see  Lacon  v. 
Higgins,  3  Stark.  178,  pott.  Roby  v.  Howard,  2  Stark.  556.  And 
in  trespass,  where  the  general  issue  is  pleaded  as  to  the 
coming  with  force  and  arms,  and  whatever  else  is  against  the 
peace,  and  a  special  plea  as  to  the  rest,  the  issue  upon  which 
lies  on  the  defendant,  the  counsel  for  the  defendant  is  entitled 
to  begin.  Jackson  v.  Hesketh,  2  Stark.  518.  The  rule  as  estab- 
lished in  practice  is,  that  when  the  general  issue  is  not 
E leaded,  and  the  affirmative  of  the  issue  lies  on  the  defendant, 
e  is  to  begin.  Per  Lord  Tenterden,  Cotton  v.  James,  1  Af.  and 
M.  275.  So  in  an  action  for  a  libel,  where  a  justification  without 
the  general  issue  is  pleaded,  the  defendant  is  entitled  to  begin. 
Cooper  v.  Wakley,  1  M.  and  M.  248.  In  ejectment  by  a  person 
claiming  under  a  will  against  a  person  claiming  under  a  codi- 
cil, if  the  defendant  will  admit  the  will,  he  is  entitled  to  be- 
gin and  to  have  the  general  reply.  Doe  v.  Corbett,  3  Campb. 
368 ;  see  also  Peake  Ev,  6  (n).    So  where  in  an  ejectment  by 
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an  heir  at  law  against  a  devisee,  the  lessor  of  the  plaintiff 
proved  his  pedigree  and  stopped,  and  the  defendant  set  up  a 
new  case,  which  the  lessor  of  the  plaintiff  answered  by  evi- 
dence, it  was  held  that  the  defendant  was  entitled  to  the 
general  reply.  Goodtitle  v.  Braham,  4  T.  R.  497.  Where  in 
replevin  the  defendant  avows  for  rent,  and  the  plaintiff  pleads 
in  bar  an  agreement  to  set  off  another  sum  against  the  rent, 
and  issue  is  taken  on  that  plea,  the  plaintiff  is  entitled  to  be- 
gin, the  affirmative  being  on  him.  Curtis  v.  Wheeler,  4  C.  and  P. 
196.  Williams  v.  Thorny,  Id.  234.  Where  the  defendant 
brings  evidence  to  impeach  the  plaintiff's  case,  and  also  sets 
np  an  entire  new  case,  which  again  the  plaintiff  controverts 
by  evidence,  the  defendant's  reply  in  such  case  is  confined  to 
the  new  case  set  up  by  him,  for  upon  that  relied  upon  by  the 
plaintiff,  his  counsel  has  already  commented  in  the  opening 
of  the  defendant's  case,  and  the  plaintiff  is  entitled  to  the 
general  reply.  1  Stark,  Ev.  384.  Meagoe  v.  Simmons,  3  C.  and 
P.  76. 

Where  the  defendant  proves  a  payment  to  the  plaintiff,  by 
showing  the  particulars  of  demand  delivered  under  a  judge  s 
order,  in  which  the  plaintiff  has  credited  the  defendant,  this 
is  the  evidence  of  the  defendant,  and  entitles  the  plaintiff  to 
a  reply.     Rymer  v.  Cook,  1  M.  and  M.  86  (n). 

Where  the  counsel  for  the  defendant  opens  facts  to  the 
jury,  which  he  calls  no  witnesses  to  prove,  it  is  in  the  dis- 
cretion of  the  judge  to  permit  the  plaintiff's  counsel  to  reply. 
Crerar  v.  Sodo,  1  M.  and  M.  85. 

Upon  an  issue  on  a  plea  in  abatement,  which  lies  upon  the 
defendant,  the  practice  has  not  been  uniform.  It  has  been 
ruled  by  Abbott,  C.  J.,  that  as  the  plaintiff  has  to  prove  the 
amount  of  the  damages  (but  gee  ante,  p.  132),  his  counsel  is,  if 
he  elect  to  do  so,  entitled  to  begin,  but  the  defendant's  coun- 
sel, admitting  the  amount,  was  allowed  to  begin ;  Lacon  v. 
Kiggtns,  3  Stark.  178 ;  see  also  Roby  v.  Howard,  2  Stark.  555, 
Stansfield  v.  Levy,  3  Stark.  8 ;  but  in  another  case  Bayley,  J., 
directed  that  the  defendant  should  begin,  and  that  the  ques- 
tion of  damages  should,  if  necessary,  be  determined  after- 
wards. Anon.  2  Stark.  Ev.  2. 

So  in  an  action  upon  a  bill  of  exchange,  where  the  non- 
joinder of  a  joint  contractor  was  pleaded  in  abatement,  Lord 
Tenterden  permitted  the  defendant  to  begin,  and  said  that 
the  most  convenient  rule  was,  that  wherever  it  appears  on  the 
record,  or  by  the  statement  of  the  counsel  engaged,  that  there 
is  really  no  dispute  about  the  sum  to  be  recovered ;  but  th,e 
damages  are  either  nominal,  or  else  mere  matter  of  computa- 
tion, then  if  the  affirmative  is  on  the  defendant,  he  is  entitled 
to  begin.  Fowler  v.  Coster,  1  M.  andM.  241. 

Where  several  defendants  in  the  same  interest  defend 
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separately,  it  was  ruled  by  Gibbg,  C.  J.,  that  the  senior 
counsel  can  alone  address  tbe  jury,  and  tbe  witnesses  are  to 
be  examined  by  the  counsel  successively, 'in  the  same  manner 
as  if  the  defence  were  joint  and  not  separate.  Chippendale  v. 
Maum,  4  Compb.  174.  And  in  ejectment  where  the  defend- 
ants defended  in  the  seme  right,  but  by  different  attornies  and 
counsel,  Lord  Tenterden  ruled  that  only  one  counsel  could 
address  the  jury.  Doe  v.  Tindal,  1  M.  and  M.  314.  3  C.  and  P. 
-565,  S.  C. ;  and  tee  Perrrng  v.  Tucker,  Id.  392.  But  in  some 
cases  counsel  for  each  party  have  been  allowed  to  cross-exa- 
mine, and  to  address  the  jury.  King  v.  Williamson,  3  Stark, 
162  ;  and  tee  Money  v.  Goyder,  4  C.  and  P.  162.  The  leading 
counsel  has  a  right,  in  his  discretion,  to  interpose,  and  to 
take  the  examination  of  a  witness  out  of  the  hands  of  his 
junior,  but  after  one  counsel  has  brought  the  examination  to  a 
close,  a  question  cannot  regularly  be  put  to  the  witness  by 
another  counsel  on  the  same  side.  Doe  v.  Roe,  2  Compb, 
280. 

Demurrer  to  Evidence. 

If  a  party  wishes  to  withdraw  from  the  jury  the  applica- 
tion of  the  law  to  the  fact,  and  all  consideration  of  what  the 
law  is  upon  tbe  fact,  he  then  demurs  in  law  upon  the  evi- 
dence, and  the  precise  operation  of  that  demurrer  is,  to  take 
from  the  jury  and  to  refer  to  the  judge  the  application  of  the 
•law  to  die  fact.  Per  Eyret  C.  f.,  Gibten  v.  Hunter,  2  H.  Bl. 
206.  On  a  demurrer  to  circumstantial  evidence,  the  party 
offering  the  evidence  is  not  obliged  to  join  in  demurrer,  un- 
less the  party  demurring  will  distinctly  admit  upon  the  re- 
cord every  fact,  and  every  conclusion  which  the  evidence 
offered  conduces  to  prove.  Id.  187.  But  where  the  evidence 
is  certain,  as  where  it  consists  of  matter  of  record,  or  other 
matter  in  writing,  the  party  offering  the  evidence  may  be 
compelled  to  join  in  demurrer  or  waive  the  evidence.  Id. 
206.  The  whole  proceeding  of  a  demurrer  to  evidence  is 
under  the  control  of  the  judge,  before  whom  the  trial  is  had, 
Who  may  overrule  the  demurrer,  upon  which  the  party  de- 
murring may  tender  a  bill  of  exceptions.  Id.  208.  Where  a 
demurrer  to  evidence  is  admitted,  it  is  usual  for  the  court,  or 
judge,  to  give  orders  to  the  associate  to  take  a  note  of  the 
testimony,  which  is  signed  by  the  counsel  on  both  Bides,  and 
the  demurrer  is  affixed  to  the  postea.  Tidd,  916.  B.  N.  P.  SIS. 
The  damages  may  be  assessed  either  by  the  principal  jury, 
conditionally,  before  they  are  discharged,  or  by  another  jury 
upon  a  writ  of  inquiry  after  the  demurrer  is  determined,  and 
it  is  said  to  be  the  most  usual  -course,  when  there  is  a  de- 
murrer to  evidence,  to  discharge  the  jury  without  further 
inquiry.  Ibid.  * 
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Bill  qf  Exceptions. 

A  bill  of  exception  lies  upon  some  point  of  law,  either  in 
admitting  or  denying  evidence,  or  a  challenge,  or  some  mat- 
ter of  law  arising  upon  fact  not  denied,  in  which  either  party 
is  overruled  by  the  court.  N.B.  P.  316.  If  such  bill  be  ten- 
dered, and  the  exceptions  in  it  are  truly  stated,  then  the 
judge  (by  stat.  Westm.  2, 13  Ed;  I.  c.  31)  ought  to  set  his 
seal,  in  testimony  that  such  exceptions  were  taken  at  the  trial, 
bat  if  the  bill  contain  matters  false,  or  untruly  stated,  or 
matters  in  which  the  party  was  not  overruled,  he  is  not 
obliged  to  affix  his  seal.  B.N.  P.  316.  The  bill  of  exceptions 
most  be  tendered  at  the  trial,  and  the  substance  of  it  reduced 
into  writing  at  the  time.  Ibid.  Tidd,  912.  As  a  bill  of  excep- 
tions can  only  be  argued  on  error,  where  a  writ  of  error  will 
aot  lie  there  can  be  no  bill  of  exceptions.  Ibid ;  but  tee 
a/wt.427. 
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EVIDENCE  IN  PARTICULAR  ACTIONS. 


ASSUMPSIT  ON  SALE  OF  REAL  PROPERTY. 

Vendor  against  Vendee. 

In  an  action  of  assumpsit  by  the  vendor  of  real  property  on 
the  purchaser's  default  in  completing  the  contract,  the 
.plaintiff  must  prove  the  contract;  the  performance,  by  him- 
self, of  all  conditions  precedent,  and  the  defendant's  default, 

Proof  of  the  contract."]  It  will  be  necessary  to  prove  a  con- 
tract in  writing,  for  by  the  statute  of  frauds,  29  Car.  II.  c.  3. 
8.  4,  no  action  shall  be  brought  whereby  to  charge  any  person 
upon  any  contract,  or  sale,  of  lands,  tenements,  or  heredita- 
ments ;  or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person 
thereunto,  by  him,  lawfully  authorised. 

The  note,  or  writing,  must  specify  the  terms,  for  otherwise 
all  the  danger  of  perjury,  which  the  statute  intended  to  guard 
against,  would  be  let  in.  Sugd.  V.  and  P.  76.  Thus  where  an 
auctioneer's  receipt  for  the  deposit  was  set  up  as  an  agree- 
ment, it  was  rejected,  because  it  did  not  state  the  price  to  be 
paid  for  the  estate,  Blagden  v.  Bradbear,  12  Vet.  466,  but  had 
the  receipt  referred  to  the  conditions  of  sale,  so  as  to  have 
entitled  the  court  to  look  at  them  for  the  terms,  it  might  have 
been  enforced  as  an  agreement.  Ibid.  So  if  a  letter,  properly 
signed,  does  not  contain  the  whole  agreement,  yet  if  it  ac- 
tually refer  to  a  writing  that  does,  it  will  be  sufficient,  though 
the  latter  writing  is  not  signed,  and  parol  evidence  is  admis- 
sible to  show  the  identity  of  the  writing  referred  to.  Clinan  v. 
Cooke,  1  Sch.  and  Lef.  22.  Alien  v.  Bennet,  3  Taunt.  169;  xe 
also  Gordon  v.  Trevelyan,  1  Price,  64,  Cooper  v.  Smith,  15  East, 
103,  Svgd.  V.  and  P.  76,  Richards  v.  Porter,  6  B.  and  C.  437, 
Smith,  v.  Surman,  9  B.  and  C.  561.  The  agreement  cannot  be 
enforced  unless  both  the  contracting  parties  are  named  in  it. 
Charlewood  v.  Duke  of  Bedford,  1  Atk.  497.  Wheeler  v.  CoUier, 
1  M.  and  M.  123.  A  bill  to  amend  the  law  with  regard  to 
the  proof  of  contracts  under  the  statute  of  frauds  has  been 
introduced  this  session  into  the  House  of  Commons,  by  Sir 
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£.  B.  Sugden,  and,  if  passed  before  the  publication  of  this 
Digest,  it  will  be  found  in  the  Appendix. 

With  regard  to  the  signing,  it  has  been  held  that  a  printed 
name  is  sufficient,  Saunderton  v.  Jackson,  t  B.  and  P.  238,  on 
the  17th  tec.  if  recognised  by,  or  brought  home  to  the  party, 
as  haying  been  printed  by  his  authority  ;  Schneider  v.  Norrit, 
2  M.  and  S.  288,  an  Hie  17th  tec.,  and  it  is  immaterial  in  what 
part  of  the  agreement  the  name  is  signed ;  ibid.  Knight  v. 
Crockford,  1  Esp.  190  ;  but  whether  the  writing  of  his  name  by 
the  defendant,  in  the  body  of  the  instrument,  for  a  particular 
purpose,  ^as  stating  a  rent  to  be  paid  to  himself,)  be  a  suffi- 
cient signing,  appears  to  be  doubtful.  Stokes  v.  Moore,  1  Cor, 
219.  Cox't  note  to  1  P.  Wmt.771.  Sugd.  V.  and  P.  89.  A  sign- 
ing as  witness  is  sufficient,  if  the  party  signing  is  cognizant 
of  the  contents  of  the  instrument.  Welford  v.  Beasley,  3  Atk. 
503.  Harding  y.  Crethorn,  1  E±p.  58. 

The  statute  requires  the  agreement  .to  be  signed  by  the 
forty  to  be  charged  therewith,  or  some  other  person  thereunto, 
by  him,  lawfully  authorised.  It  is  good  though  only  signed 
by  the  party  to  be  charged,  and  not  by  the  other  party.  Selon 
t.  Slade,  7  Vet.  275 ;  and  see  the  cotes  collected  Sugd.  V.  and  P. 
73  -,  tee  also  Saunderson  v.  Jachon,  2  B.  and  P.  238,  on  the  17th 
tec.;  ted  vide  Wheeler  v.  Collier,  1  M.  andM.  125.  With  regard 
to  the  person  authorised  by  the  party  to  sign,  it  is  settled  that 
Bach  person  need  not  be  authorised  in  writing.  Coles  v.  Tre- 
gothick,  9  Ves.  250.  Emmerson  v.  Heelis,  2  Taunt.  48.  A  sale 
by  auction  is  within  the  statute  of  frauds,  and  the  auctioneer- 
is  the  agent  for  both  the  vendor  and  vendee.  Kenworthy  v. 
Schofield,  2  B.  and  C.  947.  The  agent  must  be  a  third  person, 
and  not  one  of  the  parties ;  Wright  v.  Dannah,  2  Campb.  203 ; 
on  the  17th  tec.  ;  and,  therefore,  if  the  action  is  brought  against 
the  purchaser  by  the  auctioneer  himself,  the  signing  of  the 
defendant's  name  by  the  auctioneer  will  not  be  sufficient  to 
satisfy  the  statute.  Farehrother  v.  Sitnmont,  5  B.  and  A.  333, 
on  the  17th  tec.  Where  an  agent  is  authorised  to  sell  at  a  par- 
ticular price,  his  clerk  in  his  absence  cannot  contract  without 
a  special  authority  for  that  purpose.  Coles  v.  Tregothick,  9  Vet, 
234.  Henderson  v.  Bamewall,  1  Y.  and  J.  387.  Sugd.  V.  and  P.  91 . 

Performance  of  conditions  precedent.]  The  plaintiff  must  be 
prepared  to  prove  that  he  has  performed  all  the  conditions 
precedent  stated  in  his  declaration.  Thus,  where  the 
plaintiff  agreed  to  sell  to  the  defendant  a  school-house,  &c, 
and  to  convey  the  same  to  him  on  or  before  the  first  of  August, 
1797,  and  to  deliver  up  the  possession  to  him  on  the  twenty- 
fourth  June,  1796,  and  in  consideration  thereof  defendant 
agreed  to  pay  the  plaintiff  120/.  on  or  before  the  first  of 
August,  1797,  it  was  held  that  the  plaintiff  could  not  main- 
tain an  action  for  the  120/.,  without  showing  that  he  had  con- 
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▼eyed,  or  tendered  a  conveyance,  to  the  defendant.  Grlaxe- 
brook  y.  Woodrow,  8  T.  R.  366  ;  tee  the  cases  collected  1  Sawraf  . 
820,  a.  2  Sound.  352,  6  (n).  But  where  the  performance  of 
a  condition  precedent  has  been  dispensed  with  by  die  de- 
fendant, the  plaintiff  may  aver  such  dispensation,  as  that  he 
tendered  a  draft  of  the  conveyance  to  the  defendant,  and 
offered  to  execute  and  deliver  such  conveyance  to  him,  but 
that  he  discharged  the  plaintiff  from  executing  the  same. 
Jonet  v.  Berkley,  Doug.  684.  Wilmot  v.  Wilkinson,  6  B.  and  C. 
'506.  Where  by  the  terms  of  the  contract  the  purchaser  is  to 
prepare  the  conveyance,  the  seller  may  bring  an  action  for 
the  purchase  money  without  tendering  a  conveyance  ;  tee 
Hawkins  v.  Smith,  3  East,  410 ;  and  it  seems,  that  in  the  ab- 
sence of  any  express  stipulation,  the  purchaser  is  bound  to 
prepare  and  tender  the  conveyance.  Baxter  v.  Lewie,  Forest, 
61,  Sugd.  V.  and  P.  222  ;  but  see  the  cases  cited,  3  Stark.  JBp. 
1609  (n). 

The  plaintiff  must  prove  his  title  to  the  property  sold,  and 
if  he  produces  his  title  deeds  at  the  trial,  in  proof  of  his 
title,  it  seems  that  it  will  not  be  necessary  for  him  to  call 
the  subscribing  witnesses.  Thompson  v.  Miles,  1  Esp.  185  ; 
Sugd.  V.  and  P.  216  ;  2  Phill.  Ev.  99  ;  but  see  Crosby  v.  Percy, 
1  Campb.  304,  contra.  If  the  purchaser  has  not  made  an  ap- 
plication for  the  title  before  the  commencement  of  the  action, 
and  no  time  is  fixed  upon  for  completing  the  contract,  it  will 
be  sufficient  if  the  plaintiff  can  show  a  good  title  in  himself 
at  the  time  of  trial.  Thompson  v.  Miles,  1  Esp.  185 ;  tee  Wilde 
♦v.  Forte,  4  Taunt.  336  ;  Bartlett  v.  Tuohm,  6  Taunt,  259. 

Defence, 

It  is  a  good  ground  of  defence  under  the  general  issue  that 
«n  erroneous  mistatement,  or  misdescription,  has  been  wil- 
fully introduced  into  the  conditions  of  sale,  to  make  the  land 
appear  more  valuable.     Duke  of  Norfolk  v.  Worthy,  1  Campb. 
340  ;  and  see  Vernon  v.  Keys,  12  East,  637.     So  where  a  person 
is  employed  to  bid  by  the  vendor  at  the  sale,  not  for  the 
•purpose  of  preventing  a  sale  at  an  undervalue,  but  to  take  ad- 
vantage of  the  eagerness  of  bidders  to  screw  up  the  price,  it 
seems  that  this  will  be  deemed  a  fraud.     Smith  v.  Clarke,  12 
Vet.  483.  Sugd.  V.  and  P.  24.   Howard  v.  Castle,  6  T.R.  642. 
Crmoder  v.  Austen,  3  Bingh,  368.  Wheeler  v.  Collier,  1  AT.  and 
M.  126. 

The  defendant  may  also  insist  upon  a  defect  in  the  plain- 
tiff's title,  and  it  seems  that  a  court  of  law  will  enter  into 
equitable  objections  to  a  title.  Maberley  v.  Robins,  5  Taunt. 
625.  Elliot  v.  Edwards,  3  B.  and  P.  181. '  Sugd.  V.  and  P.  819 ; 
but  tee  Abpass  v.  Watkins,  8  T.R.  516.  RomiUy  v.  Jamesy 
1  Marsh.  600.  2  Phil.  Ev.  101  ;  see  also  R.  v.  Toddington,  1  B. 
and  A.  560.    So  the  defendant  may  show  that  the  plaintiff 
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had  an  interest  in  the  premises  for  a  shorter  term  than  he 
contracted  to  sell;  Farrarv.  Nightmgal,  2  Esp.  639,  Hibbert 
y.  Shee,  1  Campb.  113 ;  or  that  the  premises  are  subject  to  an 
incumbrance,  or  annual  payment,  of  which  no  notice  has  been 
given.  Turner  y.  Beaurain,  Sugd.  V.  and  P.  252.  Barnwell  r« 
Barrut  1  Taunt.  430.     The  purchaser  may  reject  a  question* 
•able  title,  and  therefore  a  purchaser  of  a  lease  under  a  con*- 
tnct,  describing  it  as  containing  none  but  the  usual  covenants, 
•is  not  bound  to  accept  the  assignment,  if  the  lease  contains 
an  unusual  covenant,  though  such  covenant  is  probably  bad 
in  point  of  law.  Hartley  v.  Pehall,  Peake,  131  ;  see  also  Waring 
v.  Hoggart,  R.  and  M.  39.      Where  a  lease   was  sold  by 
suction,  «nd  produced  and  read  at  that  time,  and  amongst  the 
premises  demised  was  a  summer-house,  which  had  been 
puled  down  before  the  sale,  it  was  held  that  the  purchaser 
was  not  bound  to  complete  the  contract,  though  no  mention 
was  made  of  the  summer-house  in  the .  particulars  of  sale. 
Granger  v.  Warms,  4  Campb.  83.     Where  the  property  con- 
'aisted  of  several  parcels  sold  by  auction  in  distinct  lots,  Lord 
Kenyon  held  that  the  vendor,  having  made  out  a  title  to  4 
•ingle  lot  only,  the  whole  contract  might  be  rescinded,  con* 
sidering  the  purchase  of  the  several  lots  as  having  been  made) 
with  a  view  to  a  joint  concern,  and  that  the  contract,  for  the 
convenience  and  interest  of  the  purchaser,  must  be  under*' 
•stood  to  be  one  entire  contract  for  the  whole.     Chambers  V. 
Griffith,  1  Esp.  149 ;  but  tee  Emmerson  v.  Heelit,  2  Taunt.  38. 
Janet  v.   Shore,  1   Stark.  36,  supra.    Sugd.  V.  and  P.  257, 
where  it  is  said  that  Chambers  v.  Griffith  cannot  be  maintained 
as  an  authority.    The  purchaser  may  refuse  to  take  a  convey- 
ance executed  undeT  a  power  of  attorney,  as  it  multiplies  his 
proofs.  Coore  v.  Callaway,  1  Esp.  116.    Richards  v.  Barton,  Id. 
268. 

Where  a  purchaser  makes  a  proposal  .to  purchase,  and  gives 
the  vendor  a  certain  time  to  consider  it,  he  may  within  that 
retract  the  offer.  Rcutledgev.  Grant,  As  Bingh.  663,  infra. 


Vendee  against  Vendor. 

If  the  vendor  refuses,  or  is  unable  to  complete  his  contract, 
the  purchaser  may  either  declare  specially  on  the  contract, 
or  in  case  he  has  made  a  deposit,  or  paid  any  part  of  the 
purchase  money,  he  may  recover  it  in  an  action  for  money 
had  and  received.  In  the  former  action  he  will  be  entitled 
to  Mooter  the  deposit,  and  also  interest,  and  any  expenses  to 
which  he  may  have  been  put  in  investigating  the  title,  by 
Way  of  special  damage ;  in  the  latter  he  will  be  entitled  to 
recover  the  purchase  money  or  deposit  only.  Cornfield  v.  Gil* 
fcrt,  4  Esp.  221.  Walker  v.  Constable,  1  B.  and  P.  306.  Sugd. 
V.  and  P.  213.  In  neither  form  of  action  can  he  recover 
compensation  for  the  rancied  goodness  of  his  bargain,  where 
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the  vendor  is,  without  fraud,  incapable  of  making  a  title. 
Flureaur.  ThornhUl,  2  W.  BL  1078.  Bratt  v.  Ellis,  Su*d.  V. 
and  P.  40.  In  the  above  cited  case  of  Flureau  v.  TkomkiU  the 
vendor  offered  to  convey  such  title  as  he  had,  or  to  return  the 
purchase  money  with  interest,  circumstances  which  did  not 
exist  in  the  following  case.  A  person  who  had  contracted 
for  the  purchase  of  an  estate,  but  had  not  obtained  a  convers- 
ance, put  up  the  estate  for  sale,  in  lots  by  auction,  and  en- 
gaged to  make  a  good  title  by  a  certain  day,  which  he  was 
unable  to  do,  as  his  vendor  never  made  a  conveyance  to  him ; 
it  was  held  that  the  purchaser  of  certain  lots  at  the  auction 
might/  in  an  action  for  not  making  a  good  title,  recover  not 
only  the  expenses  which  he  had  incurred,  but  also  damages 
for  the  loss  he  had  sustained  by  not  having  the  contract  car- 
ried into  effect.  Hopkins  v.  Glazebrook,  6  B.  and  C.  31.  The 
expenses  of  investigating  the  title  cannot  be  recovered  under 
a  count  for  money  paid.  Camfield  v.  Gilbert,  4  Esp.  221. 

Special  action  on  the  contract.']     In  a  special  action  on  the 
contract  by  the  purchaser,  he  must  prove  the  contract,  me 
ante,  p.  136,  the  performance  bv  himself  of  all  conditions  pre- 
cedent, the  defects  of  the  vendor's  title,  and  when  he  seeks 
.to  recover  the  deposit,  the  payment  of  such  deposit.    It  'will 
not  be  enough  to  prove  that  the  title  has  been  deemed  by 
conveyancers  to  be  insufficient.  Camfield  v«  Gilbert,  4  Esp.  221. 
The  vendor  must  be  prepared  to  make  out  a  good  title  on  the 
day  on  which  the  purchase  is  to  be  completed.    If  he  delivers 
an  abstract  setting  out  a  defective  title,  the  purchaser  may- 
object  to  it,  and  when  the  abstract  is  delivered  by  the  vendor, 
.he  must  be  able  to  verify  it  by  the  title  deeds  in  his  posses- 
sion, and  unless  a  good  title  is  made  out  at  the  day  fixed,  the 
purchaser  will  be  entitled  to  rescind  the  contract.  Cornish  v. 
Rowley,  Selw.  N.  P.  170,  Berry  v.  Young,  2  Esp.  640  (a).     It 
has  been  ruled  by  Lord  Tenterden  that  the  vendor  of  a  lease 
is  not  bound  to  produce  his  lessor's  title  without  an  express 
stipulation  to  that  effect.  George  v.  Pritchard,  R.  and  M.  417. 
The  plaintiff  may  be  compelled  to  give  the  defendant  a  parti- 
cular of  every  matter  of  fact  which  he  intends  to  rely  upon 
at  the  trial,  as  having  been  the  cause  of  his  not  being  able  to 
complete  the  purchase,  Collett  v.  Thompson,  3  B.  and  P.  246, 
but  if  a  particular  has  not  been  given  the  plaintiff  will  be  at 
liberty  to  prove  any  infraction  of  the  conditions  of   sale. 
Squire  v.  Tod,  1  Campb*  293 ;  see  Todd  v.  Hoggart,  I  M.  and  M. 
128,  post,  p.  142. 

A  payment  of  the  deposit  to  the  agent  of  the  vendor  is,  in 
law,  a  payment  to  the  principal,  and  in  an  action  against  the 
latter  for  tbe  recovery  of  the  money,  it  is  immaterial  whether 
it  has  actually  been  paid  over  to  him  or  not.  Duke  of  Nor- 
folk v.  Worthy,  l  Campb.  337.    If  the  deposit  has  been  paid 
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to 'the  auctioneer,  an  action  for  it  will  lie  against  him  before 
payment  over  to  his  principal ;  Burrough  v.  Skinner,  5  Burr. 
£639;  and  see  Edwards  v.  Hodding,5  Taunt.  815;  and  where 
an  auctioneer  signed  a  contract  for  the  sale  of  a  house  in  his 
own  name,  and  received  the  deposit  (his  principal  being  pre- 
sent) and  after  the  purchaser  had  left  the  room,  paid  over  the 
deposit  to  his  principal,  it  was  ruled  by  Lord  Tenterden  that 
the  purchaser  might,  notwithstanding  the  payment  over,  main- 
tain an  action  against  the  auctioneer  for  the  deposit.  Gray  v. 
Gutteridge,  3  C.  and  P.  40.  But  it  seems  that  interest  on  the 
deposit  cannot  be  recovered  from  him,  except  under  particular 
circumstances,  and,  at  all  events,  not  before  a  demand  for  the 
repayment  of  the  money  has  been  made  upon  him.  Lee  v. 
Ifuan,  8  Taunt.  45.  Farqulutr  v.  Farley,  7  Taunt.  594.  Sugd. 
V,  and  P.  487.  Where  an  auctioneer  does  not  disclose  the 
name  of  his  principal,  an  action  will  lie  against  himself  for 
damages  on  breach  of  contract.  Hanson  v.  Roberdeau,  Peake, 
120;  and  see  Simon  v.  Motivos,  3  Burr.  1921.  Owen  v.  Gooch, 
2  Esp.  567.  Where  the  purchaser  recovers  the  deposit  only 
from  the  auctioneer,  he  may,  in  a  special  action  against  the 
vendor,  recover  interest  and  the  expenses  of  investigating1 
the  title.  Farquftar  v.  Farley,  7  Taunt.  592. 

With  regard  to  the  damages  it  seems  that  the  purchaser 
may  recover  the  deposit  with  interest,  and  the  expenses  of 
investigating  the  title.  Richards  v.  Barton,  1  Esp.  268.  Turner 
v.  Beaurain,  Sugd.  V.  and  P.  214.  Farquhary.  Farley ,  7  Taunt. 
592 ;  but  see  Wilde  v.  Forte,  4  Taunt.  341.  Cornfield  v.  Gilbert, 
4  Esp.  223.  Sugd.  V.  and  P.  488.  If  the  residue  of  the  pur- 
chase money  has  been  lying  ready,  without  any  interest  being 
made  of  it,  such  interest  may  be  recovered.  Sugd.  V.  and  P.  488. 

Money  had  and  received  to  recover  deposit.!  In  an  action  for 
money  had  and  received  to  recover  the  deposit,  or  any  por- 
tion of  the  purchase  money  which  may  have  been  paid,  the 
plaintiff  must  prove  the  contract,  ante,  p.  136,  the  payment  of 
the  money,  supra,  and  the  defects  in  the  vendor's  title,  ante  p. 
138. 

To  enable  the  purchaser  to  maintain  this  action  the  con- 
tract must  be  disaffirmed  ab  initio.  If  the  purchaser  has  had 
an  occupation  of  the  premises  under  the  contract,  he  adopts 
the  contract,  and  cannot  disaffirm  it  afterwards  by  quitting 
the  premises,  as  the  parties  cannot  be  put  in  the  same  si- 
tuation in  which  they  before  stood.  Hunt  v.  Silk,  5  East,  449. 
If  the  original  contract  be  void,  as  if  it  be  a  parol  agreement 
for  the  sale  of  lands,  the  purchaser  can  only  recover  his  de- 
posit in  this  form  of  action,  since  he  cannot  sue  upon  the 
special  contract.  Walker  v.  Constable,  1  B.  and  P.  306.  Interest 
cannot  be  recovered  under  a  count  for  money  had  and  re- 
ceived. Ibid.  Teppendal  v.  Randall,  2  B.and P.  472.  Marshal  r. 
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Poole,  13  East,  100.  Where  the  vendor  was  unable  to  com- 
plete his  contract  on  the  day,  and  it  also  appeared  that  the 
purchaser  was  not  prepared  to  pay  the  purchase-money  on  thai 
day,  Best,  C.J.  held  that  the  agreement  was  entirely  vacated, 
and  the  purchaser  entitled  to  recover  his  deposit.  Clarke  v» 
King,  R.  and  M.  394.  Although  a  purchaser  be  expressly 
required  to  tender  a  conveyance,  yet  if  a  bad  title  be  produced, 
he  may  maintain  an  action  for  the  recovery  of  his  deposit 
without  tendering  a  conveyance.  Lowndes  v.  Brey^  SugcL  V.P. 
223.  So  where  the  vendor  has,  by  selling  the  estate,  incapa- 
citated himself  from  executing  a  conveyance  to  the  purchaser, 
further  trouble  and  expense  on  his  part  are  unnecessary,  and  he 
may  accordingly  sustain  an  action  without  tendering  a  cod* 
veyance,  or  the  purchase-money.  Knight  v.  Crockfvrd,  1  Esp. 
189,  Sugd.  V.  and  P.  223.  And  if  the  vendor,  when  called 
upon  for  an  abstract  of  his  title,  although  before  the  time  when 
the  conveyance  was  to  be  made,  appears  to  have  no  title,  the 
vendee  may  rescind  the  contract.  Roper  v.  Coombee,  6  B.  and  C. 
535.  If  a  material  fact,  affecting  the  title,  is  omitted  in  the 
conditions  of  sale,  the  vendee  may  rescind  the  contract,  and 
recover  the  deposit.  Waring  v.  Haggart,  R.  and  M.  39.  The 
plaintiff  cannot,  at  the  trial,  insist  upon  any  objection  which 
he  might  have  taken,  but  neglected  to  take,  at  the  time  of 
rescinding  the  contract.  Todd  v.  Haggart,  1  M.  and  M.  128. 
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'  This  action  is  grounded  on  stat.  11  G.  II.  c.  19,  s.  14,  by 
which  it  is  enacted  that  it  shall  be  lawful  for  landlords,  where 
the  agreement  is  not  by  deed,  to  recover  a  reasonable  satisfac- 
tion for  the  lands,  tenements,  or  hereditaments,  held  or  occu- 
pied by  the  defendants,  in  an  action  on  the  case,  for  the  use 
and  occupation  of  what  was  so  held  or  enjoyed ;  and  if,  on  the 
trial  of  such  action,  any  parol  demise,  or  any  agreement  (not 
being  by  deed)  whereon  a  certain  rent  was  reserved,  shall  ftp* 
pear,  the  plaintiff  shall  not  therefore  be  nonsuited,  but  may 
make  use  thereof  as  evidence  of  the  quantum  of  damages  to  be 
recovered. — The  plaintiff  must  prove  his  own  title  to  sue,  the 
defendant's  occupation,  and  the  amount  of  damages. 

.  Plaintiff's  title.']  If  the  defendant  has  come  in  under  the 
plaintiff,  or  has  acknowledged  his  title,  as  by  the  payment  of 
rent  to  him,  he  will  not  be  permitted  to  impeach  it  at  the 
trial;  SylUvan  v.  Stradlivg, 2  Wits. 215,  Cook  v.  Larky,  5  7*.  ft 
4,  Phipps  v.  Sculthorpe,  J  B.  and  A.  50 ;  and  it  is  not  material 
in  such  case  that  the  plaintiff  should  have  the  legal  title ;  Hull 
v.  Vaughan,  6  Price,  157 ;  but  unless  the  defendant  came  in 
under  the  plaintiff,  or  has  recognised  his  title,  the  plaintiff  can 
only  recover  rent  from  the  time,  of  the  legal  estate  being  vested 
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in  him.  Cobb  v.  Carpenter,  2  Campb.  19  (»).     There  is  a  dis- 
tinction between  the  case  where  a  person  has  actually  received 
possession  from  one  who  has  no  title,  and  the  case  where  he 
has  merely  attorned  by  mistake  to  one  who  has  no  title ;  in  the 
former  case  the  tenant  cannot  (except  under  very  special  cir- 
cumstances) dispute  the  title,  in  the  latter  he  may*    Per  Bay* 
ley,  J.  Cornish  v.  Searell,  8  B.  and  C.  475.    Rogers  v.  Pitcher* 
6  Tavnt.  202.  Gravenor  v.   Woodhouse,  1  Bingh,  38;  and  see 
the  ease*  cited  infra,  and  in  "Replevin,,"  "Evidence  on  plea  of 
nen  demkU  or  nan,  tenuit."     JVhere  A.  hired  apartments  by 
the  year  fxomB.,  and  B.  afterwards  let  the  entire  house  to  C, 
who  sued  A.  for. use  and  occupation,  it  was  held  that  A.  could 
not  impeach  C.'s  title ;  Rennie  v.  Robinson,  1  Bing,  147  ;  but 
where  land  belonging  to  a  parish  was  occupied  by  A.,  and  he 
paid  rent  to  the  churchwardens,  who  executed  a  lease  of  the 
same  land  for  a  term  of  years  to  B.,  and  gave  A.  notice  of  the 
lease,  in  an  action  for  use  and  occupation  by  B.  against  A.,  it 
was  held  that  A.  was  not  estopped,  by  having  paid  rent  to  the 
churchwardens,  from  disputing  B.'s  title,  and  that  B.  could 
not  derive  a  valid  title  from  the  churchwardens.     Philips  v. 
Pearce,  5  B.  and  C.  433.     In  general  the  title  of  the  plaintiff  is 
established  by  the  production  of  the  lease  or  agreement,  which 
is  proved  in  the  usual  manner,  by  calling  the  attesting  wit* 
ness ;  but  if  there  be  no  actual  lease  or  agreement,  the  plain* 
tiff's  title  may  be  established  by  evidence  of  the  defendant 
having  paid  rent  to  him,  or  submitted  to  a  distress  by  him. 
Ponton  Y.Jones,  3  Campb.  372.     Notice  to  produce  the  receipts 
for  rent,  and  the  notice  of  distress,  should  in  such  cases  be 
given.    If  it  appears  that  the  defendant  holds  under  a  written 
agreement  not  produced,  or  which  when  produced  cannot  be 
read  for  want  of  a  stamp,  the  plaintiff  will  not  be  allowed  to 
give  parol  evidence  of  the  holding,  and  must  be  nonsuited. 
Brewer  v.  Palmer.  3  Esp.  213.  RamsboUam  v.  MartUy.  2  M,  and 
&  445,  ante,  p.  116. 

Defendant's  occupation.]  It  is  primA  facie  sufficient  for  the 
plaintiff  to  prove  that  the  defendant  occupied  the  premises, 
and  the  continuance  of  the  occupation  will  be  presumed  till 
the  contrary  appear.  Harland  v.  Bromley,  1  Stark.  455.  Ward 
v.  Mason,  9  Price,  291*  It  is  not  necessary  for  the  plaintiff  to 
prove  a  personal  occupation  of  the  premises  by  the  defendant ; 
an  occupation  which  the  defendant  might  have  had,  if  he  had 
not  voluntarily  abstained  from  it,  is  sufficient ;  Per  Gibbs,  C.J, 
Whitehead  v.  Clifford,  5  Taunt.  519,  Pinero  v.Judson,  6  Bingk. 
206 ;  and  if  A.  agree  to  let  lands  to  B.,  who  permits  C.  to  oc- 
cupy them,  B.  may  be  sued  for  use  and  occupation.  Bull  v, 
Sibbs,  8  T.  R.  327 ;  and  see  Dingly  v.  Angrove,  2  Smith,  18, 
Conolly  v.Baxter,  2  Stark.  527.  So  a  tenant  who  has  quitted 
in  pursuance  of  a  parol  license  from  his  landlord,  and  without 
having  given  a  notice  to  quit,  remains  liable,  Mollett  v.  Brayne9 


144       Assumpsit  for  Use  and  Occupation. 

2  Campb.  104 ;  and  see  Matthew*  y.  Sewell,  8  Taunt.  270,  Thomp- 
tan  v.  Wilson,  2  Stark.  379,  Johnstone  v.  Huddlestone,  4B.andC. 
922,  even  though  the  landlord,  on  the  tenant's  quitting,  put  up 
a  bill  in  the  window  for  the  purpose  of  having  the  premises  let, 
Redpathr.  Roberts,  3  Esp.  225 ;  see  Johnstone  v.  Huddlestone,  4£.  and 
C.  922,  unless  the  landlord  has  accepted  a  third  person  as  tenant, 
which  operates  as  a  surrender  in  law  of  the  first  tenant's  term. 
Thomas  v.  Cook,  2  B.  and  A.  119.     Thus  where  a  tenant  from 
year  to  year,  at  a  rent  payable  half-yearly,  quitted  without  giv- 
ing a  notice  to  quit,  and  the  landlord,  before  the  expiration  of 
the  next  half  year,  let  the  premises  to  another  tenant,  it  was 
held  that  the  landlord  was  not  entitled  to  recover  rent  from  the 
first  tenant,  from  the  expiration  of  the  current  year  when  he 
quitted  the  premises,  to  the  time  when  the  landlord  re-let  the 
same  to  the  second  tenant.   Hall  v.  Burgess,  5  JB.  and  C.  332  ; 
and  see  Walls  v.  Aichesm,  3  Bingh.  462.     And  in  such  case,  if 
the  tenant  quit  in  the  middle  of  a  quarter,  the  landlord  cannot 
recover  rent  pro  rata,  for  the  portion  of  the  quarter  during 
which  the  tenant  occupied.  Grimmanv.  Legge,  8  B.and  C.  324. 
If  the  landlord  has  himself  determined  the  occupation  by  ac- 
cepting the  key  of  the  house,  he  cannot  recover  in  this  action. 
Whitehead  v.Vlifforn,  5  Taunt.  518.     Although  the  premises 
are  burnt  down,  and  remain  unoccupied,  the  tenant  still  con- 
tinues liable  for  the  rent  subsequently  accruing.    Baker  v. 
Holtpzaffell,  4  Taunt.  45. 

Before  the  late  bankrupt  act  it  was  held  that  assumpsit  for 
use  and  occupation  lay  against  a  lessee,  upon  his  agreement  to 
pay  rent  during  the  tenancy,  notwithstanding  his  bankruptcy 
and  the  occupation  of  the  assignees  during  part  of  the  time  for 
which  the  rent  accrued ;  Boot  v.  Wilson,  8  East,  311 ;  but  now, 
by  6  Geo.  IV.  c.  16,  s.  75,  any  bankrupt  entitled  to  any  lease, 
or  agreement  for  a  lease,  if  the  assignees  accept  the  same,  shall 
not  be  liable  to  pay  any  rent  accruing  after  the  date  of  the 
commission,  or  to  be  sued  in  respect  of  any  subsequent  non- 
observance  or  non-performance  of  the  conditions,  covenants, 
or  agreements  therein  contained ;  and  if  the  assignees  decline 
the  same,  shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up 
such  lease  or  agreement  to  the  lessor,  or  such  person  agreeing 
to  grant  a  lease,  within  fourteen  days  after  he  shall  have  had 
notice  that  the  assignees  shall  have  declined,  as  aforesaid.— 
Where  assignees  entered  and  occupied  premises  in  the  middle 
of  a  year,  it  was  held  that  use  and  occupation  could  not  be 
maintained  against  them  for  the  bankrupt's  occupation  as  well 
as  their  own,  without  proving  that  the  bankrupt's  occupation 
was  at  their  request.  Nuish  v.  Tatlock,  2  H.  Bl.  319  ;  but  tern 
Gibson  v.  Courthorpe,  1  D.  and  R.  205.  So  a  husband  is  not 
liable  for  the  occupation  of  a  house  by  his  wife,  dum  sola. 
Richardson  v.  Hall,  1  B.  and  B.  50. 

If,  after  the  determination  of  a  lease,  the  tenant  holds  over 
and  pays  rent,  such  payment  is  conclusive  evidence  of  a  te- 
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nancy ;  and  he  will  be  liable  in  an  action  for  use  and  occupa- 
tion for  the  time  he  occupies  the  premises.  Bishop  v.  Howard, 
2  B.  and  C.  100 ;  and  see  post  in"  Ejectment"  But  where  ft 
tenant  from  year  to  year,  on  the  expiration  of  his  landlord's 
tide,  continues  in  possession  for  one  quarter,  and  pays  rent 
for  that  quarter  to  the  party  entitled,  but  quits  at  the  end  of 
the  quarter,  the  payment  is  not  evidence  of  a  tenancy  for  more 
than  the  quarter,  and  the  party  entitled  cannot  sue  the  tenant 
for  use  and  occupation  beyond  the  quarter.  Freeman  v.  Jury, 
1 M.  and  M.  19. 

Where  the  defendant  has  entered  under  a  contract  for  sale, 
which  ultimately  goes  off,  and  his  occupation  has  been  a  bene- 
ficial one,  it  seems  that  he  is  liable  in  this  action,  though  it  is 
otherwise  when  the  occupation  has  not  been  beneficial;  Hearts 
v.  Tomlin,  Peake,  192 ;  or  when  the  plaintiff  has  derived  a  suf- 
ficient benefit  by  the  contract,  as  where  he  retained  the  pur* 
chase-money  during  the  whole  time  of  the  occupation.  Kirt~ 
lend  v.  Pounsett,  %  Taunt.  145.     Where  the  defendant,  con* 
traded  to  sell  the  premises,  but  subsequently  gained  posses- 
sion of  them  by  a  false  representation,  he  was  held  liable  dur- 
ing such  possession  for  use  and  occupation,  though  at  that 
time  he  was  the  legal  owner  of  the  freehold.  Hull  v.  Vauqhan, 
6  Price,  157  ;  see  abo  Keating  v.  Bulkeley,  2  Stark.  419.     Whe- 
ther the  owner  of  land  can  bring  use  and  occupation  against  a 
trespasser,  waiving  the  tort,  appears  to  be  doubtful.  See  Hum- 
%  v.  Trott,  Cowp.  375  ;  Birch  v.  Wright,  1  T.  R.  387 ;  Foster  v. 
Stewart,  3  M.  and  S.  199  ;  Bennett  v.  Francis,  2  B.  and  P.  554. 

Situation  of  the  premises."]  The  local  situation  of  the  pre* 
mises  need  not  be  stated ;  but  if  stated,  and  described  as  si- 
tuate in  a  wrong  parish,  it  is  a  fatal  variance ;  Wilson  v.  Clark, 
1  fip.  273,  Guest  v.  Caumont,  3  Campb.  235 ;  but  where  they 
were  described  as  situate  in  the  parish  of  Lambeth,  the  real 
name  of  the  parish  being  St.  Mary,  Lambeth,  though  usually 
called  Lambeth,  the  variance  was  held  immaterial.  Kirtland  v. 
Pounstit,  1  Taunt.  570 ;  see  Goodtitle  v..  Walter,  4  Taunt.  672, 
where  it  is  said  to  be  sufficient  to  describe  premises  as  lying 
in  any  parish  by  the  name  by  which  the  parish  is  ordinarily 
blown;  but  see  Taylor  v.  Hooman,  1  JB.  Moore,  161 ;  and  see 
post,  in  "  Ejectment ;"  see  also  Taylor  v.  Willans,  3  Bingh.  449, 
Doe  v.  Carter,  1  Y.  and  J.  492. 

Damages."]  Where  a  rent  is  mentioned  in  the  lease  or  agree- 
ment, such  rent  will  be  the  measure  of  damages,  though  the 
lease  be  void  by  the  statute  of  frauds,  Be  Medina  v.  Polson9 
Holt,  47 ;  but  where  there  is  no  express  agreement  as  to  rent, 
the  value  of  the  premises  must  be  proved ;  and  where  A.  took 
a  farm  under  an  agreement  which  he  never  signed,  and  the 
material  terms  of  which  the  lessor  failed  to  fulfil,  so  that  the 
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defendant  bad  not  the  occupation  of  all  the  land  stipulated 
for,  it  was  held  that  the  jury  might  ascertain  the  value  of 
the  land,  without  regarding  the  amount  of  rent  reserved  by 
the  agreement.  Tomlinsm  v.  Day,  2  B.  and  B.  680,  5  B.  Moore, 
S5&p  S.C. 

Defence, 

Plaintiff* s  title  expired.']  Although  the  defendant  cannot 
impeach  the  title  of  the  plaintiff  under  whom  he  holds  ;  ante, 
y.  142 ;  yet  he  may  show  that  it  has  expired ;  Holmes  v.  Pon- 
tin,  Peake,  99.  Morgan  v.  Ambrose,  Peake's  Ev.  277.  Gravenor 
v.  Woodhouse,  1  Bingh.  43 ;  but  where  the  defendant  had  come 
in  under  the  plaintiff,  Lord  Ellenborough  held  that  it  was  not 
competent  for  him  to  show  that  the  plaintiff's  title  had  ex- 
pi  red,  unless  he  had  at  the  same  time  solemnly  renounced  the 
plaintiff's  title,  and  commenced  a  fresh  holding  under  another 
person.  Balls  v.  Westwood,  2  Campb.  11 ;  and  see  Neave  v.  Mass, 
1  Bingh.  360 ;  and  ante,  p.  143  ;  and  post,  "  Replevin,"  "  Evi- 
dence on  plea  if  Non  Dimisit,  £fc." 

In  an  action  by  the  assignee  of  a  reversion,  it  is  a  good 
defence  that  the  defendant  paid  the  rent  to  the  lessor  before 
notice  of  the  assignment.  Birch  v.  Wright,  1  T.  R.  378  ;  and 
tee  Lumley  v.  Hodgson,  16  East,  99.  Moss  v.  GaUxmore,  DougL 
282. 

Defendant's  occupation  determined.]  An  agreement  that  on  the 
tenant's  quitting  the  rent  shall  cease,  and  an  acceptance  of 
the  key  by  the  landlord  or  a  letting  of  the  premises  by  him 
to  a  third  person  is,  as  already  stated,  ante,  p.  144,  a  sufficient 
defence ;  Whitehead  v.  Clifford,  5  Taunt.  518.  Hall  v.  Burgess, 
5  B.  and  C.  332.  Grammar  v.  Legge,  8  B.  and  C.  324.  Waller 
v.  Atcheson,  3  Bingh.  462,  stated  ante,  p.  144 ;  but  evidence  that 
the  keys  of  the  premises  were  delivered  by  an  agent  of  the 
defendant  to  a  servant  at  the  plaintiff's  house,  and  that  the 
plaintiff  declared  that  they  had  been  lost  or  mislaid  is  not 
sufficient.  Harland  v.  Bromley,  1  Stark.  455.  An  eviction  by 
the  landlord  determines  the  occupation ;  and  where  the  pre- 
mises are  let  at  an  entire  rent,  an  eviction  from  some  part,  if 
the  tenant  gives  up  possession  of  the  residue,  is  a  complete 
defence  ;  Smith  v.  Raleigh,  3  Campb.  513 ;  but  if  the  tenant 
continues  in  possession  of  the  residue,  he  seems  liable  pro 
ianto;  Stokes  v.  Cooper,  3  Campb.  514  (n);  and  an  eviction  of 
the  under-tenant  is  an  eviction  of  the  tenant.  Bum  v.  Phelps, 
1  Starlde,  94.  Where  the  defendant  proved  that  he  took  pos- 
session as  administrator,  and  that  the  premises  had  been  pro- 
ductive of  no  profit  to  him,  and  that  eight  months  after  the 
intestate's  death  he  had  offered  to  surrender  them  to  the  plain- 
tiff, this  was  held  a  good  defence.  Remnant  v.  Bremiidge, 
8  Taunt.  191.    It  is  also  a  good  defence  that  the  defendant 
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lias  had  no  beneficial  use  and  occupation*  through  the  default 
of  the  plaintiff,  as  where  the  premise*  become  unsafe  and 
useless  for  want  of  repairs,  the  tenant  not  being  bound  to  re- 
pair ;  in  whack  case  he  is  not  liable  in  this  action,  though  he  has 
given  no  notice  to  quit.  Edwards  y,  EtheringUm,  JR.  and  M.  268. 

Defendant  treated  by  plaintiff  at  a  trespasser.]  If  the  landlord 
has  treated  the  tenant  as  a  trespasser,  he  cannot  afterwards 
recover  against  him  in  this  action.  Thus  if  he  has  recovered 
against  him  in  ejectment,  he  cannot  sue  in  this  action  for  top 
rent  accruing  after  the  day  of  the  demise.  Birch  v.  Wright, 
1  T.  R.  378.  Sea  Bridges  v.  Smith,  5  Bin«h.  410.  But  the  mope 
****&&  °f  an  ejectment,  and  laving  the  demise  before  the 
time  of  the  rent  accruing,  is  no  bar  to  an  action  for  use  and 
occupation.  Cobb  v.  Carpenter,  2  Campb.  13  (n).  * 

Statute  of  limitations,']  The  statute  of  limitations  is  a  good 
defence,  in  an  action  against  a  person  who  has  been  tenant 
from  year  to  year,  but  who  has  not  within  the  last  sis  years 
occupied  the  premises,  paid  rent,  or  done  any  act  from  which 
a  tenancy  can  be  inferred,  though  no  notice  to  quit  has  been 
given.  Leigh  v.  Thornton,  1  B.  and  A.  625. 

Illegality.]  It  is  a  good  defence  that  the  premises  have- 
been  occupied  for  an  immoral  purpose,  with  the  plaintiffs 
knowledge.  Crisp  v.  Churchill,  cited  1  B.  and  P.  340 ,  and  tee 
Gerardy  v.  Richardson,  1  Esp.  13.  Jennings  v.  Throgmortoa,  R. 
and  Af.  25  J  ;  and  see  post,  "Assumpsit  "  "  Defence,"  "Imm?- 
itttify." 


ASSUMPSIT  ON  BILLS  OF  EXCHANGE, 

Production  and  proof  of  the  bill.]  In  all  actions  upon  bills  of 
exchange  and  promissory  notes,  it  is  necessary  for  the  plaintiff 
to  produce  the  bill  or  note,  and  to  show  that  it  is  the  same  as 
that  on  which  he  has  declared.  But  where  it  appears  that  the 
instrument  has  been  destroyed,  as  where  the  defendant  tore 
his  own  note  of  hand,  a  copy  is  admissible.  Anon.  1  Ld.  Raym. 
731.  The  plaintiff  cannot  recover  on  a  lost  bill,  indorsed  by 
the  payee,  without  proving  that  it  has  been  destroyed,  though 
he  has  offered  an  indemnity  to  the  defendant;  Pearson  v. 
Hutcheton,  3  Campb.  211,  6  Esp.  126,  S.C.  Hansard  v.  8o- 
bkuon,  7  B.  and  C.  90,  R.  and  M.  404  (n),  S.  C. ;  and 
though  the  bill  was  lost  after  it  became  due ;  Poole  v.  Smith, 
Holt,  144.  Hansard  v.  Robimon,  ubisnp.;  and  an  express  pro- 
mise to  pay  the  lost  bill  will  not  entitle  him  to  recover.  Davis 
v.  Dodd,  4  Taunt.  602.  But  where  a  bill  is  lost  with  only  a 
special  indorsement  upon  it  by  the  payee,  the  indorser  may 
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recover  upon  it,  for  the  holder  can  make  no  title  to  it.  Long 
T.  Baillie,  2  Campb.  214  (n) ;  and  see  Smith  v.  Clarke,  Peake, 
225.  If  the  acceptor  improperly  detains  the  bill  in  his  hands, 
the  drawer  or  other  party  may  sue  him  upon  it,  and  give  him 
notice  to  produce  it;  Smith  v.  M'Clure,  5  East,  477;  and 
where  the  defendant  had  admitted  that  he  owed  the  money 
due  upon  a  bill,  which  was  in  his  own  possession, 'Abbott,  C.  J., 
held  that  such  admission  might  be  given  in  evidence,  under 
the  common  counts,  without  a  notice  to  produce  the  bill. 
Fryer  v.  Brown,  R.  and  M.  145. 

The  bill  or  note  produced  must  appear  to  be  the  same  upon 
which  the  plaintiff  has  declared,  and  if  any  material  variance 
exist,  it  is  a  ground  of  nonsuit.  Where  a  bill  appears  to  be 
altered,  it  lies  upon  the  party  producing  it  to  show  that  the 
alteration  was  not  improperly  made.  Henman  v.  Dickinson, 
5  Bingh.  183 ;  see  ante,  p.  126. 

Variance  in  names.']  A  variance  in  the  names  of  the  parties 
to  the  action  will  not  be  a  ground  of  nonsuit,  because  it  should 
he  pleaded  in  abatement,  provided  the  identity  be  proved,  as 
where  the  plaintiff  was  called  Edward  instead  of  Edmund ; 
Boughton  v.  Frere,  3  Campb.  29 ;  so  of  a  misnomer  in  the  sur- 
name of  plaintiff;  Jowett  v.  Charnock,  6  M.  and  S.  45;  and 
where  the  plaintiff  is  misnamed  in  a  note,  he  may  show  by 
evidence  that  he  was  the  person  intended.  Willis  v.  Barrett, 
2  Stark.  29.  Where  a  bill  is  drawn  with  the  payee's  name  in 
blank,  and  in  the  declaration  it  is  stated  that  A.B.  (a  bona 
fide  holder  who  has  inserted  his  own  name)  was  payee,  it  is 
no  variance.  Attwood  v.  Griffin,  By.  and  Moo.  425.  A  variance 
in  the  christian  name  of  the  defendant  is  not  material,  if  it 
appear  that  he  has  been  served  with  process.  Dickenson  v. 
Bowes,  16  East,  110.  But  where,  in  an  action  against  three 
makers  of  a  note,  the  declaration  stated  it  to  have  been  made 
by  William  Austin,  Robert  Strobell,  and  William  ShutUffe,  of 
whom  the  two  latter  were  outlawed,  and  it  appeared  that  the 
names  were  William  Austin,  Samuel  Strobell,  and  William 
Shirtliffe,  the  variance  was  held  fatal.  No  proof  was  given 
of  the  identity  of  the  parties.  Gordon  v.  Austin,  4  T.  R.  611. 
Where  the  misnomer  is  in  the  name  of  a  person  not  a  party 
to  the  action,  and  cannot  therefore  be  pleaded  in  abatement, 
it  is  fatal ;  as  John  Crouch,  for  John  Couch.  Whitwell  v.  Btir- 
fiett,  3  B.  and  P.  559.  But  where  a  bill  was  stated  to  have 
been  indorsed  by  Philip  Phillip,  and  it  appeared  that  his  name 
was  Philip  Phillips,  and  that  he  had  so  indorsed  the  bill,  Lord 
Bllenborough  refused  to  nonsuit,  observing  that  whether  the 
name  on  the  bill  be  the  party's  false  or  true  name  is  immate- 
rial, if  it  be  his  name  of  trade,  and  that  the  only  question  was 
as  to  the  identity  of  the  person.  Forman  v.  Jacob,  1  Stark.  47* 
Proof  that  other  persons  joined  the  defendant  in  drawing,  or 
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accepting  the  bill,  is  immaterial  under  the  general  issue,  it- 
being  matter  of  plea  in  abatement.   Mountaephen  v.  Brooke, 
1 B.  and  A.  224 ;  see  ante,  p.  43. 
As  to  variance  in  the  date  of  a  bill  or  note,  vide  ante,  p.  50* 

Variance  in  place  of  payment.']  If  a  bill  is  drawn  (in  the 
body  of  it),  payable  at  a  particular  place,  it  is  a  fatal  variance 
to  state  it  without  that  qualification.  Bayley  on  bitts,  310.  So 
where  a  bill  is  directed  to  "  A.  B.  payable  in  London/'  at 
the  foot,  payment  in  London  is  part  of  the  contract,  and  the 
omission  of  the  qualification  would  be  fatal.  Hodge  v.  FiUis, 
3  Campb.  463.  And  where  a  note  contains,  in  the  body  of  it, 
a  promise  to  pay  at  a  particular  place,  it  is  a  variance  to  omit 
the  place;  Roche  v.  Campbell,  3  Campb.  247,  Sanderson  v.  Bowes, 
14  East,  500 ;  but  where  the  place  of  payment  is  only  men* 
tioned  in  the  memorandum  at  the  fort  of  a  note,  it  is  no  vari- 
ance to  omit  it ;  Price  v.  Mitchell,  4  Campb.  200.  Williams  v. 
Waring,  10  B.  and  C.  2 ;  and  if  stated  in  the  declaration  to  be 
made  payable  there,  it  is  a  variance.  Exon  v.  Russell,  4  If* 
and  S.  505  ;  but  see  Hardy  v.  Woudroffe,  2  Stark.  31 9.  Sproule 
t.  Leggy  3  Stark.  157,  semb.  cent.  Where  the  memorandum  at 
the  foot  of  the  note  was  printed,  Lord  Ellenborough  consi 
dered  the  place  of  payment  there  mentioned  to  be  part  of 
the  contract.    Tregothick  v.  Edwin,  1  Stark.  468.      By  stat*- 

1  and  2  Geo.  IV.  c.78,  if  a  person  shall  accept  a  bill  payable 
at  the  house  of  a  banker,  or  other  place,  without  further  ex- 
pression, it  shall  be  taken  to  be  a  general  acceptance  ;  but  if 
he  express  that  he  accepts  it  at  a  banker's,  or  other  place, 
and  not  otherwise  or  elsewhere,  such  acceptance  shall  be 
taken  to  be  a  special  acceptance.  See  Selby  v.  Eden,  3  Bingh, 
611.  Fayle  v.  Bird,  6  B.  and  C.  531 ;  post,  p.  152. 

Variance  in  direction."]  An  allegation  that  the  bill  was  di« 
rected  to  the  defendant,  is  not  supported  by  proof  that  the 
drawer  drew  the  bill  to  his  own  order,  payable  at  a  specified 
place,  though  the  defendant  had  accepted  it.  Gray  v.  Milner> 

2  Stark.  336;  see  3  B.  Moore,  90,  8  Taunt.  739,  S.C.,  second 
action  on  same  bill.  In  an  action  against  the  acceptor  upon  A 
bill  directed  to  him,  or,  in  his  absence,  to  J.  S.,  the  condi- 
tional direction  to  J.  S.  need  not  be  stated.  Anon.  12,  Mod* 
447.    Bayley  on  bills,  309. 

Variance  in  consideration.]  The  words  "value  received," 
in  a  bill  payable  to  the  drawer's  order,  mean  value  received 
by  the  drawee;  and  if  stated  to  be  value  received  by  the 
drawer,  it  is  a  variance.  Highmore  v.  Primrose,  5  M.  and  S.  65. 
Priddy  v.  Henbrey,  1  B.  and  C.  675.  But  where  the  bill  is 
drawn  payable  to  the  order  of  a  third  person,  "for  value  re- 
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©eived,"  it  is  no  variance  to  state  that  it  was  for  value  re- 
ceived of  the  drawer.  Grant  v.  Da  Costa,  3  M.  and  S.  351. 
"  Value  received  "  in  a  note,  imports  value  received  from  the 
payee.  Clayton  v.  Gosling,  5  B.  and  C.  360.  Value  received  in 
leather,  for  value  delivered  in  leather,  is  no  variance.  Jones  v. 
Mart,  2  Campb.  306. 

Variance  in  statement  of  currency.']  Where  the  declaration 
en  a  hill  drawn  in  Ireland  stated  that  it  was  drawn  for  a  cer- 
tain sum,  without  stating  it  to  be  Irish  currency,  which  it 
was  in  fact,  the  variance  was  held  fatal.  Kearney  v.  King^ 
2  B.  and  A.  301.   Sprowk  v.  Legge,  1  B.  and  C.  16. 

Variance  in  proof  of  the  drawing,  or  accepting,  or  indorsing.] 
Where  the  declaration  stated  that  A.  indorsed  a  note^ts  own  hand- 
writing  being  thereunto  subscribed,  and  it  appeared  to  have  been 
indorsed  by  procuration,  it  was  held  a  variance;  Levy  v.  Wilson, 
5  Esp.  180 ;  but  in  a  similar  case,  where  it  appeared  that  the 
name  was  written  by  the  wife  of  the  indorser,  under  his 
authority,  Lord  Ellenborough  was  inclined  to  think  it  enough 
to  show  the  name  written  by  an  authorised  agent ;  Heimsley  v. 
Loader,  2  Campb.  450 ;  and  where  the  declaration  stated  that 
the  defendants  made  their  bill,  ' '  their  own  proper  hands  being 
thereunto  subscribed,"  and  the  bill  appeared  to  be  drawn  in 
the  defendant's  firm  of  "Mars  and  Co."  Lord  Ellenborough 
refused  to  nonsuit  for  the  variance.  Jones  v.  Mars,  2  Campb* 
305.  So  where  the  averment  was,  as  in  the  above  case* 
but  it  appeared  that  the  name  was  written  by  the  son  of  the 
party  with  his  authority,  Lord  Tenterden  held  it  to  be  no  va- 
riance. Booth  v.  Grme,  1  M.  and  M.  182.  A  note  made  by 
A.  only,  cannot  be  declared  on  as  the  joint  note  of  A.  and  B. 
though  given  to  secure  a  debt  for  which  A.  and  B.  were 
jointly  liable.  Siffkin  v.  Walker,  2  Campb.  308. 

Variance  in  presentment.]  A  variance  in  the  day  of  present- 
ment is  not  material,  in  an  action  against  the  acceptor  on  a  bill 
payable  a  given  time  after  sight ;  Forman  v.  Jacob,  1  Stark.  46 ; 
but  where  the  time  of  payment  depends  upon  the  presentment, 
and  the  action  is  against  the  drawer  of  a  bill,  or  indorser  of  a 
bill  or  note,  the  very  day  of  the  presentment  ought  to  be 
stated.  Bay  ley  on  bills,  317.  However,  where  the  averment  is 
that  the  bill  was  presented  when  it  became  due  and  payable,  to 
wit,  on  &c,  it  is  not  necessary  to  prove  the  exact  day  laid 
sunder  the  videlicet,  and  therefore  if  it  be  a  Sunday,  it  is  im- 
material. Bynner  v.  Russell,  1  Brngh.  23,  7  B.  Moore,  286, 
$.€.  And  if  a  presentment  by  a  certain  person  is  alleged,  a 
presentment  by  another  may  be  proved.  Boekm  v*  Campbell, 
1  Gmo,  55. 
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If  the  word  "at"  be  inserted  before  the  name  of  the 
drawee,  it  is  no  variance  to  state  that  the  bill  was  drawn  on 
the  drawee.  ShuUleworth  v.  Stephens,  1  Campb.  407 ;  and  see 
Buss,  and  Ry.  C.  C.  R.  511,  Allen  v.  Mawson,  4  Campb.  115. 
Where  an  instrument  was  in  this  form — "  Three  months  after 
date  I  promise  to  pay,  &c. 

"  J.  B.  Grutherot,  John  Bury. 

"  35,  Montague-place,  (Indorsed)      John  Bury." 

It  was  held  that  the  holder  might  treat  this  as  a  promissory 
note,  or  (Per  Ld.  Tenter  den,  Buy  ley,  and  Holroyd,  J.J.)  as  a 
bill  of  exchange  at  his  election.  Edi*  v.  Bury,  6B.  and  C.433. 

Payee  against  Acceptor. 

The  plaintiff  must  produce  the  bill  and  prove  the  acceptance 
by  the  defendant,  and  if  such  acceptance  is  conditional,  that 
the  condition  has  been  performed. 

Acceptance  in  writing  or  parol.]  By  stat.  1  and  2  Geo.  IV, 
c  78,  no  acceptance  of  any  inland  bill  of  exchange  shall  be 
sufficient  to  charge  any  person,  unless  the  acceptance  be  in 
writing  on  the  bill,  or  if  there  be  more  than  one  part  of  the 
bill,  on  one  of  the  parts.  But  in  the  case  of  foreign  bills,  a 
parol  acceptance,  or  an  acceptance  by  a  collateral  writing,  is 
still  sufficient.  A  letter,  stating  that  such  a  bill  "  shall  meet 
with  due  honour,"  is  an  acceptance,  Clarke  v.  Cock,  4  East, 
57,  or  that  the  holder  "  may  rest  satisfied  as  to  payment." 
Wilkinson  v.  Luiwidge,  1  Str.  649 ;  set  also  Wynne  v.  Raihes, 
5  East,  514.  "  What !  not  accepted?  We  have  had  the  money, 
and  they  ought  to  be  paid ;  but  I  do  not  interfere  in  this  busi- 
ness, you  should  see  my  partner,"  held  to  be  an  acceptance* 
Ftirlee\r.  Herring,  S  Bingh.  625.  "  Your  bill  shall  have  at- 
tention," is  not  an  acceptance,  Rees  v.  Warwick,  2  B.  and  A* 
113,  and  a  promise  to  pay  a  non-existing  bill,  is  no  accept* 
•nee,  Johnson  v.  Collins,  1  East,  98,  unless  perhaps  some  per- 
son be  thereby  induced  to  take  or  retain  the  bill.  Ibid.  PUlans 
T.  Van  Meirop,  Burr.  1663.  Pierson  v.  Dunlop,  Cowp.  571.  BayL 
on  bills,  144. 

Acceptance,  absolute  or  conditional.']  If  the  acceptance  is 
conditional,  a  performance  of  the  condition  must  be  alleged 
and  proved,  Swan  v.  Cox,  1  Mars/s.  176,  or  if  the  condition 
has  not  been  performed,  a  legal  excuse  must  be  averred  and 
proved. 

Acceptance^  general  or  special.]  An  acceptance  at  a  banker's 
or  other  place  is  only  a  general  acceptance,  but  an  accept- 
ance at  a  banker's  or  other  place  only,  and  not  otherwise,  or  else" 
*kert,  is  s  qualified  acceptance,  and  a  presentment  of  the  bill 
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there  must  be  stated  and  proved.  1  and  2  Geo.  IV.  e.  78.  A. 
bill  which  is  drawn  payable  at  a  particular  place,  is  within 
this  statute,  and  unless  the  acceptance  is  a  special  one  within 
the  act,  it  is  not  necessary  to  aver  or  prove  a  presentment  at 
the  particular  place,  it  being  held  that  there  is  no  distinction 
between  the  case  where  the  bill  is  so  rendered  payable  by  the 
language  of  the  drawers,  and  the  case  where  it  is  accepted  so 
payable  by  the  language  of  the  acceptor.  Selby  v.  Eden,  3  Bingh. 
611.  Fayle  v.  Bird,  6  B.  and  C.  551.  In  the  case  of  a  general 
acceptance,  it  is  not  necessary  to  aver  or  prove  a  present- 
ment^ Turner  v.  Heyden,  4  B.  and  C.  1 ;  but  if  tbe  acceptance 
is  qualified,  the  plaintiff  must  aver  and  prove  presentment  at 
the  place  named,  Rowe  v.  Young,  2  B.andB.  165,  though 
in  the  latter  case  notice  of  non-payment  to  the  acceptor 
is  unnecessary  ;  Treacher  v.  Hinton,  4  B.  and  A.  413.  The 
holder  need  not  present  a  bill,  specially  accepted,  at  the  place 
named,  on  the  very  day  it  becomes  due,  provided  the  money 
is  not  lost  by  such  neglect.  Rhodes  v.  Gent,  5  B.  and  A.  244. 
And  where,  since  the  stat.  1  and  2  Geo.  IV.  c.  78,  a  bill  is 
accepted  payable  at  a  banker's,  without  saying,  '*  and  not 
otherwise  or  elsewhere,"  which  is  a  general  acceptance,  and 
the  holder  neglects  to  present  it,  and  the  bankers  fail  with 
money  of  the  acceptor  in  their  hands,  the  acceptor  is  not  there* 
by  discharged.  Turner  v.  Hay  den,  4  B.  and  C.  1. 

Acceptance,  how  proved."]  The  acceptance,  if  written,  is 
proved  by  evidence  of  the  acceptor's  handwriting,  and  if  there 
is  an  attesting  witness,  by  calling  him.  If  several,  not  part* 
ners,  are  acceptors,  the  handwriting  of  each  must  be  proved. 
Gray  v.  Palmers,  1  Esp.  135.  If  one  of  several  partners  accept 
a  bill  drawn  on  the  firm,  it  is  sufficient  to  prove  the  partner- 
ship, and  his  handwriting,  in  an  action  against  all ;  Mason  v. 
Rumsey,  1  Catnpb.  384 ;  but  it  is  a  good  defence  that  the 
plaintiff  had  notice,  that  the  firm  would  not  be  bound  by  such 
an  acceptance,  Gallway  v.  Smith  son,  10  East,  264,  or  that  the 
bill  was  not  accepted  for  partnership  purposes,  and  that  there 
is  covin  between  the  partner  who  accepts  and  the  plaintiff. 
Sherriff  v.  With,  1  East,  48.  Green  v.  Deakin,  2  Stark.  347. 
But  in  the  absence  of  fraud  or  collusion  a  party  who  has  re- 
ceived a  bill,  given  by  one  of  several  partners  for  his  separate 
debt,  may  sue  tbe  partnership  on  such  bill.  Swan  v.  Steele, 
7  East,  210.  Ridley  v.  Taylor,  13  East,  175.  Baker  r.  Charlton, 
Peake,  80.  In  an  action  against  A.  and  B.  as  acceptors,  if  A. 
pleads  a  plea  which  admits  his  signature,  yet  it  must  still  be 
proved  as  against  B.  Gray  v.  Palmers,  1  Esp.  135.^  If  the 
acceptance  is  by  agent,  his  authority  and  handwriting  must 
be  proved,  and  the  agent  himself  is  a  competent  witness  to 
prove  the  authority.  If  the  authority  was  in  writing  it  should 
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be  produced  and  proved.  Johnson  v.  Mason,  1  Esp.  90.  If  the 
defendant  acknowledges  his  handwriting,  or  promises  to  pay, 
Jones  v.  Morgan,  2  Campb.  474,  or  pays  part,  Vaughan  v.  Fuller, 
2  Str.  1246,  it  is  an  admission,  and  dispenses  with  the  proof 
of  the  acceptance.  An  admission  by  one  of  several  acceptors, 
not  partners,  is  not  evidence  against  the  rest ;  Gray  v*  Pal- 
mers, 1  Esp.  135 ;  but  after  a  partnership  is  established,  the 
admission  of  the  partner  who  accepted  the  bill  will  be  proof 
of  the  acceptance  against  all,  Hodenpyl  v.  Vingerhoed,  Chitty  on 
bills,  489,  5th  ed.,  see  ante,  p.  30,  and  an  admission  by  one 
partner  of  his  partnership  with  his  co-defendants,  who  had 
been  outlawed,  was  held  to  be  sufficient  proof  of  the  partner- 
ship as  against  him.  Songster  v.  Mazzarredo,  1  Stark.  161.  If 
the  acceptor,  on  being  applied  to  for  payment,  desire  the 
party  to  call  again,  it  will  not  prevent  him  from  proving  the 
acceptance  a  forgery,  but  it  is  otherwise  if  he  has  adopted 
the  acceptance,  as  by  paying  other  bills  of  the  same  kind, 
Barber  y.  Gingell,  3  Esp.  60,  or  acknowledging  the  handwriting 
to  be  his.  Leach  v.  Buchanan,  4  Esp.  226. 

Where  in  an  action  against  the  acceptor  of  a  bill,  his  at- 
torney gave  a  notice  to  produce  all  papers  relating  to  a  bill 
described  as  the  bill*  in  question,  "  accepted  by  the  said  de- 
fendant," the  notice  was  held  to  be  primd  facie  evidence  of 
the  acceptance.  Holt  v.  Squire,  R.  and  M.  282. 

Some  evidence  of  the  identity  of  the  defendant  and  the 
person  who  has  accepted  the  bill  is  necessary,  and  it  is  not 
sufficient  merely  to  prove  that  a  person,  calling  himself  by  the 
same  name,  accepted  the  bill.  Bull.  N.  P.  171.  Middleton  v# 
Sendford,  4  Campb.  34.  Parkins  y.  Hawkshaw,  2  Stark.  239 ;  see 
Bulkeley  y.  Butler,  2  B.  arid  C.  441,  post,  p.  155,  Roach  v.  Ostler, 
1  M.  and  JR.  120. 

Acceptance,  effect  of.~]  An  acceptance  admits  the  hand- 
writing of  the  drawer,  and  if  drawn  by  procuration,  the  pro- 
curation, Robinson  v.  Yarrow,  7  Taunt.  455,  Porthouse  v. 
Parker,  1  Campb.  82,  and  the  acceptor  cannot  say  that  the 
drawer's  name  is  forged.  Smith  v.  Chester,  1  T.R.  655,  Bass 
▼.  Clwe,  4  M.  and  S.  15.  So  if  the  bill  was  drawn  in  the  name 
of  ,a  firm,  the  acceptor  cannot  object  that  it  was  drawn  by  a 
single  person,  Bass  v.  Ctive,  4s  M.  and  S.  13,  nor  can  he  set  up 
the  drawer's  inability,  as  that  he  was  an  infant.  Taylor  y9 
Crofter,  4  Esp.  187. 

Evidence  under  common  counts.']  If  the  payee  is  also  the 
drawer,  the  bill  will  be  evidence  under  the  count  for  money 
had  and  received,  Thompson  v.  Morgan,  3  Campb.  101,  or  under 
the  count  on  an  account  stated  ;  Per  Abbott,  C.  J.,  Rhodes  v. 
Gent,  5  B.  and  A.  245  ;  and  it  is  said  to  be  primd  facie  evidence 
of  money  had  and  received  by  the  acceptor  to  the  use  of  the 
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holder;  Bayley  on  bitls,  287,  4tfc  ed. ;  but  this  does  not  appear 
to  be  law  unless  between  immediate  parties.  Bentiey  v. 
Northern*,  1  M.  ami  M.  66,  Waynam  ▼.  And,  1  C<n»pe.  175. 
An  acknowledgment  of  the  debt  by  the  defendant  will  enable 
the  holder  to  recover  upon  the  count  on  an  account  stated. 
Highmore  v.  Primrose,  5  M.  and  S.  65. 

Indorsee  against  Acceptor. 

In  an  action  by  the  indorsee  against  the  acceptor,  the  plain- 
tiff must  prove  the  acceptance  (which  admits  the  drawing  of 
the  bill,  vide  supra),  and  secondly,  the  indorsements  stated  in 
the  declaration. 

Indorsement,  hew  proved."]  None  of  the  indorsements  are 
admitted  by  the  acceptance,  Smith  v.  Chester,  1  T.  R.  654,  and 
even  where  the  bill  is  payable  to  the  drawer's  order,  his 
handwriting  as  indorser  must  be  proved,  though  his  name  was 
on  the  bill  at  the  time  of  acceptance.  Bosanquet  v.  Anderson, 
6  Esp.  43.  So  where  a  bill  drawn  payable  to  the  drawer's 
own  order,  was  drawn  and  indorsed  by  procuration,  by  the 
same  person,  it  was  held  that  the  acceptance  only  admitted 
the  drawing  by  procuration,  and  not  the  indorsement  by  pro* 
curation.  Robinson  v.  Yarrow,  7  Taunt.  455.  But  in  an  action 
against  the  acceptor  of  a  bill,  drawn  in  favour  of  A.  and  B., 
and  indorsed  by  A.  in  the  name  of  A.  and  B.,  and  afterwards 
accepted  by  the  defendant,  on  it  being  objected  that  the 
payees  were  not  partners,  and  that,  therefore,  the  indorsement 
Was  irregular,  Lord  Ellenborough  is  said  to  have  held,  that 
after  acceptance,  the  defendant  could  not  dispute  the  regula- 
rity ef  the  indorsement ;  Jones  v.  Radford,  1  Campb.  83  (n),  std 
qwere,  for  it  is  said  by  Lord  Ellenborough,  in  another  case, 
that  though  the  drawee  accept  the  bill  with  many  names  on  it, 
if  laid  in  tbe  declaration,  they  should  be  proved.  Bosanquet  v. 
Anderson,  6  Esp.  43.  Where  there  was  no  proof  of  the  hand- 
writing of  one  of  the  indorsers,  but  it  appeared  that  the  in- 
dorsement was  upon  the  bill  when  the  defendant  accepted  it, 
and  that  he  promised  to  pay  it,  Ryder,  C.  J.,  left  the  case  to  the 
jury,  who  found  for  the  plaintiff,  and  tbe  court  refused  a  new 
trial.  Hankey  v.  Wilson,  Say.  223.  Bayley  on  bills,  367.  And 
where  a  bill  was  shown  to  the  drawer  with  the  name  of  the 
payee  indorsed  upon  it,  and  the  drawer  merely  objected  the 
want  of  consideration,  it  was  ruled  that  it  did  not  supersede 
the  necessity  of  proving  the  indorser's  handwriting.  Duncan 
v.  Scott,  1  Campb.  101.  An  offer  made  by  the  acceptor  to  pay 
a  bill,  with  certain  names  on  it,  is  a  sufficient  admission  ef  the 
plaintiff's  title  so  as  to  supersede  the  necessity  of  proof  of 
each  person's  handwriting.  Bosanquet  v.  Anderson,  6  Esp.  45; 
see  also  Sidford  v.  Chambers,  1  Stark.  326.  An  admission  of  his 
handwriting  by  the  indorser,  though  evidence  against  himself 
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is  not  evidence  in  an  action  against  the  acceptor*  Hmmings  vm 
Robinson,  Barnes,  436.  Bay  I.  on  bills,  379,  4th  td.;  but  see 
Maddocks  v.  Havkey,  2  Esp.  647. 

It  must  appear  that  the  indorsements  were  made  by  the 
persons  by  whom  they  purport  to  have  been  made.  See  ante, 
p.  67,  as  to  identity,  in  an  action  by  an  indorsee  against  the 
acceptor  of  a  bill  of  exchange  whereof  E.  S.  was  the  payee, 
the  plaintiff  proved,  that  a  person  calling  himself  E.  S.  came 
to  C,  having  in  his  possession  the  bill  in  question,  and  also  a 
letter  of  introduction  proved  to  be  genuine,  which  was  ex- 
pressed to  be  given  to  a  person  introduced  to  the  writer  as 
£.  S.,  and  also  another  bill  of  exchange,  drawn  by  the  writer 
of  that  letter.  The  bearer  of  these  documents,  after  remaining 
ten  days  at  C,  during  which  time  he  daily  visited  the  plain* 
tuT,  indorsed  to  him  the  bill  in  question'  and  received  value 
for  it,  and  also  a  letter  of  credit.  This  was  held  to  be  evi- 
dence of  the  identity  of  this. person  with  £.  S.  in  the  absenoe 
of  any  evidence  in  answer.  Bulkeley  v.  Butler,  %  B.  and  C. 
434. 

What  indorsements  are  good.']  If  the  payee  has  delivered  over 
the  bill  without  indorsement,  for  a  valuable  consideration,  and 
afterwards  becomes  bankrupt,  he  may  indorse  it  notwithstand- 
ing his  bankruptcy.  Smith  v.  Pickering,  Peuke,  50.  So  the 
drawer  of  a  bill  payable  to  his  own  order,  and  accepted  for  his 
accommodation,  may  indorse  it  after  his  bankruptcy,  for  it 
does  not  pass  to  bis  assignees.  Wallace  v.  Hardacre,  1  Camph. 
46.  Arden  v.  Wathins,  3  East,  317.  An  indorsement  by  a  feme 
covert,  of  a  bill  payable  to  her  order,  in  her  own  name,  con- 
veys no  interest,  Barlow  v.  Bishop,  1  East,  432,  unless  from 
circumstances  the  jury  can  infer  an  authority  from  her  hus- 
band to  her  to  indorse  it  in  such  name,  as  if  he  promise  to  pay 
the  bill.  Id,  434.  Cotes  v.  Davis,  1  Campb.  485.  Infancy  being 
a  persona]  privilege,  the  acceptor  cannot  set  up  the  infancy  of 
the  indorser  as  a  defence.  Taylor  v.  Cniker,  4  Esp.  187,  recog. 
2  B.  and  C.  299  ;  and  see  Jones  v.  Darch,  4  Price,  .300.  On 
the  death  of  the  holder,  his  executor  or  administrator  may 
indorse.  Rawlinson  v.  Stone,  3  Wils.  1.  Unless  the  persons 
indorsing  are  in  partnership,  the  indorsement  of  each  must 
be  proved ;  Carvick  v.  Vickery,  Dougl.  653  (n)  ;  but  if  a 
partnership  be  proved,  an  indorsement  by  one  of  the  partners, 
in  the  partnership  name,  is  sufficient,  vide  supra.  On  the  dis- 
solution of  a  partnership,  a  power  given  to  one  of  the  partners 
to  receive  and  pay  debts,  does  not  authorise  him  to  indorse 
a  bill  in  the  name  of  the  partnership.  Kilgour  v.  Finlayseu, 
1  H.  Bl.  155.  See  Dolman  v.  Orchard,  2  C.  and  P.  104.  Lacy  v. 
Weoleot,  2  D.  and  R.  458.  And  if  one  of  several  partners  who 
have  a  right  to  indorse  becomes  bankrupt  and  indorses  the  bill, 
such  an  indorsement,  though  made  to  a  creditor  .of  the  firm, 
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will  confer  no  title;  Thomason  v.  Frere,  10  East,  418;  see 
Drayton  v.  Dule,  2  B.  and  C.  293  ;  but  where  the  partners  hold 
the  bill  as  trustees,  and  one  of  them  becomes  bankrupt,  he 
and  the  rest  may  indorse.  Ramsbottom  v.  Cator,  1  Stark,  228. 
On  a  bill  payable  to  A.,  for  the  use  of  B.,  the  right  to  transfer 
is  in  A.  Evans  v.  Crutnlington,  Carth,  5 ;  but  see  Sigourney  v. 
Lloyd,  8  B.  and  C.  631. 

What  indorsements  need  be  •proved.']  If  all  the  indorsement! 
have  been  stated,  though  unnecessarily,  they  must,  it  seems, 
be  proved  ;  Waynam  v.  Bendy  1  Campb.  175,  Bosanquet  v.  An- 
derson, 6  E&p.  43  ;  but  where  the  first  indorsement  is  in  blank, 
the  plaintiff  may  state  an  indorsement  from  the  payee  to  him- 
self immediately,  though  there  be  intermediate  special  in- 
dorsements, and  it  will  only  be  necessary  to  prove  the  first 
indorsement.  Smith  v.  Clarke,  Peake,  225.  In  an  action  by 
the  indorsees  of  a  bill  against  the  acceptor,  the  first  count 
stated  all  the  indorsements,  the  second  count  an  indorsement 
by  the  payee  to  the  plaintiff;  Abbott,  C.J.,  said,  that  all 
the  indorsements  must  be  proved  or  struck  out,  though  not 
stated  in  the  declaration.  •«  I  remember,"  said  his  Lordship, 
*'  Mr.  Justice  Bayley  so  ruling,  and  striking  them  out  him- 
self at  the  trial ;  and  this  need  not  be  done  before  the  trial/' 
Cocks  v.  BorrodoAle,  Chitty,  392.  7th  ed. 


Title  of  the  plaintiffs  as  indorsees.]  When  a  bill  is  indorsed 
in  blank,  possession  is  a  sufficient  prima  facie  title,  and  several 
plaintiffs  suing  as  indorsees  need  not  prove  that  they  are  in 
partnership,  or  that  the  bill  was  indorsed  to  them  jointly ; 
Ord  v.  Portal,  3  Campb.  239  ;  Rordasnz  v.  Leach,  1  Stark,  446 ; 
and  see  Machell  v.  Kinnear,  1  Stark.  499 ;  Attwood  v.  Rattenbury, 
6  B.  Moore,  579 ;  but  where  it  is  specially  indorsed  to  a  firm, 
the  partnership  of  the  plaintiffs  must  be  proved ;  3  Campb. 
240 ;  and  where  the  plaintiffs  sue  in  a  particular  capacity,  as 
assignees  of  a  bankrupt  for  instance,  they  must  prove  that  the 
bills  were  indorsed  to  them  in  that  capacity.  Bernasconi  v. 
Duke  qf'Argyle,  3  C.  and  P.  29. 

Evidence  under  the  money  counts,]  An  acceptance  is  said  to 
be  evidence  of  money  had  and  received  by  the  acceptor  to 
the  use  of  ihe  holder ;  Bayley  on  hills,  287 ;  and  it  has  therefore 
been  supposed,  that  in  an  action  by  an  indorsee  against  an 
acceptor,  the  bill  may  be  given  in  evidence  under  the  count 
for  money  had  and  received.  2  Phil.  Ev.  30.  But  late  au- 
thorities show  that  it  is  only  where  the  bill  or  note  is  en- 
forced between  immediate  parties,  that  the  plaintiff  can 
recover  on  the  count  for  money  had  and  received.  Waynham 
v.  Bend,  1  Campb.  175.  Exon  v.  Russell,  4  M.  and  S.  507. 
Thompson  v.  Morgan,  3  Campb.  101.  Wells  v.  Girling,  Cow,  99, 
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3  B.  Moore,  79.    Bently  v.  Northouse,  1  M.  aid*  Af.  66.    Eale$ 
v.  Dicker,  1  M.  mid  M .  324, 

Drawer  against  Acceptor, 

When  a  bill,  not  payable  to  the  drawer's  order,  has  been 
dishonoured  and  taken  up  by  the  drawer,  the  latter  may  aue 
the  acceptor,  and  in  such  action  must  prove,  1.  The  accept* 
ance,  (vide  ante,  p.  152)  ;  2.  The  presentment  to  the  defendant, 
and  his  refusal,  which  may  he  done  by  calling  the  person  who 
presented  the  bill,  or  by  proving  a  promise  to  pay  by  the 
defendant,  which  dispenses  with  proof  of  the  presentment ; 
and  3.  The  payment  of  the  bill  by  the  plaintiff.  To  prove 
the  latter  fact,-  it  is  not  sufficient  to  produce  the  bill  with  a 
receipt  on  the  back  of  it,  as  from  the  then  holder,  for  the 
receipt  primd  facie  imports  that  the  bill  was  paid  by  the  ac- 
ceptor. Scholey  v.  WaUhy,  Peake,  24.  It  will  not  be  neces- 
sary for  the  plaintiff,  in  the  first  instance,  to  prove  that  the 
defendant  had  effects  of  the  plaintiff  in  his  hands,  the  ac- 
ceptance being  sufficient  primd  facie  evidence  of  that  fact. 
Verev.  Lewis,  3  T.ft.  183.  The  bill  may  be  given  in  evi- 
dence under  the  count  for  money  had  and  received,  where  it 
is  payable  to  the  order  of  the  drawer.  Thompson  v.  Morgan, 
3  Campb.  101,  ante,  p.  153. 

Payee  against  Drawer, 

In  an  action  by  the  payee  against  the  drawer,  the  plaintiff 
mast  prove,  1.  Ihe  drawing  of  the  bill ;  2.  Presentment  to 
the  drawee  or  acceptor ;  3.  His  default ;  4.  Notice  to  the 
defendant  of  the  dishonour* 

The  drawing  of  the  bill.']  The  drawing  of  the  bill  must  be 
proved  by  evidence  of  the  drawer's  handwriting,  see  ante,  p. 
68;  or  it  drawn  by  an  agent,  by  proving  the  authority  of  the 
agent  If  drawn  in  the  name  of  a  partnership,  the  partnership 
must  be  proved,  and  the  handwriting  of  the  partner  who 
drew  the  bill,  see  ante,  p.  152. 

Presentment  to  the  drawee  or  acceptor,']  A  presentment  for 
acceptance  is  not  necessary,  except  in  cases  of  bills  payable 
within  a  limited  time  after  sight,  Bay  ley  on  bills,  182  ;  but  if 
presented  and  refused  acceptance,  notice  of  such  refusal  must 
be  given,  Goodall  v.  Dolley,  1  T.  R.  712,  though  the  drawer 
of  a  bill  is  not  discharged  by  waut  of  notice  of  non-accept- 
ance where  the  bill  has  passed  into  the  hands  of  a  bondjide 
indorsee  for  value,  who  has  no  knowledge  of  the  dishonour. 
Dunn  v.  O'Keefe,  5  M,  and  S.  282.  Where  the  bill  is  pay- 
able at  a  certain  date,  and  not  presented  for  acceptance,  a. 
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presentment  for  payment  on  the  last  day  of  grace  most  be 
proved  ;  Tassel  v.  Lewis,  1  Ld.  Raym.  743.  Bay  ley  on  bill*,  198  ; 
t>ut  where  it  is  payable  at  a  certain  time  alter  sight,  or  at 
sight,  it  need  only  be  presented  within  a  reasonable  time ; 
which  has  been  held  to  be,  though  the  authorities  differ  on  the 
point,  a  question  for  the  jury  ;  Miiilman  v.  D'Eguino,  %  H.BL 
565,  Fry  v.  Hill,  7  Taunt.  397  ;  see  the  eases  BayL  on  bills,  187 ; 
or  rather  a  mixed  question  of  law  and  fact.  Shute  v.  Robins, 
1  M.  and  M.  133.  If  a  bill  drawn  at  three  days'  sight  were 
put  into  circulation,  and  kept  out  in  that  way  for  a  year,  it 
would  not,  as  it  seems,  be  laches  ;  but  if  the  holder  were  to 
lock  it  up  for  any  length  of  time,  it  seems  he  would  be  guilty 
of  laches.  Per  Buller,  J.,  Muilman  v.  D'Eguino,  2  H.  Bl.  565, 
Where  a  bill  drawn  by  the  defendant  at  one  month  after 
sight,  on  London,  was  delivered  to  the  plaintiff  on  the  9th, 
at  Windsor,  and  was  presented  on  the  13th,  and  the  jury 
found  a  verdict  for  the  plaintiff,  the  court  of  C.  P.  refused  to 
disturb  the  verdict.     Fry  v.  Hill,  7  Taunt.  397. 

A  distinction  has  been  taken  with  regard  to  bills  payable 
after  sight,  drawn  by  bankers  in  the  country  on  their  corre- 
spondents in  London.  "  It  does  not  seem  unreasonable," 
says  Lord  Tenterden,  "  to  treat  bills  of  this  nature  as  not 
requiring  immediate  presentment,  but  as  being  retainable  by 
the  holders  for  the  purpose  of  using  them  within  a  moderate 
time  (for  indefinite  delay  of  course  cannot  be  allowed)  as 
part  of  the  circulating  medium  of  the  country."  Shute  v. 
Robins,  1  M.  and  M.  133. 

Bills  due  on  a  Sunday  or  Christmas-day ;  Tassell  v.  Lewis, 
1  Ld.  Raym.  743  ;  or  on  a  Good- Friday,  39  and  4  Geo.  III.  c 
42  ;  or  on  a  fast  day,  7  and  8  Geo.  IV.  c.  15  ;  are  to  be  pre- 
sented on  the  day  next  before  those  respective  days. 

Presentment  must  be  proved  although  the  acceptor  has 
become  bankrupt,  Russel  v.  Langstaffe,  Dougl.  518,  or  insolvent, 
Esdaile  v.  Sowerby,  11  East,  117,  Rohde  v.  Proctor,  4  JB.  and  C 
523,  and  where  he  is  dead  it  must  be  made  to  his  executor  or 
administrator,  or  if  there  be  none,  at  the  house  of  the  de- 
ceased. Molloy  b.  2,  e.  10.  s.  34.  Chitty  on  bills,  317,  5th  ed\ 
If  the  bill  is  payable  at  a  particular  place,  it  is  not  necessary 
to  present  it  to  the  executor.  Philpot  v.  Bryant,  3  C.  and  P. 
244.  Where  a  bill  is  accepted  by  an  agent,  the  drawee  being 
abroad,  presentment  to  the  agent  must  be  proved.  Philips  ?• 
Astlmg,  2  Taunt.  206. 

A  bill  payable  at  a  banker's  must  be  presented  within 
•banking  hours ;  Elford  v.  Teed,  1  M.  and  S.  28  ;  but  if  pre- 
sented after,  and  a  servant  stationed  at  the  banking-house 
return  for  answer,  "  No  orders,"  it  is  sufficient.  Garnett  v. 
Woodcock,  6  M.  and  S.  44.  Henry  v.  Lee,  2  Chitty,  125.  Pre- 
sentment at  eight  in  the  evening,  at  the  house  of  8  merchant, 
is  good*    Barclay  x.  Bailey,  2  Campb.  527.    Presentment  to  ft 


Payee  against  Drawer.  169 

banket *s  dexk  at  the  clearing-house,  is  a  presentment  at  the 
banker's.  Reynolds  v.  Chettle,  2  Campb.  595. 

If  a  kill  or  note  is  made  payable  at  a  particular  house,  that 
house  is  the  proper  place  at  which  to  make  the  presentment, 
whether  such  house  be  mentioned  in  tbe  body  of  the  bill  or 
note,  or  in  a  marginal  note  only,  or  in  the  acceptance  only. 
Baytey  on  trill*,  174,  citing  Ambrose  v.  Hopwood,  2  Taunt.  61, 
Garuett  v.  Woodcock,  1  Stark.  475.  Although  since  the  stat. 
1  and  2  Geo.  IV.,  c.  78,  the  holder  of  a  bill  accepted  payable 
at  a  banker's  (not  saying,  and  not  otherwise,  etc.)  is  not 
obliged,  in  order  to  charge  the  acceptor,  to  present  it  for  pay* 
meat  there,  Turner  v.  Hay  den,  4  -B.  and  C.  2.  Bayky  on  bills,, 
178,  yet  a  presentment  there,  and  refusal,  with  notice,  win*, 
it  seems  be  sufficient  to  charge  the  drawer.  See  Macintosh  y. 
Haydon,  R.  and  M.  363. 

Presentment,  proof  of,  when  dispensed  with.]  Payment  of  part 
of  the  money  due  upon  a  bill  or  note,  or  a  subsequent  promise 
to  pay,  with  knowledge  that  the  bill  has  not  been  duly  pre* 
sented,  will  be  evidence  of  presentment  under  the  usual  aver- 
Beat.  Taylor  v.  Jones,  2  Campb.  106.  Lundie  v.  Robertson, 
7  East,  231.  So  unavoidable  accident  will  excuse  a  regular 
presentment.  "  Duly  presented,  is  presented  according  to  the 
eastern  of  merchants,  which  necessarily  implies  an  exception 
in  favour  of  those  unavoidable  accidents  which  must  prevent 
tiie  party  from  doing  it  within  the  regular  time."  Per  Ld.  El- 
lenborough,  Patience  v.  Toumley,  2  Smith,  224.  The  mere  know- 
ledge on  the  part  of  the  drawer  or  iudorser  of  a  bill,  that 
the  bill  when  presented  is  likely  to  be  dishonoured,  will  not 
dispense  with  the  presentment.  Prideaux  v.  CoUier,  2  Stark.  57. 

Default  of  drawee  or  acceptor.]  If  the  action  is  brought  on  a 
refusal  to  accept,  it  is  sufficient  for  the  plaintiff  to  show  that 
the  drawee  refused  to  accept  it  generally,  or  according  to  the 
terms  of  the  bill.  Boehm  v.  Garciat,  1  Campb.  425  (n).  It  is 
not  sufficient  to  show  that  the  bill  was  presented  to  some 
person  on  the  drawee's  premises  who  refused  to  accept  it, 
without  connecting  that  person  with  the  drawee.  Cheek  v. 
Roper,  5  Esp.  175.  The  refusal  to  accept,  or  pay,  may  be  proved 
by  the  person  who  presented  the  bill  for  acceptance  or  pay* 
nent. 

Notice  of  dishonour.]  There  is  no  prescribed  form  of  notice, 
but  a  mere  demand  of  payment,  without  notice  of  the  dis- 
honour, is  not  sufficient.  Hartley  v.  Case,  4  B.  and  C.  339  ; 
lee  Mmrgesson  v.  Noble,  2  Chitty's  R.  364.  A  written  notice  is 
not  required.  Crosse  v.  Smith,  i  M.  and  S.  545.  Wot  ice  to  the 
drawers,  by  sending  to  their  counting-house,  during  the  hours 
of  business  on  two  successive  days,  knocking  there,  and 
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making  noise  sufficient  to  be  heard  by  persons  within,  audi 
waiting  there  several  minutes,  the  inner  door  of  the  counting* 
house  being  locked,  is  sufficient,  without  leaving  a  notice  in 
writing,  or  sending  by  the  post,  though  some  of  the  drawers 
lire  at  a  small  distance  from  the  place.  Ibid, 

By  whom  given."]  It  is  sufficient  if  the  defendant  has  had 
notice  of  the  dishonour  of  the  bill,  from  any  person  who  is 
party  to  it,  Jameson  v.  SwinUm,  2  Campb.  373,  Wilson  v.  Swabey, 
1  Stark.  34,  Rosher  v.  Kiernan,  4  Campb.  87,  Gunson  v.  Metz, 

1  B.  and  C.  192,  though  it  was  formerly  thought  that  the 
notice  must  come  from  the  holder ;  Tindail  v.  Brown,  1  7.  A* 
167 ;  but  notice  given  by  a  person  not  party  to  the  bill,  without 
any  authority,  is  not  sufficient,  Stewart  v.  Kennett,  2  Campb.  177* 

To  whom  notice  should  be  given.]  Where  the  holder  of  a  bill  is 
desirous  of  suing  all  the  parties  to  it,  he  should  give  notice  to  all, 
for  if  he  only  gives  notice  to  his  immediate  indorser,  &c,  it  is 
possible  that  such  notice  may  not  be  regularly  transmitted  to  the 
prior  parties  who  may  consequently  be  discharged.  But  if  he 
give  notice  to  his  immediate  indorser,  and  he,  in  due  time,  to  his 
indorser,  and  so  on  to  the  drawer,  the  holder  may  sue  all  or  any 
of  such  parties,  and  it  is  no  objection  in  such  case  that  there 
was  no  notice  immediately  from  the  plaintiff  to  the  defendant. 
Bayley  on  bills,  209.  Rose.  Dig.  Bills,  1 98.  The  bankruptcy  of  the 
drawer  does  not  dispense  with  proof  of  notice.  Where  notice 
was  given  to  a  bankrupt  drawer,  before  the  appointment  of 
assignees,  it  washeld  sufficient.  Ex  parte  Molisie,  19  Ves.  216. 
Where  the  drawer  had  become  bankrupt  and  absconded,  but 
his  house  remained  open  in  the  possession  of  the  messenger, 
and  no  notice  was  given  to  the  drawer,  or  left  at  his  house, 
or  given  to  the  assignees,  the  drawer's  estate  was  held  to  be 
discharged.  Rohde  v.  Procter,  4  B.  and  C.  517.  Where  the 
drawer  is  dead,  notice  should  be  given  to  his  executors  or 
administrators.  Chitty  on  bills,  295,  5th  ed.  Where  the 
drawers  are  in  partnership,  a  notice  to  one  is  a  notice  to  all ; 
and,  therefore,  where  a  bill  is  drawn  by  a  firm  upon  one  of 
that  firm,  and  dishonoured,  notice  of  the  dishonour  need  not 
be  given  to  the  firm.  Porthortsev.  Parker,  1  Campb.  82.  Where 
the  indorser  of  a  dishonoured  bill  was  abroad  in  Jamaica,  but 
had  a  house  in  England,  and  notice  was  sent  to  his  house,  and 
the  bill  was  shown  to  his  wife  who  was  informed  of  the  non- 
payment, Lord  Kenyon  held  it  sufficient.  Cromwell  y.  Hymen, 

2  Esp.  511.  Where  a  substituted  bill  has  been  given  and 
dishonoured,  and  the  plaintiff  sues  on  the  first  bill,  he  need 
only  prove  the  dishonour,  and  not  notice  of  the  dishonour  of 
the' substituted  bill.  Bishop  v.  Bowe,  3  M.  and  S.  362.  Notice 
to  the  drawer's  attorney  is  not  sufficient.  Cross  v.  Smith,  1  M* 
Md  &  554. 
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Tmewithin  which  notice  must  be  given.']  The  general  rule  with 
regard  to  inland  bills  is,  that  where  the  parties  do  not  reside  in 
the  same  town,  it  is  sufficient  to  send  notice  by  the  post  of  the? 
day  following  that  on  which  the  party  receives  intelligence  of 
the  dishonour.  Williams  v.  Smith,  2  B.  and  A.  497.  Where 
there  is  a  post  on  the  day  on  which  the  party  who  is  to  for- 
ward it  receives  the  notice,  and  no  post  on  the  following  day, 
it  is  sufficient  to  forward  the  notice  by  the  post  of  the  third 
day.  Geill  v.  Jeremy,  1  M.and  M.61.  Jf  the  parties  reside  in 
the  same  town,  notice  must  be  given  before  the  expiration  of 
the  day  after  that  on  which  it  has  been  received.  Smith  v, 
Mullett,  2  Campb.  208.  Where  the  party  receives  notice  on  a 
Sunday,  Good  Friday,  or  Christmas-day,  he  is  in  the  same 
situation  as  if  it  did  not  reach  him  till  the  next  day.  Bray  v. 
Hadwen,  5  M.  and  S.  68,  Bayl.  on  bills,  220,  221,  4th  ed. 
And  where  a  bill  is  payable,  either  by  39  and  40  Geo.  III. 
c.  42  (ante,  p.  158),  or  otherwise  on  the  day  preceding 
Christmas-day,  Good  Friday,  Thanksgiving- day,  or  Fast-day, 
it  is  not  necessary  for  the  holder  to  give  notice  until  the  day 
next  after  such  Christmas -day,  &c.  7  and  8  Geo.  IV.  c.  15.  A 
Jew  is  not  obliged  to  forward  notice  on  the  day  of  a  grand 
Jewish  religious  festival.  Lindo  v.  Unsworth,  2  Campb.  602. 
If  the  holder  place  the  bill  in  the  hands  of  his  banker,  the 
latter  is  only  bound  to  give  notice  to  his  customer  in  like 
manner  as  if  he  were  himself  the  holder,  and  the  customer  has 
the  same  time  to  communicate  the  notice  as  if  he  had  received 
it  from  the  holder.  Haynes  v.  Berks,  3  B.  and  P.  599.  BayleQ 
on  bills,  222.  Longdate  v.  Trimmer,  lb  East,  291.  Where  laches 
is  once  incurred,  the  drawer  is  discharged,  though  he  receive 
notice  at  the  time  within  which,  had  each  person  regularly 
transmitted  notice  to  another,  he  would  have  received  it. 
Turner  v.  Leach,  4s  B,  and  A.  451.  Marsh  v.  Maxwell,  2  Campb* 
210  (n). 

A  notice  on  the  day  on  which  the  bill  becomes  due  is  not  too 
soon ;  for  though  payment  may  still  be  made  within  the  day, 
non-payment  on  presentment  is  a  dishonour,  Burridge  v.  Man* 
Mrs,  3  Campb.  193,  unless  the  acceptor  afterwards,  and  on 
the  same   day,   pays  the  bill.     Hartley  v.  Case,  1  Carr.  and 

Delivery  of  notice,  proof  of]  It  is  sufficient  proof  of  the 
delivery  of  the  notice,  to  show  that  it  was  sent  in  a  letter  by 
the  post,  without  proving  that  the  letter  was  received,  Sarin* 
denon  v.  Judge,  2  if.  B.  509,  and  in  London,  by  the  two- 
penny post,  Scott  v.  Lifford,  9  East,  347,  provided  the  deli- 
very be  on  the  day  on  which  notice  should  be  given.  Smith  Vi 
Mullett,  2  Campb.  208.  If  a  note  is  sent  by  post,  the  direc- 
tion of  the  letter  must  not  be  too  general,  as  "  Mr.  Haynes, 
Bristol;"  Walter  v.  Haynes,  R.  and  M.  149;  but  where  the 
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Hammond  v.  Dufresne,  3  Camph.  145.  Tkackray  v.  Blachett, 
3  Camph.  164.  So  if  the  drawer  has  effects  in  the  hands  of 
the  drawee,  though  he  is  indebted  to  the  drawee  greatly  be- 
yond that  amount.  Blackan  v.  Dorcn,  2  Campb.  503.  So  where 
the  drawer  has  effects  in  the  hands  of  the  drawee,  though  to 
less  amount  than  the  bill.  Thackray  v.  Blacked,  3  Campb.  164; 
but  see  Smith  v.  Thatcher,  4  B.  and  A.  200.  So  where  there  is 
a  running  account  between  the  drawer  and  drawee,  and  a 
fluctuating  balance  between  them,  and  the  drawer  has  reason- 
able grounds  to  expect  that  he  shall  have  effects  in  the  drawee's 
hands  when  the  bill  becomes  due,  per  Lord  Eltenborovgh,  Brown 
v.  Maffey,  15  East,  221 ;  or  where  the  bill  is  drawn  in  the  fair 
and  reasonable  expectation  that  in  the  ordinary  course  of  mer- 
cantile transactions  it  would  be  accepted  or  paid ;  per  Le  Blanc, 
J.,  Claridge  v.  Da  I  ton,  4  M.  and  S.  231 ;  and  see  France  v.  Lucy, 
JR.  and  M.  342  ;  or  where  the  acceptor  has  received  from  the 
drawer  his  acceptances,  upon  which  he  has  raised  money,  and 
some  of  which  are  outstanding,  Spooner  v.  Gardiner,  R.  and  M. 
84,  notice  must  be  proved ;  and  in  general  where  the  drawer 
would  have  any  remedy  over  against  a  third  person,  as  in  the 
case  of  a  bill  drawn  for  the  accommodation  of  an  indorsee,  no* 
tice  must  be  given  to  the  drawer;  Cory  v.  Scott,  3  B.  and  A, 
623.  Norton  v.  Pickering,  8  B.  andC.  610 ;  or  where  the  drawer 
has  reasonable  grounds  to  expect  that  the  acceptor,  or  some  one 
else,  will  pay  the  bill,  though  there  are  no  assets  in  the  ac- 
ceptor's hands.    Skitter  v.  Lafitte,  6  Bingh*  623. 

Where  the  drawer  of  a  bill  makes  it  payable  at  his  own 
house,  a  jury  may  infer  that  it  is  an  accommodation  bill.  Sharp 
V.  Bailey,  9  B.  and  C.  44. 

Notice,  proof  of,  excused,  on  acknowledgment  of  liability,  6)eJ] 
An  acknowledgment  by  the  drawer,  who  has  become  bankrupt, 
made  after  his  bankruptcy,  that  the  bill  would  not  be  paid, 
will  supersede  the  proof  of  notice.  Brett  y.  Levett,  13  East, 
213.  So  a  letter  from  the  drawer  of  an  accommodation  bill, 
stating  that  it  would  be  paid  before  next  term,  Wood  v.  Brown, 
1  Stark.  217  ;  so  a  promise,  after  dishonour  of  the  bill,  to  pay 
if  the  holder  would  call  again,  Lundiev.  Robertson,  7  East,  231; 
so  where  the  drawer  of  a  foreign  bill,  on  being  told  it  was  dis- 
honoured, says  that  his  affairs  are  at  that  moment  deranged,  bat 
that  he  would  be  glad  to  pay  it  as  soon  as  his  accounts  with  his 
agent  are  cleared,  this  admission  will  dispense  with  proof  of  a 
protest.  GiM*on  v.  Coggan,  2  Campb.  188 ;  and  see  Greenway  v. 
Hindley,  4  Camph.  52,  5.  P.  Where  the  plaintiff  gave  in  evi- 
dence an  agreement  made  between  a  prior  indorser  and  the 
defendant  (the  drawer),  after  the  bill  became  due,  reciting 
that  the  defendant  had  drawn,  amongst  others,  the  bill  in 
question  ;  that  it  was  over  due,  and  ought  to  be  in  the  hands 
of  the  prior  indorser,  and  that  it  was  agreed  that  the  latter 
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should  take  the  money  due  to  him  upon  the  bill  by  instalments, 
this  agreement  was  held  to  dispense  with  notice  of  dishonour. 
Gmsm  r.Mets,  1  B.  and  C.  193.  A  payment,  or  promise, 
without  notice  of  the  default,  does  not  dispense  with  proof  of 
notice.  Goodall  v.  Dolby,  1  T.  R.  712.  Bayley  on  bills,  236. 
Where  the  drawer,  being  a  foreigner,  on  being  asked  to  pay 
the  bill,  said,  "lam  not  acquainted  with  your  laws,  if  I  am 
bound  to  pay  it,  I  will,"  this  was  held  not  to  dispense  with 
notice,  Dennis  v.  Morrice,  3  Esp.  158,  nor  will  a  mere  offer  to 
compromise.  Cuming  v.  French,  2  Campb.  106  (ft). 

The  whole  of  the  defendant's  admission  must  be  taken  to* 
gether;  and  therefore,  where  he  said,  "  I  do  not  mean  to  in- 
sist upon  want  of  notice,  but  I  am  only  bound  to  pay  jou 
70/.,"  Abbott,  C.  J.,  ruled  that  the  plaintiff  could  only  recover 
70/.,  though  the  bill  was  for  200/.  Fletcher  v.  Froggalt,  2  C. 
and  P.  570. 

Where  the  drawer,  before  the  bill  became  due,  stated  to  the 
bolder  that  he  had  no  regular  residence,  but  would  call  and  in- 
quire whether  the  bill  would  be  paid,  Lord  Ellenborough  held 
that  proof  of  notice  was  unnecessary.  Phipson  v.  Kneller, 
4  Campb.  285 ;  tee  also  Hill  v.  Heap,  D.and  R„  N.  P.  C.  57. 

The  accidental  destruction  of  a  bill  will  not  excuse  the  want 
of  notice.  Thackray  v.  Blackett,  3  Campb.  164. 

Notice  dispensed  with  by  ignorance  of  drawer's  residence.]  The 
want  of  due  notice  is  answered  by  showing  the  holder's  igno- 
rance of  the  place  of  residence  of  the  party  whom  he  sues  ; 
and  whether  he  used  due  diligence  to  find  the  place  of  resi- 
dence, is  a  question  for  the  jury.  Bateman  v.  Joseph,  12  East, 
433 ;  and  see  Baldwin  v.  Richardson,  1  B.  and  C.  245.  Thus,  to 
excuse  notice  of  the  dishonour  to  an  indorser,  it  is  not  enough 
to  show  that  inquiries  as  to  his  residence  were  made  at  the 
place  at  which  the  bill  was  payable.  Beveridge  v.  Burgis,  3 
Campo.  262.  Calling  on  the  last  indorser,  and  last  but  one, 
the  day  after  the  bill  becomes  due,  to  know  where  the  drawer 
lives,  and  on  his  not  being  in  the  way,  calling  again  the  next 
day,  and  then  giving  the  drawer  notice,  may  be  sufficient. 
Browning  \.  Kinnear,  Gow,  81.  Inquiry  should  be  made  of 
some  of  the  other  parties  to  the  bill  or  note,  and  of  persons  of 
the  same  name.  Bayley  on  bills,  229,  citing  Beveridge  v.  Burgis, 
3  Campb.  262.  In  one  case  it  was  held  sufficient,  on  the 
dishonour  of  a  promissory  note,  to  make  inquiry  at  the 
drawer's  for  the  residence  of  the,  payee.  Sturges  v.  Derrick, 
Wight.  7  6. 

An  attorney  employed  to  discover  the  residence  of  a  party 
to  a  bill,  and  discovering  it,  has,  like  a  banker,  a  day  to  consult 
his  employer,  and  it  is  sufficient  if  he  forward  the  information 
to  him  on  the  next  day.  Firth  v.  Thrush,  8  B.  and  C.  387, 
Where  the  holder  is  excused  by  special  circumstances  from 
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giving  notice  on  the  usual  day,  the  common  allegation  of  notice 
is  still  sufficient.    Ibid. 

Indorsee  against  Drawer. 

In  an  action  by  the  indorsee  of  a  bill  against  the  drawer,  the 
plaintiff  must  prove,  1.  The  drawing  of  the  bill,  ante,  p.  157; 
2.  The  indorsement  by  the  payee,  and  the  subsequent  indorse- 
ments stated  in  the  declaration ;  3.  Presentment  to  the  drawer 
or  acceptor,  ante,  p.  157 ;  4.  His  default,  ante,  p.  159  ;  5. 
Notice  of  dishonour  to  the  defendant,  ante,  p.  159. 

The  proofs  therefore  will  be  tbe  same  as  in  an  action  by  the 
payee  against  the  drawer,  with  the  additional  proof  of  the  in- 
dorsements. The  mode  of  proving  a  title  by  indorsement  has 
already  been  stated,  ante,  p.  154. 

Indorsee  against  Indorser. 

In  an  action  by  an  indorsee  against  the  indorser  of  a  trill,  the 

Plaintiff  must  prove,  1.  The  signature  of  the  defendant;  1 
'he  indorsements  between  that  of  the  defendant  and  the  plain- 
tiff, as  stated  in  the  declaration,  ante,  p.  154;  3.  The  present- 
ment to  the  drawee  or  acceptor,  and  tbe  dishonour,  ante,  f. 
157 ;  4.  The  notice  of  the  dishonour  to  the  defendant,  ante, 
p.  159. 

The  indorsement  of  the  defendant  admits  the  handwriting 
of  the  drawer,  and  the  defendant  cannot  insist  that  it  is  a  for- 
gery ;  Lambert  v.  Oakes,  1  Ld.  Rapm.  443 ;  so  it  admits  tbe 
ability  and  signature  of  all  antecedent  indorsers.  Bayl.  on  bilk, 
966,  Critchiow  v.  Parry,  2  Campb.  182.  In  suing  the  indorsee 
on  the  non-payment  of  the  bill  by  the  drawee,  it  is  unneces- 
sary to  state  an  acceptance,  and  if  it  be  stated,  it  need  not  be 
proved.  Tanner  v.  Bean,  4  B.  and  C.  312. 

The  rules  with  regard  to  tbe  presentment  of  the  bill  and 
notice  of  dishonour,  are  in  general  the  same  in  this  action  ts 
in  an  action  by  the  payee  against  the  drawer,  ante,  p.  157.  No 
evidence  of  a  demand  upon  the  drawer  or  prior  indorsers  is 
necessary.  Bromley  v.  Frazier,  1  Str.  441.  The  fact  that  the 
drawer  has  never  had  any  effects  in  the  hands  of  the  drawee, 
will  not  excuse  the  want  of  notice  to  the  indorser,  who  has  no 
concern  with  the  accounts  between  the  drawer  and  acceptor; 
Wilkes  v.  Jacks,  Peake,  202,  Brown  v.  Ma  fey,  15  East,  216;  see 
Lesson  v.  Thorn linton,  Setw.  N.P.  324  («) ;  and  the  indorser, 
without  consideration,  but  without  fraud,  of  a  bill,  the  drawer 
and  acceptor  of  which  prove  to  be  fictitious  persons,  is  entitled 
to  notice.  Leach  v.  Hewitt,  4  Taunt,  731.  Proof  of  notice  will 
be  dispensed  with  by  a  promise  to  pay  on  the  part  of  the  de- 
fendant. Wilkes  v.  Jacks,  Peake,  202.  It  seems  that  an  ex- 
press promise  to  pay  must  be  proved,  in  order  to  discharge  an 
indorser  who  has  not  had  notice.  Borrodaile  v.  Lowe,  4  Taunt. 
93.  Thus  the  following  letter  from  the  indorser  was  held  not 
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to  wrive  the  want  of  notice :  "  I  cannot  think  of  remitting 
till  I  receive  the  draft,  therefore  if  you  think  proper  yon  mar 
return  it  to  Trevor  and  Co.,  if  yon  think  me  unsafe."  Ibid.  A 
promise  to  pay  will  dispense  with  the  notice,  though  not  made 
to  the  plaintiff,  hat  to  another  person  who  was  holder  of  the 
bOl  at  the  time.  Potter  v.  Ray  worth,  13  East,  418. 

Evidence  under  the  money  cmnts.]  An  indorsement  is  primi 
fide  evidence  of  money  lent  by  the  indorsee  to  his  indorser. 
Bayl.  on  bilk,  288. 

Defence. 

The  most  usual  defences  in  actions  on  hills  of  exchange  are, 
1.  Want  of  consideration.  2.  Illegality  of  consideration.  3, 
Satisfaction,  or  release  of  the  bill.  4.  Giving  time  to  certain 
parties.   5.  Want  of  proper  stamp. 

Notice  of  disputing  consideration.']  As  a  consideration  is  pre- 
sumed, the  plaintiff  is  not  supposed  to  come  prepared  to  prove- 
it,  and  he  cannot  be  put  upon  such  proof  without  a  previous 
notice  from  the  defendant  to  that  effect.  Paterson  v.  Hardacre, 
4  Taunt.  114.  It  is  said  that  in  the  King's  Bench  it  is  not 
necessary  to  give  such  notice,  though  it  is  usual  and  proper 
so  to  do.  2  Stark.  Ev.  253.  In  order  to  entitle  the  defendant  to 
give  evidence  of  want  of  consideration,  it  is  not  necessary  that 
he  should  give  any  notice  to  the  plaintiff  of  his  intention  to  do 
so.  Mann  v.  Lent,  1  M.  and  M.  240.  A  notice  to  the  plaintiff 
to  prove  the  consideration  is  not  alone  sufficient  to  throw  the 
burden  of  proof  upon  him.  The  defendant  must  first  cast 
some  suspicion  on  the  plaintiffs  title,  by  showing  that  the  bill 
was  obtained  by  force,  fraud,  &c. ;  Reynolds  v.  Chettle,  2  Campb* 
516 ;  King  v.  Nelson,  2  Campb.  5 ;  and  where  notice  has  been 
given,  and  the  plaintiff's  counsel  is  apprised,  by  the  cross* 
examination,  that  the  consideration  is  disputed,  it  was  for- 
merly ruled  that  he  must  give  his  evidence  in  support  of  the 
hill  m  the  first  instance,  and  not  in  reply ;  Spoonor  v.  Gardiner, 
R.  and  M.  86  ;  but  this  practice  has  been  since  altered,  and 
agrees  with  that  of  the  King's  Bench.  Ibid,  255  (n).  Chitty 
401,  7th  ed.  ante,  p.  132. 

In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill, 
if  the  defendant  shows  that  there  was  originally  no  consider- 
ation for  the  bill,  that  throws  it  on  the  other  party  to  show  that 
he  gave  value  for  it.  Thomas  v.  Newton,  2  C.  ana  P.  606. 

Want  of  consideration,  defence  between  what  parties.']  The  want 
of  consideration  in  tote,  or  in  part,  cannot  be  insisted  upon  if 
the  plaintiff,  or  any  intermediate  party  between  him  and  the 
defendant,  took  the  bill  or  note,  bond  fide,  and  upon  a  valid  con- 
sideration, Morris  v.  Lee,  Bayl.  on  bills,  397,  and  an  indorsee 
lor  value  may  recover  against  the  acceptor  of  an  accommodation 
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bill  though  he  knew  it  to  be  such.  Smith  ▼.  Knox,  3  E*p.  46. 
Charles  v.  Marsden,  1  Taunt.  224.  Between  immediate  par- 
ties, as  the  drawer  and  acceptor,  drawer  and  payee,  indorsee 
and  his  immediate  indorser,  want  of  consideration  may  be  in* 
fisted  on.  Chitty  on  bills,  91,  5th  ed. 

Want  of  consideration,  what,  a  defence,]  A  total  failure  of  con- 
sideration is  a  total  bar,  inadequacy,  or  a  partial  failure,  a  bar 
pro  tanto  only ;  Bayl.  on  bills,  344,  4th  ed. ;  and  the  defendant 
may  pay  part  into  court,  and  for  the  rest  insist  on  want  of 
consideration.  Barkery.  Backhouse,  Peake,  61.  Wiffeny.  Roberts, 
1  Esp.  261.  But  a  partial  failure  of  consideration  will  consti- 
tute no  defence,  if  the  quantum  to  be  deducted  is  matter  not 
of  definite  computation  but  of  unliquidated  damages ;  Bayl.  on 
bills,  395 ;  thus  where  a  bill  is  given  for  goods,  it  is  no  defence 
that  the  price  is  exorbitant ;  Solomon  v.  Turner,  1  Stark.  51 ; 
or  that  the  goods  were  damaged;  Morgan  v.  Richardson, 
1  Campb.  40  (n).  Obbard  v.  Betham,  1  M.  and  M.  MSS.  Bat 
the  defendant  may  give  evidence  of  fraud  so  as  to  avoid  the 
contract  altogether.  Lewis  v.  Cosgrave,  2  Taunt.  2.  Solomon  v. 
Turner,  1  Stark.  52. 

Want  of  consideration — declarations  of  former  holder  when  ad- 
missible.'] In  general,  the  declarations  of  the  former  holder  of 
a  bill  are  not  admissible  to  prove  the  want  of  consideration. 
Shaw  v.  Broom,  4  D.  and  R.  730.  Smith  v.  De  Wruitz,  R.  and 
M.  212.  Borough  v.  White,  4  B.  and  C.  325.  But  where  the 
title  of  the  plaintiff,  and  of  the  party  whose  declarations  are 
offered  in  evidence,  is  identified,  as  where  the  plaintiff  took 
the  bill  from  him  after  it  became  due,  such  declarations  are 
admissible.  Benson  y.  Marshal,  cited  4  D.  and  R.  732. 

Illegality  of  consideration,  a  defence  between  what  partus.]  In 
general,  this  objection  is  confined  to  persons,  parties,  or  privies 
to  the  illegality,  and  those  to  whom  they  have  passed  die  hill 
without  value ;  Bayl.  on  bills,  410,  Mh  ed. ;  and  a  bond  fide  in- 
dorsee for  value,  without  notice  of  the  illegality,  may  recover 
on  such  bill.  Wyatt  v.  Bulmer,  2  Esp.  538.  But  where  the  bill 
is  given  for  money  lost  by  gaming,  or  by  betting  on  the  side 
of  persons  gaming,  or  knowingly  lent  for  gaming,  the  contract 
is  void  by  stat.  9  Anne,  c.  14,  sec.  1,  and  no  one  can  recover 
on  such  a  bill  against  the  person  losing,  but  the  indorsee  may 
recover  against  the  other  parties  to  the  bill ;  Edwards  v.  Dick, 
4  B.  and  A.  212 ;  and  by  stat.  58  Geo.  III.  c.  93,  an  indorsee 
for  value  and  without  notice,  of  a  bill  given  for  an  usurious 
consideration,  may  sue  upon  such  bill.  Where  a  statute  pro- 
hibits a  thing  to  be  done,  and  does  not  expressly  avoid  the 
securities  which  fall  within  the  prohibition,  then,  if  the  vio- 
lation of  the  law  does  not  appear  on  the  face  of  the  instru- 
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ment,  and  the  party  taking  it  is  ignorant  that  it  was  made  in 
contravention  of  the  statute,  it  is  an  available  security  in  the 
.hands  of  such  persons.  Per  Holroyd,  J.  Broughtonv.  Manchester 
Water  Works,  3  B.  and  A.  10. 

Before  the  58th  Geo.  III.  c.  93,  the  indorsement  of  a  bill 
for  an  usurious  consideration  prevented  a  subsequent  bond  fide 
indorsee  from  recovering  on  the  bill,  if  he  claimed  through 
such  indorsement.  I  awes  v.  Mazzaredo,  1  Stark.  385.  Chapman 
v.  Black,  2  B.  and  A.  599.  But  since  that  statute,  such  an 
indorsee  on  proving  that  he  gave  a  valuable  consideration 
for  the  bill,  may  recover  upon  it.  Wyatt  v.  Campbell,  Chitty's 
Stat.  121  (n),  1  M.  and  M.  80,  S.  C. 

Illegality  of  consideration  going  to  part  only."]  If  part  of  the 
consideration  is  illegal,  the  bill  cannot  be  put  in  suit; 
SeoU  v.  Gilmore,  3  Taunt.  226;  Bayl.  on  bills,  406,  4th  ed.; 
but  if  part  of  the  consideration  is  good,  the  plaintiff  may- 
recover  on  that,  though  not  on  the  bill.  Robinson  v.  Bland, 
%  Burr.  1077. 

Illegality  of  consideration — substituted  bills.']  If  a  new  bill  is 
substituted  for  one  which  was  given  upon  an  illegal  considera- 
tion, it  will  be  subject  to  the  same  objections  as  the  original 
bill,  unless  it  is  reformed  so  as  to  exclude  what  made  it  ille- 
gal ;  though  the  new  bill  is  given  to  an  indorsee  who  took  the 
first  security  innocently  and  for  value,  especially  if  he  was 
apprised  of  the  illegality  in  the  first  bill.  Chapman  v.  Black, 
2  B.  and  A.  588.  Bayley  on  bills,  407.  But  where  a  bond  or 
note  is  void,  on  account  of  its  being  a  security  for  usurious 
interest,  a  subsequent  security  for  no  more  than. the  principal 
and  legal  interest  is  binding.  Per  Holroyd,  J.,  Preston  v.  Jackson, 
2  Stark.  238.  Barnes  v.  Headley,  2  Taunt.  184.  Wicks  v. 
Gogcrly,  R.  and  M.  123.  If  a  bill  or  note  is  given  in  part  upon 
an  illegal  consideration,  and  several  bills  or  notes  are  after- 
wards substituted  in  lieu  thereof,  the  effect  of  the  illegality 
may  be  confined  to  some  only  of  the  substituted  bills  or  notes, 
ana  the  others  stand  exempt.  Thus,  where  a  bill  or  note  is 
given  as  to  half  for  a  gaming  debt,  and,  as  to  the  residue,  for 
money  lent,  and  two  bills  or  notes  of  equal  amount,  are  after- 
wards substituted  for  it,  if  the  giver  does  anything  which 
may  be  considered  an  election  to  ascribe  the  gaming  debt  to 
the  one,  he  will  be  liable  upon  the  other.  Habner  v.  Richardson, 
Bayley  on  bills,  409. 

In  an  action  by  the  indorsee  against  the  maker  of  a  promis- 
sory note,  letters  from  the  payee  to  the  maker,  contemporane- 
ous with  the  making  of  the  note,  are  evidence  to  prove  usury  in 
the  concoction  of  the  note.  Kent  v.  Loom,  1  Campb.  177, 180,  d  ; 
see  1  Beam,  and  Adolp.  89. 

Satisfaction.]    The  acceptor  may  prove  in  bar  of  the  action, 
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that  the  holder  Has  received  satisfaction  from  the  drawer,  pro- 
vided, the  drawer  be  not  alao  the  payee ;  Beck  ▼.  RobUtj,  1  H. 
SI.  89  (n) ;  but  if  the-  drawer  be  also  the  payee,  be  may 
after  taking  up  the  bill  re-issue  it,  and  the  acceptor  will  be 
liable  to  tbe  indorsee.  Callow  v.  Lawrence,  3  M.  and  S.  95.  It 
seems  that  twenty  years  will  not  afford  a  presumption  that  a 
bill,  or  note,  has  been  satisfied,  where  the  statute  of  limita- 
tions is  not  pleaded.  Pu  BeUoixv.  Lord  Waterpark,  lD.and 
H.  17;  see  ante,  p.  14.  A  judgment  against  a  subsequent 
party  to  a  bill  will  not  discharge  a  prior  party,  it  is  only  an 
extinguishment  between  the  parties  to  the  judgment;  BayU 
on  bills,  267,  4th  ed.  Hayling  v.  MulUutU,  2  W.  BL  1235,  En- 
glish y.  Dor  ley,  2  B.  and  P.  62 ;  so  the  holder  may  sue  tbe 
drawer  after  taking  the  acceptor  in  execution.  Ibid.  Mario- 
nald  v.  Bovington,  4  T.R.  825.  A  composition  with  the  ac- 
ceptor, and  the  taking  a  third  person's  note  as  a  security  for 
the  composition  money,  operate  as  a  satisfaction  of  the  bill. 
Lewis  t.  Janet,  4  B:  and  C  513. 

If  a  bill  is  renewed  by  the  acceptor,  on  the  terms  x>f  his 
paying  the  costs  of  an  action  brought  upon  it,  and  these  costs 
are  not  paid,  the  holder  of  the  bill  may  sue  the  acceptor, 
though  the  second  bill  is  outstanding  in  the  hands  of  an  in- 
dorsee. Norrit  v.  Aylett,  2  Campb.  329.  But  taking  a  new  bill 
from  the  acceptor,  the  original  bill  to  be  kept  as  a  security 
operates  as  an  agreement  that,  in  the  meantime,  the  original 
bill  shall  not  be  enforced.  Per  Lord  EUenborough,  Gould  v.  Bob- 
ton,  8  East,  580 ;  tee  Dillon  v.  FUrnmer,  1  Bbigh.  100.  But 
where  one  of  three  partners,  after  a  dissolution  of  partnership, 
undertook,  by  deed,  to  pay  a  particular  partnership  debt  on 
two  bills  of  exchange,  which  was  communicated  to  the  holder, 
who  consented  to  take  the  separate  notes  of  the  one  partner 
for  the  amount,  strictly  reserving  his  right  against  all  three, 
and  retaining  possession  of  the  original  bills,  it  was  held  that 
the  separate  notes  having  proved  unproductive,  he  might  re- 
sort to  his  remedy  against  the  other  partners,  and  that  tbe 
taking  the  separate  notes,  and  afterwards  renewing  them  seve- 
ral times  successively,  did  not  amount  to  satisfaction  of  the 
joint  debt.  Bedford  v.  Deakin,  2  B.  and  A.  210.  So  where  on 
a  bill  of  exchange  being  dishonoured,  the  acceptor  transmitted 
a  new  bill  for  a  larger  amount  to  the  payee,  but  had  not  any 
communication  with  him  respecting  the  first,  and  the  payee 
discounted  the  second  bill  with  the  holder  of  the  first,  which 
he  received  back  as  part  of  the  amount,  and  afterwards,  for  a 
valuable  consideration,  indorsed  it  to  the  plaintiff,  it  was  held 
that  the  second  bill  was  merely  a  collateral  security,  and  that  the 
receipt  of  it  by  the  payee,  did  not  amount  to  giving  time  to  tbe 
acceptor  of  the  first  bifi  so  as  to  exonerate  the  drawer.  Prhtg  v. 
Clarhton,  1  B.  and  C.  14 ;  see  also  Featherttone  v.  Hunt,  1  B. 
and  C,  113.  Satisfaction  as  to  one  of  several  partners  is  a 
catisfaction  as  to  all.  Jacaud  v.  French,  12  East,  317.  . 
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Helens*  and  tnaiwr.]    A  release  to  a  subsequent  party  will 
.not  discharge  a  prior  party  to  the  hill.  Curstairt  v.  Rollesten, 

1  Hank.  207,  5  Taunt.  551,  S.  C.  Smith  v.  Knox,  3  Esp.  47. 
An  agreement  to  consider  an  acceptance  "  at  an  end ; "  Wal- 
safe  v.  Pulteney,  cited  Dougl.  236 ;  or  a  message  to  the  acceptor 
of  an  accommodation  bill,  that  the  business  was  settled  with 
the  drawer,  and  he  need. give  himself  no  further  trouble,  is  an 
express  waiver,  and  a  good  defence  in  an  action  against  the 
acceptor ;  Black  v.  Peek,  cited  Dougl.  236 ;  but  a  declaration  by 
the  holder,  that  he  should  look  to  the  drawer  for  payment,  and 
that  he  wanted- no  more  of  the  acceptor  than  another  debt  not 
connected  with  the  bill,  will  not  be  sufficient  to  discharge  the 
acceptor ;  Parker  v.  Leigh,  2  Stafk.  228 ;  and,  if  the  holder  re- 
ceives part  of  the  money  from  the  drawer,  and  takes  a  promise 
from  him  upon  the  back  of  the  bill  for  die  payment  of  the  re- 
sidue at  an  enlarged  time,  it  is  for  a  jury  to  say  whether  this 
i>  not  a  waiver  of  the  acceptance ;  Ellis  v.  Galindo,  cited  Dougl. 
250,  BayL  en  bills,  165,  4th  ed. ;  hut  tee  Dingwall  v.  Duntter, 
Dougl.  235 ;  where  it  washeld,  that  nothing  but  an  express  de- 
claration by  the  holder  will  discharge  the  acceptor.  See  also-  - 
Porker  v.  Leigh,  2  Stark.  228.  Adam  v.  Gregg,  2  Stark.  5&U 
Faremhar  v.  Soulhey,  1  M.  and  M.  14. 

Giving'  time,  ]  Giving  time  to  a  principal  discharges  a  surety,, 
and  therefore  the  giving  time  to  the  acceptor  discharges  the 
drawer  and  indorsers.  English  v.  Darley,  2  B.  and  P.  61.  Thus 
if  the  holder  takes  another  bill  from  the  acceptor  at  a  short 
date,  and  agrees  to  keep  the  original  bill  in  his  hands  as  a  se- 
curity, it  is  a  discharge  to  the  indorsers.  Gould  v.  Robton, 
8  Ernst,  570 ;  ante,  p.  170,  and  seethe  other  cotes  there  cited.  But 
a  conditional  agreement  to  give  time  to  the  acceptor,  on  his 
paying  pert,  which  condition  is  not  performed  by  the  acceptor,  • 
is  not  a  discharge  to  the  indorsers.  Badnall  v.  Samuel,  3  Price, 
521.  An  assent  by  the  drawer  or  indorser  to  the  giving  time  ;- 
Cbrb  v.  Devlin,  3  B.  and  P.  363  ;   see  Withall  v.  Masterman, 

2  Compb.  176  ;  or  a  promise  to  pay  the  bill  with  a  knowledge' 
of  tune  having  been  given ;  Steven*  v.  Lynch,  12  East,  38 ;  will 
prevent  the  giving  time  from  operating  as  a  discharge.     For- 
bearance to  sue  the  acceptor  will  not  of  itself  be  a  discharge. 
Waiwyn  v.  St.  Quintin,  lB.andP.  652.  English  v.  Darley,  2  B. 
emd  P.  62,  3  Price,  533.    Taking  a  cognovit  from  the  acceptor 
by  which  the  time  of  obtaining  judgment  against  him  is  not 
deferred,  does  not  seem  to  be  sucb  a  giving  of  time  as  will  dis- 
charge the  drawer.   Jay  v.  Warren,  1  Carr.  and  P,  532,  Lee  v. 
Levi,  4  B.  and  C.  390,  5  Taunt.  319.    The  taking  a  warrant  of 
attorney  from  the  acceptor,  after  action  brought  against  the  in- 
dorser, cannot  be  given  in  evidence  under  the  general  issue  in 
the  latter  action,  being  matter  of  defence,  arising  after  action 
brought.  Lee  v.  Levi,  4  B.  and  C.  320. 

i2 
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Where  a  bill  was  accepted  for  the  accommodation  of  the 
drawer,  and  the  holder  knowing  that  circumstances  gave  time 
to  the  drawer,  Lord  Ellenborough  held  the  acceptor  discharged; 
Laxton  v.  Peat,  2  Campb.  185;  Collott  v.  Haigh,  $  Campb.  281 ; 
hut  this  case  has  been  frequently  doubted.  Raggett  v.  Axmore, 
4  Taunt,  730,  Fentum  v.  Pocock,  5  Taunt.  192,  Kerrison  v. 
Cooke,  3  Campb.  362  ;  bid  tee  Adams  v.  Gregg,  2  Stark.  531 ;  m 
also  Hill  v.  Read,  D.  and  R.,  N.P.C.  26.  But  where  time 
was  given  to  the  accommodation  acceptor,  Lord  Ellenborough 
ruled  that  the  drawer  was  not  discharged.  Collott  v*  Haigh, 
3  Campb.  281.  So  where  the  acceptor  is  the  agent  of  the 
drawer,  the  latter  will  not  be  discharged  by  time  given  to  the 
former.  Clarke  v.  Noel,  3  Campb.  411. 

Competency  of  Witnesses. 

Drawer.']    In  an  action  against  the  acceptor,  the  drawer  is 
in  general  a  competent  witness,  either  for  the  plaintiff  or  for 
'  the  defendant ;  for,  if  the  plaintiff  recovers,  the  drawer  pays 
the  bill  by  the  hands  of  the  acceptor ;   if  the  plaintiff  fans, 
the  drawer  is  liable  to  pay  the  bill  himself.  Bayl.  on  bills,  419. 
'  Thus,  he  may  be  called  by  the  plaintiff  to  prove  the  defend- 
ant's handwriting;  Dickinson  v.  Prentice,  4  Esp.  32 ;  or  by  the 
defendant  to  prove  that  the  plaintiff  discounted  the  bill  on  an 
usurious  consideration ;  Brard  v.  Ackerman,  5  Esp.  119;  Richi. 
Topping,  Peake,  224, 1  Esp.  177,  S.  C,  Bayley  m  bills,  420;  or 
that  the  bill  has  been  paid ;    Humphrey  v.  Moron,    Peake,  52 ; 
see  also  Williams  v.  Keats,  Mann.  Index,  328 ;    and  it  is  no  ob- 
jection that  he  is  a  prisoner  on  a  charge  of  having  forged  the 
.  bill.  Barbery.  Gingell,  3  Esp.  62.     But  where  the  acceptor  has 
accepted  the  bill  for  the  accommodation  of  the  drawer  (the 
witness),  the  latter  is  not  a  competent  witness  for  the  defend- 
ant, for,  if  the  plaintiff  should  fail,  the  witness  would  be  dis- 
charged from  his  liability  to  indemnify  the  defendant  against 
the  costs  of  the  action  on  the  bill.    Jones  v.  Brooke,  4  Taunt. 
464.   Hardwick  v.  Blanehard,  Cow,  113.     Where  the  witness 
has  become  bankrupt,  and  the  costs  are  proveable  under  the 
commission,  and  he  has  obtained  his  certificate,  he  is  then  ad- 
missible. Brind  v.  Bacon,  5  Taunt.  183.    Moody  v.  King,  2  B. 
and  C.  558.    Where  a  bill  has  been  drawn  by  one  partner,  in 
fraud  of  the  rest,  to  pay  a  separate  creditor,  a  copartner  is  a 
competent  witness  for  the  acceptor  in  an  action  against  him 
by  the  creditor  to  prove  the  want  of  authority.  Ridley  y.  Tay- 
lor, 13  East,  176. 

Where  the  defence  was  a  gaming  consideration,  the  drawer 
was  called  by  the  defendant.  It  was  objected,  that  he  was 
interested  to  defeat  the  plaintiff,  being  liable  for  treble  penal- 
ties if  he  recovered,  but  not  if  he  failed.  It  was  held,  that 
the  witness  was  competent,  since  if  the  plaintiff  failed,  the 
witness  was  liable  to  him;  if  he  succeeded,  the  witness  might 
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delirer  himself  from  the  penalties  by  refunding  within  the 
time.  Habner  v.  Richardson,  Holroud,J.  1818,  .Manning'*  Index, 
387. 

Indorser.']  In  an  action  by  indorsee  against  drawer  or  ac- 
ceptor, the  indorser  is  in  general  a  competent  witness,  either' 
for  plaintiff  or  defendant ;  for  the  plaintiff,  because  though  the 
plaintiff's  succeeding  in  the  action  may  prevent  him  from 
calling  for  payment  from  the  indorser,  it  is  not  certain  that  it 
will,  and  whatever  part  of  the  bill  or  note  the  indorser  is 
compelled  to  pay,  be  may  recover  again  from  the  drawer  or 
acceptor; — for  the  defendant,  because  if  plaintiff  fails  against 
drawer  or  acceptor,  he  is  driven  either  to  sue  the  indorser,  or 
to  abandon  his  claim.  Bay  I.  on  bills,  422.  For  the  plaintiff 
he  may  be  called  to  prove  his  own  indorsement,  Riehardim  v. 
Allen,  2  Stark.  334,  or  upon  a  bill  drawn  for  his  own  accommo- 
dation, that  the  plaintiff,  the  indorsee,  gave  him  value  for  it, 
Skuttleworth  y.  Stephens,  1  Campb.  408,  or  that  the  defendant 
promised  to  pay  the  bill  after  it  became  due.  Stevens  v.  Lynch, 
2  Campb.  332.  For  the  defendant  the  indorser  may  be  called 
to  prove  that  he  had  paid  the  bill,  Charrington  v.  Milner, 
Peake,  6,  B'vrt  v.  Kershaw,  2  East,  458,  or  that  an  unstamped 
bill,  dated  abroad,  was  in  fact  made  here.  Jordaine  y.  Lath~ 
*noke,7T.R.601. 

In  an  action  by  indorsee  against  acceptor,  the  indorser, 
though  released  by  the  defendant,  was  held  incompetent  to 
prove  that  he  delivered  the  bill  to  the  plaintiff  merely  for  the 
purpose  of  procuring  payment  as  agent  for  the  witness* 
Buckland  v.  Tankard,  5  T.  R.  578.  But  this  decision  has  been 
doubted.  Birt  v.  Kershaw,  2  East,  451.  1  Phill.  Ev.  63,  6th  ed. 

Drawee  or  acceptor.']  The  acceptor  is  a  competent  witness  for 
the  plaintiff,  to  prove  that  he  had  no  effects  of  the  drawer,  the 
defendant,  in  his  hands,  Staples  v.  Okines,  1  Esp.  332  ;  foe 
though  the  plaintiff  recovers,  the  witness  remains  liable  to  the 
defendant.  So  the  drawee  may  be  called  to  prove  the  same 
hot.  Legge  v.  Thorpe,  2  Campb.  310.  In  an  action  against  a 
drawer,  it  has  been  held  that  the  acceptor  is  not  a  competent 
witness  for  the  defendant,  to  prove  a  set-off,  on  the  ground 
that  he  is  answerable  to  the  drawer  only  to  the  amount  which 
the  plaintiff  recovers  against  the  defendant,  Mainwaring  v. 
Mytton,  1  Stark.  83,  sed  quare;  for  it  seems  that  the  drawer 
would  be  entitled  to  call  upon  the  acceptor  for  the  full  amount 
of  the  bill.  Bayl.  en  bills,  424.  It  seems  that  a  statement  by 
the  drawee,  as  to  the  drawer,  the  defendant,  not  having 
effects  in  his  hands,  is  evidence  against  the  drawer,  if  made 
at  the  time  of  presentment,  but  not  if  made  subsequently, 
Prideaux  v.  Collier,  2  Stark.  57,  on  the  ground  that  the  drawee 
is  for  that  purpose  the  agent  of  the  drawer. 
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In  an  action  against  the  acceptor  of  a  bill,  the  acceptor  was 
called  for  the  defendant  to  prove,  that  after  being  accepted  by 
him  and  indorsed  by  the  defendant,  the  bill  was  put  into  his 
(the  acceptor's)  hands  for  the  purpose  of  getting  it  discounted, 
that  he  took  it  for  that  purpose  to  the  plaintiff,  who  having  got 
hold  of  it  refused  either  to  discount  or  return  it.  It  was  ob- 
jected that  the  witness  was  incompetent  on  the  ground  of  in* 
terest,  and  Lord  Tenterden  rejected  him.  The  Court  of  King's 
Bench  refused  a  rule  for  a  new  trial  moved  for  on  tlie  ground 
that  the  witness  was  improperly  rejected.  Per  Lord  Ten- 
terden, "I  am  of  opinion  that  the  testimony  was  properlv 
rejected.  It  appeared  by  the  statement  of  the  defendant's 
counsel,  that  the  witness  was  answerable  for  the  payment  of 
the  bill  by  himself,  and  there  was  an  implied  undertaking  by 
£im  to  indemnify  Lowe  (the  drawer  and  defendant).  He 
was,  therefore,  interested  in  the  result  of  the  action,  inasmuch 
as  the  costs,  if  the  plaintiff  succeeded,  would  ultimately  fall 
on  himself."     Edmonds  v.  Lowe,  8  B.  and  C.  407. 
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-  In  general,  the  rules  relating  to  the  proof  of  the  drawing, 
indorsing,  presentment,  and  notice  of  dishonour  of  bills  of 
exchange,  apply  also  to  promissory  notes.  Where  a  different 
rule  prevails,  the  distinction  will  be  noticed. 

In  an  action  on  a  promissory  note,  the  note  must  be  produced 
and  proved,  see  ante,  p.  147,  and  any  material  variance  be- 
tween the  statement  and  proof  will  be  fatal,  tee  ante,  p.  148,  to 
p.  151, 

Payee  against  Maker. 

In  an  action  on  a  promissory  note  by  the  payee  against  the 
maker,  the  plaintiff  must  prove  the  making  of  the  note  by  the 
defendant,  and  in  some  cases,  a  presentment  of  the  note  at  a 
certain  place. 

The  making  of  the  note.']  The  miking  of  the  note  will  be 
proved  by  proving  the  handwriting  of  the  defendant,  see  ante, 
p.  68  ;  or,  if  made  by  an  agent,  by  proof  of  the  handwriting 
and  authority  of  such  agent.  If  the  note  is  for  less  than  51.  it 
must  be  attested  by  a  subscribing  witness,  7  Geo.  III.  c.  30, 
s.  1,  and  such  attesting  witness  must  be  called  ;  or  if  dead, 
or  he  cannot  be  found,  ante,  p.  65,  his  handwriting  must  be 
proved,  and  some  evidenoe  must  be  given  of  the  identity  of 
the  maker  of  the  note.  An  admission  by  the  defendant  that 
the  handwriting  is  his,  will  be  sufficient  proof  in  the  case  of 
an  unattested  note,  though  it  was  made  pending  a  treaty  for  a 
compromise.     Wakridge  v.  Kennium,  1  Esp.  143.    An  on%r  on 
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the  part  of  the  defendant,  after  the  note  has  become  due,  to 
give  another  note  to  the  plaintiff  instead  of  it,  is  an  admission 
of  the  plaintiff's  title.  Bfsanquet  v.  Anderson,  6  Esp.  43.  An 
admission  of  his  signature,  by  one  of  the  parties,  will  only  be 
eridence  against  himself.  Gray  v.  Hodson,  1  Esp.  135. 

Presentment.]  Where  the  promise  to  pay  is  general,  no  pre* 
sentiment  to  the  maker  need  be  stated  or  proved.  But,  where 
the  note  contains  in  the  body  of  it,  and  not  merely  in  a  me- 
morandum at  the  foot,  a  promise  to  pay  at  a  particular  place, 
a  presentment  at  such  place  must  be  proved,  see  ante,  p.  159, 
bat  notice  to  the  maker,  of  the  dishonour,  is  unnecessary. 
Pearce  v.  Pemberthy,  3  Campb.  261.  Circumstances  which 
would  excuse  the  presentment,  as  that  the  maker  could  not 
be  found,  cannot  be  given  in  evidence  under  the  general  alle- 
gation of  presentment ;  Leeson  v.  Pigott,  Bayl.  on  bills,  324  ; 
and  see  Smith  v.  Bellamy,  2  Stark.  223  ;  but  if  a  note  be  made 
payable  at  a  particular  town,  and  the  maker  has  no  residence 
there,  a  presentment  at  the  banking-houses  there  will  justify 
and  support  an  allegation  that  it  was  presented  there  to  the 
maker.  Hardy  v.  Woodroffe,  2  Stark.  319.  Bay  ley  on  bills,  324. 
A  note  payable  at  two  places  may  be  presented  at  either* 
Beeching  v.  Gower,  Holt,  313.  Jn  an  action  on  a  note  payable 
on  demand,  a  demand  need  not  be  alleged  or  proved,  for  the 
action  itself  is  a  demand.  Rumball  v.  Ball,  10  Mod.  38. 

Evidence  under  the  common  counts.']  A  promissory  note  is 
evidence  of  money  lent  by  the  payee  to  the  maker.  Bayl.  on 
bills,  286.  Where  a  note  cannot  be  given  in  evidence  for  want 
of  a  proper  stamp,  the  plaintiff  may  recover  on  the  considera- 
tion of  the  note,  if  the  declaration  contains  counts  on  such 
consideration,  and  if  he  is  not  precluded  from  availing  himself 
of  them  by  the  terms  of  his  particular.  Wilson  v.  Kennedy, 
1  Eip.  245.  Farr  v.  Price,  1  East,  58.  Wade  v.  Beasley,  4  Esp, 
7.  The  plaintiff  will  not  be  allowed  to  resort  to  the  money 
courts  if  the  note  has  been  lost,  unless  he  can  prove  it  de- 
stroyed, or  show  that  the  defendant  cannot  be  again  sub- 
jected to  the  payment  of  it.  Dangerfield  v.  WeUby,  4  Esp.  159, 
ante  p.  147. 

Indorsee  against  Maker. 

In  an  action  on  a  promissory  note  by  an  indorsee  against 
the  maker,  the  plaintiff 'must  prove  the  making  of  the  note  by 
the  defendant,  see  ante,  p.  157,  and  the  indorsement  stated  in 
the  declaration. 

It  has  been  already  stated  in  what  manner  an  indorsement 
is  to  be  proved,  ante,  p.154,  what  indorsements  are  good,  ante 
p.  155,  and  what  need  be  proved,  ante,  p.  156,  as  well  as  in 
what  cases  the  plaintiffs  must  prove  that  they  are  in  partner- 
ship, ante>  p.  156.     In  declaring  upon  a  note  made  to  payee 
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or  bearer,  the  indorsements  need  not  be  mentioned,  but  if 
stated,  they  must,  it  seems,  be  proved.     Waynham  v.  Bend, 
1  Campb.  175 ;  but  see  Tanner  v.  Bean,  4  B.  and  C.  312. 

Evidence  under  the  common  counts."]  It  is  said  that  a  promis- 
sory note  is  prima  facie  evidence  of  money  had  and  received 
by  the  maker  to  the  use  of  the  holder ;  Bayl.  on  bills,  287 ; 
but  Lord  Ellenbo  rough  was  of  opinion,  that  the  indorsee  could 
not  recover  against  the  maker  on  the  money  counts,  as  he  was 
not  an  original  party  to  the  note,  and  there  was  no  evidence 
of  any  value  received  by  the  defendant  from  him.  Waynham 
v.  Bend,  1  Campb.  175 ;  see  ante,  p.  156. 

Indorsee  against  Indorser. 

In  an  action  by  an  indorsee  against  the  indorser  of  a  promis- 
sory note,  the  plaintiff  must  prove  the  defendant's  indorse- 
ment, the  presentment  to  the  maker  and  his  default,  and  no* 
tice  to  the  defendant  of  the  dishonour. 

Indorsement."]  In  what  manner  an  indorsement  must  be 
proved  has  been  already  stated,  ante,  p.  154.  It  admits  all 
prior  indorsements,  ante,  p.  154,  and  also  the  handwriting 
of  the  maker.  Free  v,  Hawkins,  Holt,  N.  P.  C.  550.  When 
an  indorsement  is  attested  (on  a  note  for  payment  of  less  than 
51.),  it  must  be  proved  by  the  subscribing  witness.  As  to 
what  indorsements  it  is  necessary  to  prove,  see  ante,  p.  156. 

Presentment.]  In  what  manner  a  promissory  note  or  bill  of 
exchange  must  be  presented,  has  already  been  stated,  ante, 
p.  157.  Where  a  note  is  made  payable  in  the  body  of  it  at  a 
particular  place,  it  must  be  presented  there,  ante,  p.  149.  As* 
to  proof  of  the  maker's  default,  see  ante,  p.  161. 

Notice  of  dishonour.]  It  has  been  before  stated  by  and  to 
whom,  ante,  p.  160,  and  within  what  time,  ante,  p.  161,  notice 
must  be  given,  as  also  what  will  be  considered  sufficient 
proof  of  die  delivery  of  the  notice,  ante,  p.  161,  and  of  its 
contents,  ante,  p.  162.  It  has  also  been  shown  in  what  cases 
proof  of  notice  maybe  dispensed  with  by  an  acknowledgment 
on  the  part  of  the  defendant  of  his  liability,  ante,  p.  164. 
Where  the  payee  of  a  note  indorses  it  for  the  accommodation 
of  the  maker,  it  is  still  necessary  to  give  notice  to  the  payee 
in  order  to  charge  him,  and  it  is  no  defence  that  it  was  agreed 
between  the  parties  that  the  note  should  not  be  put  in  force. 
Free  v.  Hawkins,  8  Taunt.  92. 

Evidence  under  the  common  counts.]  An  indorsement  is  evi- 
dence of  money  lent  by  the  indorsee  to  the  indorser.  Kate- 
bower  v.  Tims.  Bayl.  on  bills,  288. 
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Competency  of  Witnesses. 

Maker.]  The  maker  of  a  promissory  note  is  a  competent 
witness  for  the  plaintiff,  in  like  manner*  as  the  acceptor  of  a 
bill  of  exchange,  ante,  p.  173 ;  and  one  of  the  joint  makers  of 
a  note  is  a  competent,  witness  for  the  plaintiff,  to  prove  the 
signature  of  the  defendant,  the  other  joint  maker.  York  v. 
Blott,  5  Af.  and  S,  71.  In  an  action  by  the  indorsee  against 
the  payee  of  a  note,  the  maker  may  be  called  to  prove  an  alte- 
ration ;  Levi  v.  Essex,  2  Esp.  Dig.  211,  4th  ed.  ;  and  he  may  be 
called  to  prove  notice,  in  an  action  by  indorsee  against  indorser. 
Venning  v.ShtUtleworth,  Bayley>4&2. 

Indorser,']  The  indorser  of  a  note  is  in  general  a  competent 
witness  either  for  the  plaintiff  or  defendant,  in  an  action  by  a 
subsequent  indorsee  against  the  maker,  ante,  p.  173.  But  the 
payee  of  a  note  made  for  his  accommodation,  who  has  become 
bankrupt  and  obtained  his  certificate,  subsequently  to  the  date 
of  the  note,  is  not  a  competent  witness  for  the  defendant,  the 
maker,  to  prove  that  the  note  was  indorsed  to  the  plaintiff 
after  it  became  due,  for  he  is  no  longer  liable  to  the  plaintiff, 
though  he  still  remains  liable  to  the  defendant,  if  the  latter 
should  be  compelled  to  pay  the  note.  Maundrell  v.  Kennet, 
1  Cempb.  408  (n).  But  the  payee*  of  an  accommodation  note, 
who  has  indorsed  it  to  the  plaintiff,  is  a  competent  witness 
for  the  plaintiff  to  prove  that  he  indorsed  it  for  a  valuable 
consideration,  since  he  has  an  equal  interest  on  each  side.  If 
the  plaintiff  succeeds,  the  witness  becomes  liable  to  the  de- 
fendant ;  if  the  defendant  succeeds,  the  witness  remains  liable 
to  the  plaintiff.  Shuttleworth  v.  Stephens,  1  Campb.  407. 

ASSUMPSIT  ON  POLICIES  OF  INSURANCE. 

In  suing  on  a  policy  of  insurance  the  plaintiff  must  prove, 
1.  The  execution  of  the  policy  by  the  defendant.  2.  The  in- 
terest of  the  party  as  averred.  3.  The  inception  of  the  risk, 
and,  in  some  cases,  compliance  with  warranties  and  a  license. 
4.  The  loss. 

Proof  of  the  policy."]  The  policy  must  be  produced  and 
proved,  and  if  subscribed  by  an  agent  of  the  defendant,  the 
handwriting  and  authority  of  the  agent  must  be  proved.  If  the 
authority  was  in  writing  it  should  be  produced  and  proved .  The 
authority  may  also  be  proved  by  showing  that  the  defendant 
has  recognised  the  act  of  the  agent  in  this  instance,  or  in  other 
similar  instances  in  which  the  agent  has  subscribed  policies 
for  the  defendant ;  Neale  v.  Erving,  1  Esp.  61 j  and  where  a 
witness  stated  that  he  was  authorised  by  power  of  attorney, 
but  added  that  the  defendant  had  been  in  the  habit  of  paying 
losses  upon  policies  which  the  witness  had  subscribed  ifl  his 
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name,  Lord  Ellenborough  ruled,  that  the  power  of  attorney 
oeed  not  be  produced.  Haughton  v.  Ewbank,  4  Campb.  88. 
Where  a  witness  proved  the  agent's  handwriting,  and 
swore  that  he  had  often  observed  him  sign  policies  for  the  de- 
fendant, but  he  had  not  seen  any  general  power  of  attorney 
from  the  defendant  to  the  agent,  nor  did  he  know  that  the 
defendant  had  given  the  agent  any  authority  to  sign  this  spe- 
cific policy,  nor  was  he  acquainted  with  any  instance  in  which 
the  defendant  had  paid  a  loss  upon  a  policy  so  subscribed, 
Lord  Ellenborough  held  that  the  proof  of  agency  must  be  car- 
ried further.  Courteen  v.  Touse,  1  Campb.  43. 

Parol  evidence  of  what  passed  at  the  time  of  effecting  the 
policy  is  inadmissible.  Weston  v.  Ernes,  1  Taunt.  1 15.  Though 
evidence  of  the  custom  of  trade  may  be  received,  ante,  p.  10. 
Thus  where  the  question  was  as  to  when  the  risk  determined, 
Lord  Mansfield  ruled,  that  insurance  brokers  and  others  might 
be  examined  as  to  the  general  opinion  and  understanding  of 
persons  concerned  in  the  trade,  though  tbey  know  no  parti- 
cular instance>  in  fact,  upon  which  such  opinion  was  founded. 
Camden  v.  Cowley,  1  IV.  Bl.  417. 

.  Interest  in  the  ship,  how  proved.']  The  interest  in  the  ship,  as 
stated  in  the  declaration,  may  be  proved,  prima  facie,  by  evi- 
dence of  possession  of  the  ship,  or  of  acts  of  ownership,  as 
directing  the  loading  of  the  ship,  purchasing  the  stores,  paying 
the  people  employed,  ore.  Amery  v.  Rogers,  1  Eep.  207.  Thomt 
v.  Foyle,  5  Esp.  88.  The  ordinary  mode  of  proof  is  to  call  the 
captain,  who  will  prove  that  he  was  appointed  and  employed 
by  the  parties  ;  and  though  it  should  appear,  on  cross-exami- 
nation, that  the  parlies  claim  under  a  bill  of  sale,  it  is  not  on 
that  account  necessary  for  the  plaintiffs  to  produce  the  bill  of 
sale,  or  the  ship's  register,  unless  such  further  evidence  should 
be  rendered  necessary  in  support  of  the  prima  facie  case  of 
ownership,  in  consequence  of  the  adduction  of  contrary  proof 
on  the  other  side.  Robertson  v.  French,  4  East,  137.  The  cer- 
tificate of  registry  is  not  even  prima  facie  evidence  of  owner- 
ship. Pire  v.  Anderson,  4  Taunt.  652.  Where  the  interest  is 
averred  in  parties  who  have  never  been  in  possession  of  the 
ship,  it  will  be  necessary  to  prove  the  ownership  of  the  per- 
sons from  whom  such  parties  claim,  and  the  derivative  title 
from  them,  viz.  the  bill  of  sale,  and  the  registry  of  the  ship 
according  to  the  register  acts  (see  the  last  register  act,  6  Geo* 
IV.  110),  and  see  ante,  p.  62,  the  section  as  to  the  copies  of 
affidavits  and  registers. 

Interest  in  goods,  how  proved."]  The  interest  in  the  goods  may 
He  proved  primd  facie,  like  the  interest  in  the  ship,  by  evi- 
dence of  possession  and  acts  of  ownership.  It  is  also  fre- 
quently proved  by  the  production  of  the  bill  of  lading.   A 
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lift  of  lading  directing  the  delivery  of  the  goods  to  the  con- 
signee is  evidence  of  interest  in  him,  and  where  made  de- 
liverable to  the  consignor,  and  indorsed  by  him  either  spe- 
cially or  in  blank,  it  is  evidence  of  interest  in  the  indorsee, 
or  holder,  M*  Andrew  v.  Bell,  1  Esp.  373.  LickbarrowY.  Mason, 
%  T.R.  71,  bnt  if  the  master  qualifies  his  acknowledgment  by 
tbe  words  "  contents  unknown,"  the  bill  of  lading  will  not 
be  evidence.  Haddow  v.  Parry,  3  Taunt.  303.  The  signature 
of  the  master  to  the  bill  of  lading  must  be  proved,  and  also  the 
indorsement,  when  the  party  claims  under  it.  If  the  master 
is  dead,  proof  of  his  death  and  handwriting  is  sufficient  evidence 
of  interest.  Haddow  v.  Parry,  3  Taunt.  303.  Where  to  prove 
property  in  a  cargo  the  plaintiff  produced  a  hill  of  parcels  of 
one  Gardiner  at  Petersburgh,  with  his  receipt  to  it,  and  proved 
his  hand,  Lee,  J.  C,  admitted  the  evidence.  Russel  v.  Boheme, 
2Str.  1127.  By  stat.  6  Geo.  IV.  c.  94,  s.  2,  any  persoa 
(after  1st  Oct.  1826)  intrusted  with,  and  in  possession  of  any 
bill  of  lading,  dock  warrant,  &c,  warrant  or  order,  for  deli- 
very of  goods,  shall  be  deemed  and  taken  to  be  the  true 
owner  of  the  goods,  so  as  to  give  validity  to  any  contract  for 
sale  of  the  goods,  or  any  deposit  or  pledge,  provided  there  be 
no  notice  by  the  documents  themselves  that  the  person  in- 
trusted, as  aforesaid,  was  not  the  actual  owner,  and  see  Wright 
v.  Campbell,  4  Burr.  2047. 

Interest,  variance  in  proof  of."]  A  material  variance  in  proof 
from  the  allegation  of  interest  is  ground  of  nonsuit.  Thus, 
where  it  is  averred  that  the  interest  is  in  a  single  person,  and 
that  the  policy  was  made  on  his  account,  and  for  his  use  and 
benefit,  and  it  is  proved  that  the  interest  is  in  several,  and 
that  the  policy  was  made  on  their  joint  account,  it  is  a  fatal 
variance.  Bell  v.  Ansley,  16  East,  141 ;  see  Caruthers  v.  Shed- 
den,  1  Marsh.  416 ;  6  Taunt.  14,  S.  C.  But  if  it  be  averred 
that  the  plaintiff  was  interested  at  the  time  of  effecting  the 
policy,  it  is  sufficient  to  show  that  he  was  interested  at  the 
commencement  of  the  risk.  Khindv.  Wilkinson,  2  Taunt.  237* 
Where  a  policy  averred  the  interest  to  be  in  A.  B.  who  was 
interested  at  the  time,  it  is  sufficient  to  prove  an  adoption  of 
the  policy  by  A.  B.  after  the  loss.  Hagedorn  v.  Oliverstm, 
2  M.  and  S.  485. 

Inception  of  the  risk.']  Where  a  vessel  is  lost  in  the  course 
of  a  voyage  for  which  she  is  insured,  some  proof  of  the  in- 
ception of  the  voyage,  or  risk,  must  be  given.  Koster  v.  Innes, 
B.  and  M,  336.  This  may  probably  be  proved  by  some  of 
the  crew,  or  proof  of  a  particular  destination  by  charter-party, 
would  afford  a  presumption  that  she  sailed  on  the  chartered 
voyage ;  so  proof  of  her  clearing  out  for  a  particular  port  is 
evidence  that  she  set  sail  for  that  port  when  she  dropped  from 
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her  moorings.  Per  Lord  Ellenborough,  Cohen  v.  Hinckley, 
2  Campb.  52.  Marsh,  Ins.  715.  So  proof  of  a  convoy  bond  for 
a  particular  port,  signed  by  the  captain,  coupled  with  the 
evidence  of  the  custom  house  officer  that  a  certificate  and 
other  papers  for  such  a  voyage  would  in  the  regular  course  of 
office,  be  delivered  to  the  captain  before  he  sailed,  together 
with  proof  of  the  sailing,  has  been  held  evidence  of  the  ship 
having  sailed  on  such  voyage.  Cohen  v.  Hinckley,  2  Campb.  51. 
A  license  for  the  port  mentioned  in  the  policy  is  evidence  to 
the  same  effect.  Marshall  v.  Parker,  2  Campb.  69.  If  the 
declaration  aver  that  the  ship  sailed  after  the  making  of  the 
policy,  but  in  fact  it  was  before,  the  variance  is  not  material. 
Peppin  v.  Solomons,  1  T.  R.  496. 

Shipment  of  the  goods.']  The  shipment  of  goods  on  board  is 
usually  proved  by  the  captain,  and,  if  he  be  dead,  the  pro- 
duction of  the  bill  of  lading  and  proof  of  his  handwriting 
will  be  evidence  of  the  shipping  as  well  as  of  the  interest. 
Haddow  v.  Parry,  3  Taunt.  306.  But  where  the  bill  of  lading 
was  offered  in  evidence  to  prove  that  the  goods  were  shipped  on 
the  plaintiff's  account,  Lord  Ellenborough  rejected  it,  as 
being  nothing  more  than  the  declaration  of  the  captain. 
Dickson  v.  Lodge,  1  Stark.  226.  So  the  copy  of  an  official 
paper  made  in  pursuance  of  an  act  of  parliament,  by  an  officer 
of  the  customs,  containing  an  account  of  the  cargo,  and  a 
report  of  the  goods  on  board,  is  evidence  to  prove  the  ship- 
ping. Johnson  v.  Ward,  6  Esp.  49. 

Compliance  with  warranties."]  Where  the  policy  contains  a 
warranty,  a  literal  and  strict  compliance  with  it  must  he 
proved ;  it  is  not  sufficient  to  show  something  tantamount  to 
a  performance.  Pawson  v.  Watson,  Cowp.  785.  2  Sound.  200, 
c  (n).  See  Weir  v.  Aberdeen,  2  B.  and  A.  320.  To  satisfy  a 
warranty  "to  depart"  on  or  before  a  particular  day,  the 
vessel  must  be  out  of  port  on  or  before  that  day ;  a  warranty 
"  to  sail "  is  satisfied  by  the  ship  breaking  ground  and  getting 
under-weigh.  Moir  v.  Roy,  Ex.  Ass.  Co.,  3  M.  and.  S.  461, 
6  Taunt.  241 ;  and  fee  Lang  v.  Anderdon,  3  B.  and  C.  495.  Bat 
unless  she  is  unmoored,  the  warranty  to  sail  is  not  complied 
with.  Nelson  v.  Salvador,  1  M.  and  M.  309.  Sailing  before 
the  vessel  has  got  her  clearances,  and  is  equipped  for  the 
voyage,  is  not  a  sailing  within  the  warranty.  Redsdale  v. 
Newnham,  3  M.  and  S.  456.  Where  a  vessel  sailed  from  St. 
Anne's,  Jamaica,  within  the  time  of  warranty,  with  her  cargo 
and  clearances  on  board,  and  called  at  Bluefields,  another 
port  in  Jamaica,  for  convoy,  where  she  was  detained  by  an 
embargo  till  after  the  time  of  warranty,  it  was  held  that  this 
was  a  sufficient  sailing  from  Jamaica.  Bond  v.  Nutt,  Cowp. 
601.  Thelusson  v.  Ferguuon,  Dougl,  361. 
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^  To  prove  the  sailing  with  convoy,  the  log-book,  or  the  offi- 
cial letter  of  the  commander  of  the  convoy,  is  evidence.  * 
D' Israeli  v.  Howett,  1  Esp.  427.  Watson  v.  King,  4  Campb.  27 '5. 

In  order  to  prove  a  warranty  that  the  ship  insured  is  of 
a  particular  nation,  proof  of  her  carrying  die  flag  of  that 
nation  at  times  when  she  was  free  from  the  danger  of  capture, 
and  that  the  captain  addressed  himself  to  the  consul  of  that 
nation  in  a  foreign  port,  is  primd  facie  evidence.  Archangelo  v. 
Thompson,  2  Campb.  620.  Under  a  warranty  of  neutrality  it 
is  sufficient  to  show  that  the  ship  was  neutral  when  the  risk 
commenced.  Eden  v.  Parkison,  2  Dougl.  732,  a. 

There  are  also  certain  implied  warranties,  the  breach  of  which 
will  prevent  the  plaintiff  from  recovering,  as  that  the  vessel  is 
seaworthy,  but  it  is  sufficient  if  she  is  seaworthy  at  the  time 
of  sailing.  Armen  v..  Woodman,  5  Taunt.  299.  Primd  facie  a 
ship  is  to  be  deemed  seaworthy ;  Parker  v.  Potts,  3  Dow,  31 ; 
bat  where  the  inability  of  the  ship  to  perform  the  voyage  be- 
comes evident  in  a  short  time  from  the  commencement  of  the 
risk,  the  presumption  is,  that  it  arises  from  causes  existing 
before  her  setting  sail  on  the  intended  voyage,  and  that  the 
ship  was  not  then  seaworthy,  and  the  onus  probandi,  in  such 
case,  rests  with  the  assured  to  show  that  the  inability  arose 
from  causes  subsequent  to  the  commencement  of  the  voyage. 
?<r  Ld.  Eldon,  Watson  v.  Clark,  1  Dow,  344 ;  see  also  Douglas 
v.  Seougall,  4  Dow,  269.  So  the  insured  are  not  entitled  to 
recover  unless  they  equip  the  ship  with  every  thing  necessary 
to  her  navigation  during  the  voyage.  Per  Ld.  Kenyan,  Law 
v.  Hollingworth,  7  T.  R.  161.  Forshaw  v.  Chabert,  3  B.  and  B. 
166.  Tail  v.  Levi,  14  East,  481.  A  ship  is  not  fit  for  a  voyage 
unless  she  sails  with  a  complete  crew  ;  a  crew  competent  for 
the  voyage,  considering  its  length  and  the  circumstances 
under  which  it  is  undertaken.  Per  Ld.  Tenter  den,  Clifford  v. 
Hunter,  1  Af.  and  M.  103.  Therefore,  where  on  a  voyage 
from  the  Mauritius  to  London,  there  was  no  one  on  board 
competent  to  supply  the  captain's  place,  in  case  of  illness, 
the  underwriters  were  held  to  be  discharged.  Ibid.  But 
where  the  assured  has  once  provided  a  sufficient  crew,  the 
negligence  of  the  crew  at  the  time  of  the  loss  is  no  breach 
of  the  implied  warranty.  Bush  v.  Roy.  Ex.  Ass.  2  B.  and  A. 
73.  There  is  no  implied  warranty  on  the  part  of  the  owner 
of  goods  insured,  that  the  ship  shall  be  in  all  respects  pro- 
perly documented.  Carruthers  v.  Gray,  3  Campb.  142.  Where 
a  question  arises  as  to  the  seaworthiness  of  a  ship,  ship- 
builders who  have  never  seen  the  ship  may  state  their  opinion 
on  examining  a  survey  taken  by  others,  it  being  a  matter  of 
skill  and  science.  Beckwith  v.  Sydebotham,  1  Campb.  117.  Thorn-' 
ton  v.  Roy.  Ex.  Ass.  Co.  Peake,  26.  As  to  the  effect  of  a  sen- 
tence of  a  foreign  Court  of  Admiralty  in  negativing  a  war* 
ranty  of  neutrality!  vide  ante,  p,  103. 
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.  A  memorandum  written  on  a  separate  piece  of  paper  and 
enclosed  in  the  policy  cannot  be  considered  a  warranty.  Par-' 
am  v.  BorneweU,  1  Dougl.  12  (n).  But  it  is  immaterial  whe- 
ther the  warranty  is  on  the  margin  or  in  the  body  of  the 
policy.   Bean  v.  St  apart,  1  DougL  11.  De  Hahn  v.  Hartley, 

1  T.  it.  343.  A  warranty  may  be  waived  by  a  memorandum 
on  the  policy  without  a  new  stamp.  Hubbard  v.  Jatkum, 
4  Taunt.  174.  Weir  v.  Aberdeen,  2  B.  and  A.  325.  ante,  p.  128, 

License.']  Where  the  voyage  has  been  legalized  by  a  li- 
cense, such  license  must  be  produced  and  proved.  Where  a 
license  granted  by  the  governor  of  a  foreign  colony  has  been 
lost,  parol  evidence  of  its  contents  is  admissible.  Kensington 
v.  Inglis,  8  East,  273,  ante  p.  3.  But  where  a  license  has  been 
granted  by  the  secretary  of  state  in  this  country  (pursuant 
to  48  Geo.  III.  c.  126),  parol  evidence  is  not  admissible,  for 
there  must  be  some  register  of  it  preserved  in  the  office  of 
the  secretary  of  state,  which  would  be  better  than  parol  evi- 
dence, and  if  the  license  was  under  the  sign  manual,  still 
some  register  of  it  would  be  preserved.  Rhind  v.  Wilkinson, 

2  Taunt.  243.  By  the  above-mentioned  statute  a  duplicate 
of  the  order  in  council,  authorising  the  grant  of  the  license, 
is  to  be  annexed  to  it ;  if  the  license  is  lost,  examined  copies 
of  the  order  in  council  from  the  council  books,  and  of  the 
license  in  the  office  of  the  secretary  of  state,  must  be  pro- 
duced as  the  best  secondary  evidence,  and  it  must  be  proved 
that  the  license  put  on  board  the  ship  is  lost.  Eyre  v.  Pals- 
grave,  2  Campb.  606.  Proof  that  a  vessel,  warranted  to  carry 
a  French  license,  remained  at  Bordeaux  a  month  after  the 
inspection  of  the  document  purporting  to  be  a  French  license, 
ana  of  other  documents,  by  the  officers  of  the  French  go- 
vernment, is  prima  facie  evidence  that  the  document  is  ge- 
nuine. Everih  v.  Tunno,  1  Stark.  508.  The  license  must  be 
shown  to  apply  to  the  voyage  in  question.  Barlow  v.  M'lntosk, 
14  Eatt,  311.  On  proof  that  goods,  which  cannot  be  exported 
without  a  license,  were  entered  for  exportation  at  the  Custom* 
house,  it  will  be  presumed  that  there  was  a  license  to  export 
them.  Van  Omeron  v.  Dovrick,  2  Campb.  43. 

Proof  of  lots  by  the  perils  of  the  seas.]  The  loss  must  be  proved 
to  have  happened  as  stated  in  the  declaration,  and  therefore 
where  goods  were  insured  at  and  from  M.  to  L.,  and  the  de- 
claration averred,  that  after  the  loading  of  the  goods  the  ship 
departed  on  her  intended  voyage,  and  while  in  the  course  of 
her  said  voyage  was  lost  by  the  perils  of  the  seas,  it  was 
held  that  this  was  a  material  allegation,  and  was  not  sup- 
ported by  proof  that  the  ship  was  lost  at  her  moorings,  and 
before  the  cargo  was  completed.  Abithol  v.  Bristow,  2  Moris, 
157.  6  Taunt.  464,  5.  C. 
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A  low  occasioned  by  running  foul  of  another  vessel  by  mis  • 
fortune,  is  a  loss  by  the  perils  of  the  sea ;  Butter  v.  Fisher, 
3  Etp.  67;  so  if  she  was  run  down  by  another  ship  through 
gross  negligence.  Smith  v.  Scott,  4  Taunt.  126.  So  where  the 
vessel  is  wrecked  in  consequence  of  the  barratry  of  the 
master.  Heyman  v.  Pariah,  2  Comph.  149.  So  where  a  portion 
of  the  goods  was  saved  from  the  wreck  and  got  on  shore, 
but  never  came  to  the  hands  of  the  owners,  Gibbs,  C.  J., 
held  it  a  total  loss  by  the  perils  of  the  seas.  Bondrett  v. 
Hcntigg,  Hob,  149.  So  in  an  insurance  on  goods,  where  the 
ship  was  stranded  on  a  shoal  within  a  few  miles  of  the  port 
of  destination,  disabled  from  proceeding,  and  lost,  but  while 
•he  lay  in  the  sand  was  seized  by  the  commander  of  the  place 
at  which  she  was  stranded,  and  the  goods  confiscated  by  him, 
it  was  held  that  the  goods  were  lost  by  the  perils  of  the  seas* 
Hehn  v.  Corbett,  2  Bm?h.  205.  Where  the  insurance  was  on 
living  cattle,  warranted  free  from  mortality,  which,  in  the 
course  of  the  voyage,  were  killed  by  the  rolling  of  the  ship, 
it  was  held  a  loss  by  the  perils  of  the  seas.  Lawrence  v.  Aber- 
dem,5  B.andA.  109.  Gabay  v.  Lloyd, SB.  and  C.793.  Where 
a  government  transport  had  been  insured  for  twelve  months, 
duxing  which  she  was  ordered  into  a  dry  harbour,  the  bed  of 
which  was  uneven,  and  the  tide  having  left  her  she  received 
damage  by  taking  the  ground,  it  was  held  to  be  a  loss  by 
the  perils  of  the  seas.  Fletcher  v.  Inglis,  2  B.  and  A.  315. 

But  where  a  ship  was  hove  down  upon  a  beach,  within  the 
tide-way,  to  repair,  and  the  tide  rising,  she  was  bilged  and 
damaged,  it  was  held  not  to  be  a  loss  occasioned  by  the  perils 
of  the  seas;  Thomson  v.  Whitman,  3  Taunt.  227 ;  and  see  Phil- 
lips v.  Barber,  5  B.  and  A.  161 ;  nor  is  the  destruction  of 
a  vessel  by  worms,  at  sea,  such  a  loss,  Rohl  v.  Parr,  1  Esp. 
445,  nor  where  one  English  ship  sinks  another,  by  firing  on 
her,  supposing  her  an  enemy.  CuUen  v.  Butler,  5  M.  and  &• 
461. 

A  Iobs  by  perils  of  the  seas,  but  remotely  occasioned  by 
me  negligence  of  the  crew,  is  within  the  policy.  Walker  v. 
MtUmnd,  5  B.  and  A.  171 ;  and  see  Bishop  v.  Pentland,  7  B* 
sni  C.  217.  Shore  v.  BenthaU,  7  B.  and  C.  798  (n). 

Where  a  ship  was  disabled  by  perils  of  the  seas  from  pur- 
suing her  voyage,  and  the  master  to  defray  the  expense  of 
repairs,  having  no  other  means  of  drawing  money,  sold  part 
of  the  goods  insured,  and  applied  the  proceeds  towards  the 
repairs,  it  was  held  that  this  was  not  a  loss  of  the  goods  by 
perils  of  the  seas.  Sarqny  v.  Hobson,  2  B.  and  C.  7.  4  Bingh* 
131.  1  y.<wdJ.347,S.C. 

A  ship  never  heard  of  is  presumed  to  have  been  foundered 
at  sea.  Green  v.  Brown,  2  Str.  1199.  Newby  v.  Read,  Park,  Ins. 
85.  6th  ed.  In  order  to  recover  in  such  case,  the  plaintiff 
•mstpnve  that  the  vessel  sailed  on  the  voyage  insured.  Cohen 
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t.  Hinckley,  2  Campb.  51.  KosUr  v.  Jama,  R.  and  M.  333. 
It  is  sufficient  to  prove  that  the  ship  has  not  been  heard  of  in 
this  country  since  the  time  of  her  Bailing,  without  calling 
witnesses  from  the  port  of  destination  to  prove  that  she  never 
arrived  there.  Twemlow  v.  Onoin,  2  Campb.  85.  The  time 
withio  which  a  missing  ship  will  be  presumed  lost,  must  be 
regulated  by  the  circumstances  of  the  case.  In  HouMtman  v. 
Thornton,  Holt,  242,  a  ship  which  had  sailed  on  a  seven  weeks' 
voyage,  and  had  not  been  heard  of  for  eight  or  nine  months, 
was  presumed  to  be  lost.  Where  it  was  proved  that  the 
Teasel  Bailed  on  the  voyage  insured,  with  the  goods  on  board, 
and  never  arrived  at  her  port  of  destination,  and  that  a  few 
days  after  her  departure  a  report  was  heard  at  the  place 
whence  she  sailed  that  she  had  foundered  at  sea,  bat  that 
the  crew  were  saved,  it  was  held  that  this  was  sufficient  primd 
facie  evidence  of  a  loss  by  the  perils  of  the  seas,  and  that 
the  plaintiff  was  not  bound  to  call  any  of  the  crew,  or  to 
show  that  he  was  unable  to  procure  their  attendance.  KosUr 
T.  Reed,  6B.andC.  19. 

Proof  of  loss  by  fire.']  Proof  that  the  ship  was  burned  to  pre- 
Tent  her  falling  into  the  hands  of  the  enemy,  is  evidence  of  a 
loss  by  fire.  Gordon  v.  Rimming  ton,  1  Campb.  623.  So  in  an 
insurance  against  "  fire,  barratry,  &c."  proof  that  the  ship 
was  burned  by  the  negligence  of  the  master  and  mariners  will 
support  a  statement  of  loss  by  fire.  Busk  v.  Roy,  Exch.  Ass, 
2  B.  and  A.  72.  But  in  an  insurance  on  goods,  if  the  goods  are 
burnt  in  consequence  of  being  put  on  board  in  bad  condition, 
it  is  not  a  loss  by  fire  within  the  meaning  of  the  policy.  Boyd 
T.  Dubois,  3  Campb.  133. 

Proof  of  loss  by  capture."]  Where  a  vessel  is  driven  by  a  gale 
of  wind  on  an  enemy's  coast,  and  there  captured,  it  is  a  loss  by 
capture.  Green  v.  Elnulie,  Peake,  212 ;  see  Hogedon  v.  Whit- 
more,  1  Stark.  157.  The  books  at  Lloyd's  are  evidence  of  a 
capture,  but  not  of  notice  of  the  loss  to  the  underwriter.  Abel 
T.  Potts,  3  Esp.  242,  ante, p.  112.  A  foreign  sentenceof  condem- 
nation is  not  evidence  of  a  capture  ;  but  after  other  proof  of  a 
capture,  it  is  evidence  to  show  the  grounds  of  condemnation. 
Marshal  v.  Parker,  2  Campb.  69.  See  ante,  p.  103.  If  a  ship 
after  capture  is  restored,  so  as  to  be  in  a  condition  to  pursue 
the  voyage  insured,  and  is  afterwards  lost  on  another  voyage, 
the  plaintiff  cannot  recover  on  a  declaration  for  a  loss  by  cap- 
tare.  Kulen  Kemp  v.  Vigne,  1  T.  R.  304.  Proof  of  a  capture  by 
collusion  with  the  captain,  will  support  an  averment  of  loss, 
either  by  capture  or  barratry.  Per  Ld.  ElUnborough,  Archan- 
gelov.  Thompson,  Campb,  621. 

Proof  of  lets  by  barratry. 1    Evidence  that  the  person  who 
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acted  as  master  of  the  ship  carried  her  oat  of  ber  course  for 
fraudulent  purposes  of  his  own,  is  prima  faeie  evidence  of  bar- 
ratry, without  negative  proof  that  the  person  so  actiog  as. 
master  was  not  the  owner,  it  lying  on  the  underwriter  to 
prove,  in  bis  own  discharge,  that  he  was  the  owner.  Boss  v. 
Hunter,  4  T.  R.  33.  Where  the  whole  ship  is  let,  the  freighter 
is  owner  pro  hue  vice,  and  barratry  may  be  committed  by  the 
general  owner.  VaUejo  v.  Wheeler,  Cowp.  143.  Spares  v.lWn- 
ton,  l  B.  Moore,  373.  Smuggling  by  the  captain,  on  his  own 
account,  will  be  evidence  of  barratry ;  Loekyery.  Offley,  1  T.  R. 
252 ;  but  if,  by  the  gross  negligence  of  tne  owner,  the  mari- 
ners barratrously  carry  smuggled  goods  on  board,  the  under- 
writers are  not  liable.  Pipon  v.  Cope,  1  Campb.  434.  Where 
prisoners  of  war  rise  and  confine  all  the  crew,  and  put  them 
on  shore,  except  one,  who  is  heard  on  the  deck  in  conver- 
sation with  them,  it  is  evidence  of  barratry  to  go  to  the  jury. 
Heck  v.  Thornton,  Holt,  30. 

Proof  of  stranding.']  Where  goods  are  insured  free  from 
average,  unless  general,  or  the  ship  should  be  stranded,  before 
the  plaintiff  can  recover,  the  stranding  must  be  proved.  A 
striking  is  not  sufficient ;  it  is  merely  temporary,  or  as  it  has 
been  vulgarly  described,  a  touch  and  go ;  but  in  order  to  con- 
stitute a  stranding,  the  ship  must  be  stationary;  Per  Lord 
Ektborough,  M'Dougall  v.  Royal  Exeh.  Am.  Co.  1  Campb.  131, 
4  M.  and  S.  503,  S.  C.  But  where  tbe  ship  was  fixed  from  fif- 
teen to  twenty  minutes,  it  was  held  a  stranding.  Baker  v. 
Towry,  Id.  436.  If  a  ship  is  forced  ashore,  or  is  driven  on  a 
bank,  and  remains  for  any  time  upon  the  ground,  this  is  a 
stranding  without  reference  to  the  degree  of  damage  she  sus- 
tains. Per  Lord  EUenborough,  Harmon  v.  Vaux,  3  Campb.  431. 

"  A  stranding/*  says  Mr.  Justice  Bayley, "  may  be  said  to 
take  place  where  a  ship  takes  the  ground,  not  in  the  ordinary 
course  of  the  navigation,  but  by  reason  of  some  unforeseen 
accident/'  Bishop  v.  Pent  land,  7  B.andC.  224.  Wbere  a  ship, 
under  the  conduct  of  a  pilot,  in  her  course  up  the  river  to 
Liverpool,  was,  against  the  advice  of  the  master,  fastened  at 
the  pier  of  the  dock  basin,  by  a  rope  to  the  shore,  and  left  there, 
and  took  the  ground,  and  when  the  tide  left  her,  fell  over  on  her 
side  and  bilged,  this  was  held  to  be  a  stranding.  Carruthert  v. 
Sydebotham,  4  M.  and  S.  77.  So,  where  in  the  course  of  a  voyage 
upon  an  inland  navigation,  it  became  necessary,  in  order  to 
repair  the  navigation,  to  draw  off  the  water,  and  the  ship  in 
consequence  having  been  placed  in  the  most  secure  situation 
that  could  be  found,  when  the  water  was  drawn  off,  went  by 
accident  upon  some  piles,  which  were  not  previously  known 
to  be  there,  it  was  held  a  stranding.  Rayner  v.  Godmond,  5  B. 
and  A.  225.  So,  where  in  the  course  of  the  voyage  the  ship  was 
by  tempestuous  weather  forced  to  take  shelter  in  a  harbour, 
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and,  in  entering  it,  struck  upon  an  anchor,  and  being  brought 
to  her  moorings  was  found  leaky  and  in  danger  of  sinking,  and 
on  tlyit  account  was  hauled  with  warps  higher  up  the  har- 
bour, where  she  took  the  ground  and  remained  fast  for  half  an 
hour,  the  stranding  was  held  to  be  proved.  Barren  ▼.  BeU, 
4  B.  and  C.  736.  In  the  following  case  also  it  was  held  to  be 
a  stranding.  The  ship  was  compelled  in  the  course  of  her 
voyage  to  put  into  a  tide  harbour,  and  was  there  moored  along- 
side a  quay  in  the  usual  place  for  ships  of  her  burden.  It 
became  necessary,  in  addition  to  the  usual  moorings,  to  fasten 
her  by  tackle  to  posts  on  the  shore,  to  prevent  ber  falling  over 
upon  the  tide  leaving  her.  The  rope  with  which  she  was 
fastened,  not  being  of  sufficient  length,  broke,  when  the  tide 
left  the  vessel,  and  she  fell  over  upon  her  side,  and  was  thereby 
stove  in  and  greatly  injured  ;  this  was  held  to  be  a  strand- 
ing, though  it  might  have  been  occasioned  remotely  by  the 
negligence  of  the  crew.  Mr.  Justice  Bayley  said,  "  So  long 
as  the  vessel  was  on  the  ground  and  lashed  to  the  posts  on 
shore,  she  was  not  stranded  ;  but,  when  she  fell  over  on  ber 
side,  and  lay  on  the  ground  in  that  position,  she  was  stranded. 
The  falling  over  was  not  in  the  ordinary  course  of  the  voyage, 
but  in  consequence  of  an  unforeseen  accident  out  of  the  ordi- 
nary course  of  the  voyage,  viz.  the  breaking  of  the  rope." 
Bishop  v.  Pentland,  7  B.  and  C.  219. 

But  where  the  taking  the  ground  is  no  more  than  is  usual 
with  vessels  on  the  same  voyage,  it  is  not  a  stranding ;  thus 
where  a  vessel  took  the  ground  in  the  ordinary  course  of  the 
navigation,  and  afterwards  being  moored  at  a  quay,  on  the 
ebb  of  the  tide  took  the  ground,  fell  over  on  her  side  and  was 
injured ;  but  the  taking  of  the  ground  was  stated  by  a  wit* 
ness  to  be  no  more  than  was  usual  with  vessels  of  the  same 
class  in  proceeding  up  the  same  navigation,  this  was  held 
not  to  be  a  stranding.  Hearne  v.  Edmunds,  1  B.  and  B.  388  ; 
see  7  B.  and  C.  225. 

Proof  of  amount  of  lots.']  Where  the  plaintiff  declares  for  a 
total,  he  may  give  evidence  of  a  partial  loss.  Gardiner  v. 
Crosedale,  1  W.  BL  198.  Ruekerv.  Palsgrave,  1  Campb.  557, 
1  Taunt,  419.  An  adjustment  is  proved  by  evidence  of  the 
signature  of  the  underwriter,  or  bis  agent,  with  proof  of  the 
authority  of  the  latter;  and  it  seems  that  an  agent  who  has 
authority  to  subscribe  a  policy,  has  also  authority  to  sign  an 
adjustment  of  the  loss.  Richardson  v.  Anderson,  1  Campb.  43  (n). 
The  production  by  the  assured  of  a  policy  of  insurance  with 
an  adjustment  on  it,  and  the  name  of  the  defendant  struck  off 
the  policy,  is  not  evidence  of  the  payment  to  the  assured  of 
the  sum  adjusted.  Adams  v.  Sanders,  1  M.  and  M.  373,  4  C. 
and  P.  35,  S,  C.  An  adjustment  is  only  primd  facie  evidence 
against  the  underwriter,  and  does  not  bind  him,  unless  there 
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i  a  foil  disclosure  of  the  circumstances  of  the  case ;  Shepherd 
v,  Ckewter,  1  Campb.  274 ;  and  fraud  opens  an  adjustment*. 
Christian  v.  Coast**,  2  Etp.  489.  An  adjustment  does  not  re* 
quire  a  stamp.  Wiebe  v.  Simpson,  2  &to.  JV.  P.  917,  4ffc  of.  In. 
an  action  on  insurance  of  goods,  if  the  declaration  allege  the 
ship  to  bave  been  sunk,  whereby  the  goods  were  spoiled,  and 
it  appear  that  some  of  the  goods  were  saved,  the  plaintiff  may 
give  the  expense  of  salvage  in  evidence,  though  not  specifi- 
cally averred.  Cory  v.  King,  Rep.  temp.  Hard.  304.  Salvage  on 
the  re -capture  of  a  ship  must  be  proved  by  produoing  the 
proceedings  of  the  admiralty  court  ascertaining  the  amount. 
TheUusum  v.  Shedden,  2  N.  R.  229.  In  open  policies  the  assured 
must  prove  the  extent  of  his  loss ;  but  in  valued  policies,* 
if  the  loss  be  a  total  one,  be  is  only  bound  to  pro  re  soma 
interest  in  the  ship  or  good*,  in  order  to  take  the  case  out  of 
tbe  statute  19  Geo.  II.  c.  37,  for  ever  since  that  statute,  the 
constant  usage  has  been  to  permit  the  valuation  fixed  in  the 
policy  to  stand,  unless  the  defendant  can  show  that  the  plain- 
tiff had  a  colourable  interest  only,  or  that  he  has  greatly  over* 
valued  the  goods.  But  where  the  loss  is  partial  it  opens  a 
valued  policy,  and  the  plaintiff  is  as  much  bound  to  prove  the 
value  of  the  goods  that  have  been  lost,  and  to  ascertain  the 
damage  he  has  sustained  by  the  loss,  as  in  case  of  an  open 
policy.  2  Sound.  201  (n). 

The  certificate  of  an  agent  of  Lloyd's,  resident  abroad,  is) 
sot  admissible  to  prove  the  amount  of  damage  sustained  by 
goods,  though  the  defendant  is  a  subscriber  to  Lloyd's.  Drafts 
v.  Marryatty  1  B.  and  C.  473. 

Proof  cf  amount  of  Ion — abandonment.']  Before  the  plaintiff 
can  recover  for  a  total  loss,  it  is  necessary  in  some  cases  to 
prove  an  abandonment.  "  The  late  cases  show  that  a  mere 
loss  of  the  adventure  by  retardation  of  the  voyage  without 
loss  of  the  thing  insured,  either  by  its  being  actually  takes 
from  the  ship  or  spoiled,  does  not  constitute  a  total  loss,  under 
a  policy  of  insurance,  unless  by  the  aid  and  effect  of  an  aban- 
donment." Per  Id,  Tenterden,  Nayior  v.  Taylor,  9  B.  and  C. 
723,  citing  Anderson  v.  Wallis,  2  M.  and  S.  240,  and  Holdsworth 
r.  Wise,  7  B.  and  C.  794.  In  order  to  justify  an  abandonment, 
there  must  have  been  that  in  tbe  course  of  the  voyage,  which, 
at  the  time,  constituted  a  total  loss.  Thus,  capture  or  the 
necessary  desertion  of  a  ship  constitutes  a  total  loss.  Per  Bay-* 
bv,  /.,  Holdsworth  v.  Wis*,  7  B.  and  C.  799.  The  effect  of  an 
abandonment,  therefore,  is  to  prevent  a  loss  at  tbe  time  total, 
from  becoming,  by  the  operation  of  subsequent  circumstances, 
partial. 

An  abandonment  may  be  by  parol,  but  it  should  be  certain, 
*nd  therefore  a  statement  of  the  facts,  a  request  to  settle  for  a 
totalloss,  and  to  direct  the  disposal  of  the  ship,  have  been  held 
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insufficient.  Parmeterv.  Todhunter,  1  Campb.  541.  The  notice' 
of  abandonment  must  be  given  within  a  reasonable  time.  Read 
v.  Bouham,  3  B.  and  B.  147  ;  Hunt  v.  Royal  Exchange  Assur- 
ance, 5  M.  and  S.  47.  Hudson  v.  Harrison,  3  B.  ami  B.  106.  So 
the  underwriter  is  bound  to  say,  within  a  reasonable  time 
after  receiving  notice  of  abandonment,  whether  he  will  accept 
it  or  not.  Hudson  v.  Harrison,  3  B.  and  B.  97.  A  party  jointly 
interested  in  the  subject  matter  of  the  insurance,  and  who  baa 
effected  the  insurance,  may  give  notice  of  abandonment  for 
all.  Hunt  v.  the  Royal  Exchange  Assurance,  5  M.  and  S.  47. 

Where  the  damage  sustained  makes  the  loss  a  total  loss,  as 
where  a  ship  is  reduced  to  a  mere  wreck  so  as  not  to  be  worth 
repairing,  it  is  unnecessary  to  prove  a  notice  of  abandonment. 
Cambridge  v.  Anderton,  2  B.and  C.  691,  R.  and  M.  61,  S.  C. 

Defence. 

Under  the  general  issue  the  defendant  may  show  that  the 
plaintiff  is  not  entitled  to  recover,  on  account  of  fraud,  or  mis- 
representation,  or  concealment  of  circumstances,  or  non- 
compliance with  representations,  or  non-compliance  with  a 
warranty. 

Fraud,  misrepresentation,  or  concealment.']  If  the  assured  con- 
ceals any  material  fact  which  relates  to  the  ship,  the  policy  is 
Told.  Carter  v.  Boehm,  3  Burr.  1905.  And  the  assured  is  bound 
to  communicate  all  the  information  he  has  received,  though  he 
does  not  know  it  to  be  true,  and  it  afterwards  turns  out  to  be 
false.  Lynch  v.  Hamilton,  3  Taunt.  37.  It  is  sufficient  to  com- 
municate facts,  without  the  opinion  or  conclusion  founded 
upon  those  facts.  Bell  v.  Bell,  2  Campb.  475  ;  see  DurrtU  v. 
Bederley,  Holt,  283.  Underwriters  may,  as  it  seems,  be  called 
to  state  their  opinion,  as  to  whether  the  communication  would 
have  varied  the  terms  of  insurance.  Berihon  v.  Loughmun, 
2  Stark.  258,  ante,  p.  98,  and  see  3  Stark.  Ev.  1175,  but  see  DurrcU 
T.  Bederley,  Holt,  286,  contra.  It  is  a  question  for  the  jury  whe- 
ther any  particular  fact  is  or  is  not  material.  Ltndenau  v.  Des- 
borough,  8  B.and  C.  586.  It  is  sufficient  if  a  representation  be 
substantially  performed,  and  not  like  a  warranty,  strictly  and 
literally,  rawson  v.  Watson,  Cowper,  785.  And  it  has  been 
ruled  by  Lord  Tenterden,  that  the  mere  fact  of  a  misrepresen- 
tation, without  fraud,  will  not  be  enough  to  prevent  the  plain- 
tiff's recovery ;  for  the  contract  between  the  parties  is  the 
policy  which  is  in  writing,  and  cannot  be  varied  by  parol. 
jRinn  v.  Tobin,  1  M.  and  M.  367. 

.  In  an  action  against  a  second  or  subsequent  underwriter,  it 
is  the  practice  to  admit  evidence  of  representations  to  the  first 
underwriter,  on  a  presumption  that  the  subsequent  under- 
writers give  credit  to  such  representations.  Ibid.  Marsden  v. 
Reid,  3  East,  573.    Stackpole  v.  Simon,  Park's  Ins.  583,  6th  ed. 
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The  rale  is  confined  to  representations  made  to  thejirst  under* 
writer  (that  is,  the  first  on  the  policy),  Ibid.  Bell  v.  Contain, 

2  Campb.  543,  and  is,  it  seems,  to  he  taken  with  great  qualifi- 
cations, and  with  regard  to  the  time  and  circumstances  under 
which  the  communication  was  made.  Forrester  v.  Pigou,  1 M. 
andS.9. 

Fraud.!  If  goods  are  fraudulently  over- valued,  with  intent 
to  defraud  the  underwriters,  the  contract  is  void,  and  the  as- 
eared  cannot  recover  even  for  the  value  actually-  on  hoard* 
Hugh  v.  De  la  Cour,  3  Campb.  319. 

Deviation.]  A  deviation  from  the  voyage  insured  is  a  de- 
fence to  an  action  on  the  policy.'  Where  the  insurance  is  on 
a  Toyage  to  a  given  place,  and  the  captain  when  he  sails  does 
not  mean  to  go  to  that  place  at  all,  he  never  sails  on  the  voyage 
insured.  But  where  the  ultimate  termini  of  the  intended  voy- 
age are  the  same  as  those  described  in  the  policy,  although 
an  intermediate  voyage  he  contemplated,  the  voyage  is  to  be 
considered  the  same  until  the  vessel  arrives  at  the  dividing 
point  of  the  two  voyages.  The  departure  from  the  course  of 
the  voyage  insured  then  becomes  a  deviation ;  but  before  the 
arrival  at  the  dividing  point  there  is  no  more  than  an  intention 
to  deviate,  which,  if  not  carried  into  effect,  will  not  vitiate  the 
policy.  Per  Bay  ley,  J.,  Hare  v.  Travis,  7  B.  and  C.  17. 

Non-compliance  with  warranties.]  The  defendant  may  defeat 
the  plaintiff's  claim,  by  showing  a  non-compliance  with  a  war- 
ranty, either  express  or  implied,  vide  ante,  p.  180. 

As  to  the  want  of  proper  stamp,  and  an  alteration  in  the  po- 
licy, vide  ante,  p.  128. 

Competency  of  Witnesses, 

An  underwriter  is  a  competent  witness  for  another  under- 
writer, who  has  subscribed  the  same  policy,  Bent  v.  Baker, 

3  r.  R.  27,  unless  he  has  entered  into  the  consolidation  rule, 
or  has  paid  the  loss  upon  an  agreement  to  be  re-paid  in  case 
the  plaintiff  fails.  Forrester  v.  Pigou,  1  M .  and  S.  14.  th  an 
action  on  insurance  of  goods,  the  owner  of  the  vessel  is  not  a 
competent  witness  to  prove  the  seaworthiness  of  the  ship,  for 
he  would  be  liable  to  the  plaintiff,  if  un-seaworthy.  Rotheroe 
v.  Elton,  Peake,  84.  So  the  captain  is  not  a  competent  witness 
for  the  defendant,  to  disprove  the  charge  of  barratry.  Bird  v, 
Thompson,  1  Esp.  339.  But  in  an  action  on  a  policy  on  goods, 
where  the  ship  was  lost  by  putting  into  a  port  out  of  the  line 
of  the  voyage,  it  was  held  that  the  captain,  who  was  also  part 
owner,  was  competent  to  prove  that  the  ship  originally  sailed 
on  the  voyage  insured,  by  the  direction  of  the  owner  of  the 
goods,  though  not  to  prove  that  the  deviation  was  justified  by 
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"necessity.  De  Symonds  v.  Vela  Cmar,  2  Bos.  and  P.  N.  R.  374. 
See  also  Taylor  v.  M'Vicear,  6  Esp.  27.  One  who  is  jointly 
interested  in  the  property,  whether  at  the  time  of -effecting 
the  policy,  see  De  Symonds  v.  Shedden,  2  Bee,  and  PuL.  155,  or 

-afterwards,  Perehardr.  Whitmore,  Ibid,  (n),  is  an  incompe- 
tent witness  for  the  plaintiff.  The  captain's  protest  is  sot 
admissible  evidence  of  the  facts  there  stated,  but  may  be  read 
for  the  purpose  of  contradicting  his  testimony.  Sendt  v.  Potter, 

*7  T.  R.  158.  Christian?.  Coombe,  2  Esp.  490. 


ASSUMPSIT  ON  WARRANTY  OF  A  HORSE. 

When  a  horse  has  been  sold,  and  warranted  sound,  but  is 
in  fact  unsound,  the  purchaser  may  maintain  an  action  upon 
the  warranty,  or,  in  some  cases,  may  rescind  the  contract,  and 
recover  the  money  paid,  under  the  count  for  money  had  and 
received.     Thus,  where  by  the  contract  the  purchaser  has  the 

Sower  of  returning  the  horse,  should  it  prove  unsound,  and 
oes  return  it,  or  offers  to  do  so,  the  contract  is  at  an  end,  and 
money  had  and  received  will  lie.  Towers  v.  Barrett,  1 T.  R.  133. 
So,  where  the  contract  is  rescinded  with  the  assent  of  the  de- 
fendant. Per  Buller,  J.,  ib.  But  the  purchaser  must  return  the 
horse  within  a  reasonable  time;  Dr.  Compton's  case,  cited  1  T.R. 
136 ;  and  see  Adam  v.  Richards,  2  H.  B.  574 ;  and  he  must  re- 
turn him  in  the  same  state  as  sold,  and  not  diminished  in  value 
by  doctoring,  &c.  Curtis  v.  Hannay,  3  Esp.  82.  See  5  East,  452. 
Where  a  horse  was  warranted  sound,  and  the  vendor  said,  in 
a  subsequent  conversation,  that  if  the  horse  were  unsound  he 
would  take  it  again  and  return  the  money,  it  was  held  that  the 
original  contract  was  not  abandoned,  and  that  assumpsit  for 
money  had  and  received  could  not  be  maintained  by  the  pur- 
chaser, the  horse  not  being  taken  back.  Payne  v.  Whole, 
7  East,  274.  If  the  plaintiff  sues  for  money  had  and  received, 
lie  must  prove  the  purchase,  and  warranty,  and  power  to  re- 
scind (and,  for  this  purpose,  show  a  breach  of  the  warranty, 
if  necessary),  and  also  the  rescinding  of  the  contract  byre- 
turning  the  horse. 

Where  the  plaintiff  proceeds  on  the  contract  of  warranty, 
he  must  prove,  1.  The  contract,  viz.  the  consideration  and 
the  promise  ;  2.  The  breach  of  the  warranty ;  and,  3.  The 
damage  sustained. 

The  consideration.']  This  is  usually  proved  by  the  produc- 
tion of  the  receipt.  If  the  defendant  took  another  horse  in 
part  payment/  it  is  no  variance  to  state  that  the  whole  price 
was  paid  in  money.  Hands  v.  Burton,  9  East,  349,  Brown  v. 
Fry,  Selw.  N.  P.  630 ;  but  see  Harris  v.  Fowle,  cited  1  H.  B.287. 
If  an  agent  sell  to  A.  two  horses  belonging  to  B.  and  C,  and 
warrant  them,  A.  must  not  declare  as  upon  the  sale  •  of  one 
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hone,  the  contract  being  entire.  Symonds  v.  Can,  1  Campb, 
361.  Where  the  declaration  stated  the  contract  to  be,  that  in 
consideration  the  plaintiff  would  buy  of  the  defendant  a  horse 
for  a  certain  price,  to  wit,  55/.,  the  defendant  undertook  that 
the  horse  was  sound,  and  the  contract  proved  was  that  the 
defendant  warranted  the  horse  sound,  and  agreed  to  give  12. 
back  if  the  horse  did  not  bring  the  plaintiff  4/.  or  5/.,  this  was 
held  a  fatal  variance.  Biyth  v.  Bampton,  3  Bingh.  472,  Gate- 
be,  J.,  din. 

The  promise  or  warranty.']  The  plaintiff  must  prove  an  ex- 
press warranty,  a  high  price  not  being  tantamount  thereto. 
Parkinson  v.  Lee,  2  East,  322.  Where  the  plaintiff  wrote  to 
the  defendant,  "  You  will  remember  that  you  warranted  a 
hone  as  a  five-year  old,  &c."  to  which  the  defendant  an- 
swered, "  The  horse  is  as  I  represented  it,"  it  was  ruled  that 
this  was  sufficient  evidence  for  the  jury  to  infer  a  warranty  at 
the  time  of  sale.  Salmon  v.  Ward,  2  C.  and  P.  211.  If  the 
seller  says,  "  The  horse  is  sound  to  the  best  of  my  knowledge, 
bat  I  will  not  warrant  it,"  and  the  seller  knows  it  to  be  un- 
sound, he  is  answerable  on  this  qualified  warranty.  Wood  v. 
Smith,  4  C.  and  P.  45,  1  Af.  and  M.  M8S.  S.  C.  Where  the 
warranty  was,  "  To  be  sold,  a  black  gelding,  five  years  old- — 
has  been  constantly  driven  in  the plough — warranted,"  thiswas 
held  to  be  only  a  warranty  of  soundness.  Richardson  v.  Brawny 
1  Bingh.  344,  8  B.  Moore,  338,  S.C.  A  servant,  employed  to 
sell  a  horse,  has  an  implied  authority  to  warrant;  Alexander  v. 
Gibson,  2  Campb.  555 ;  and  even  though  the  servant  have  ex* 
press  directions  not  to  warrant,  but  does  warrant,  the  master, 
it  is  said,  is  bound,  because  the  servant,  having  a  general 
authority  to  sell,  is  in  a  condition  to  warrant,  and  the  master 
has  not  notified  to  the  world  that  the  general  authority  is  cir- 
cumscribed. Per  Bay  ley,  J.t  Pickering  v.  Bu$k,  15  East,  45 ;  see 
Bdyear  v.  Hawke,  5  Esp.  75.  But  this  doctrine  has  been  con- 
fined  to  the  cases  of  sales  by  servants  of  horse-dealers,  who 
may  be  supposed  to  possess  a  general  authority.  Bank  of 
Scotland  v.  Watson,  1  Dow,  45 ;  and  tee  Fenn  v.  Harrison,  6  T. 
&  760,  Anon,  ease,  cited  15  East,  407.  What  is  said  by  the 
■errant  at  the  time  of  sale  is  evidence,  but  an  acknowledgment 
at  another  time  is  not  so,  and  the  servant  must  be  called.  Hel- 
year  v.  Hawke,  5  Esp.  72.  A  receipt  for  the  price,  containing 
the  warranty,  is  admissible  to  prove  the  latter,  though  only 
hearing  a  receipt  stamp.  Shrine  v.  Elmore,  2  Campb.  407. 

Where  the  plaintiff  declared  on  a  warranty  that  the  horse 
was  sound,  and  the  warranty  proved  was,  that  the  horse  was 
sound  every  where,  except  a  kick  on  the  leg,  it  was  held  a  fatal 
variance.  Jones  v.  Cowley,  4  B.  and  C.  445. 

Breach  of  the  warranty  J]    The  plaintiff  must  give  positive 
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proof  that  the  hone  was  unsound,  &c.  at  the  time  of  the  sale ; 
a  suspicion  that  the  horse  was  unsound  is  not  sufficient,  paves 
v.  Dixon,  2  Taunt.  343.  It  was  ruled  by  Lord  Ellenborough, 
that  any  infirmity,  as  a  temporary  lameness,  which  renders  a 
horse  less  fit  for  present  use  or  convenience,  though  not  of  a 

.  permanent  nature,  and  though  removed  after  action  brought, 
was  an  unsoundness.  Elton  v.  Jordan,  4  Campb.  281.  1  Stark* 
127,  S.  C.  But  in  Garment  v.  Barn,  2  Esp.  673,  it  was  ruled 
by  Eyre,  C.  J.,  that  a  horse  labouring  under  a  temporary,  in- 
jury or  hurt,  which  is  capable  of  being  speedily  cured  or  re- 
moved,  is  not  an  unsound  horse.    Roaring  is  not,  it  is  said* 

,  necessarily  unsoundness,  unless  symptomatic  of  disease;  Basset 
v.  CoUis,  2  Campb.  523 ;  but  if  it  is  of  such  a  nature  as  to  in- 
commode the  horse  when  pressed  to  his  speed,  it  is  an  un- 
soundness. Omlow  v.  Eames,  2  Stark.  81.  A  nerved  horse  is 
unsound.  Best  v.  Otborne,  R.  and  M.  290.  A  cough,  if  of  a 
permanent  nature,  is  an  unsoundness,  Shillitoe  v.  Claridge, 
2  Chitty's  R.  425 ;  see  1  Stark.  127 ;  but  crib-biting  id  no  un- 
soundness. Broennenburg  v.  Haycock,  Holt,  630.  Whether 
thrushes,  splints,  or  quidding,  be  an  unsoundness,  is  a  disputed 

.  question.  2  Campb.  524  (n).  So  the  being  "  chest  foundered." 
Atterbury  v.Fairmanner,  8  B.  Moore,  32.  It  need  not  be  aver- 
red, nor,  if  averred,  proved,  that  the  defendant  knew  of  the 
unsoundness.  Williamson  v.  Allison,  2  East,  446.  Proof  that  a 
horse  is  a  good  drawer  will  not  satisfy  a  warranty  that  he  is 
"  a  good  drawer,  and  pulls  quietly  in  harness."  CoUhird  v. 
Puncheon,  2  D.  and  R.  10. 

Damage."]  If  the  horse  has  been  returned,  the  plaintiff  will 
be  entitled  to  recover  the  whole  price ;  if  kept,  the  difference 
between  the  value  and  the  price  ;  or  the  plaintiff  may  sell  the 
horse  for  what  he  can  get,  and  recover  the  residue  of  the  price 
in  damages.  Caswell  v.  Coare,  1  Taunt.  566.  If  the  horse  is 
not  tendered  to  the  vendor,  the  vendee  can  recover  no  damages 
for  the  expense  of  his  keep,  ibid. ;  but  where  the  seller  re- 
scinded the  contract,  it  was  held  that  he  was  liable  for  the 
keep  of  the  horse  from  the  time  of  the  contract  ;  King  v.  Price, 
2  Chitty,  416  *,  though  for  such  space  of  time  only  as  would  be 
required  to  re-sell  the  horse  to  the  best  advantage.  M'Kenzie 
v.  Hancock,  R.  and  M.  436.  Where  A.  warranted  a  horse  to 
B.,  who  re-sold  him  with  a  warranty  to  C,  and  the  horse  prov- 
ing unsound,  C.  sued  B.,  who  gave  notice  to  A.  of  the  action, 
and  offered  him  the  option  of  defending  it,  but  A.  not  giving 
any  answer,  B.  defended  the  action,  and  failed,  it  was  beld 
that  A.  was  liable  in  an  action  on  tbe  warranty,  for  the  costs 
of  the  action  brought  by  C.  against  B.  Lewis  v.  Peaks,  7  Taunt* 
153,  2  Marsh.  431,  S.  C. 

Competency  of  witness.]  It  has  been  held,  that  a  former  pro- 
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prietor  of  a  horse,  who  has  sold  him  with  a  warranty  to  the 
plaintiff,  is  a  competent  witness  for  the  defendant,  to  prove 
that  the  horse  was,  at  the  time  of  the  sale  by  himself,  sound  ; 
for  it  does  not  appear  that  the  horse  was  unsound  at  that 
time,  and  unless  it  were,  the  witness  would  not  he  liable  to 
the  defendant ;  Briggs  v.  Crick,  5  Esp.  99 ;  but  see  2  Phill.  Ev. 
114,  and  quote,  for  unless  tbe  testimony  as  to  the  soundness 
at  the  time  of  the  former  sale,  tended  to  prove  soundness  at 
the  time  of  the  latter  sale,  it  would  be  irrelevant.  If,  on  the 
other  hand,  the  testimony  of  the  soundness,  at  the  time  of  the 
first  sale  tends  to  proof  of  soundness  at  tbe  time  of  the  se- 
cond, then  tbe  witness  seeks  to  establish  a  fact  in  which,  if  be 
foiled,  damages  would  be  recovered,  to  which  be  would,  it 
seems,  be  liable,  on  negativing  the  fact  which  be  attempted 
to  prove,  viz.  the  soundness  at  tbe  time  of  tbe  first  sale. 
3  Stark.  Ev.  1647  (n),  and  see  Lewis  v.  Peake,  supra. 


ASSUMPSIT  ON  PROMISE  OF  MARRIAGE. 

To  maintain  this  action,  the  plaintiff  must  prove,  1,  the 
promise  of  the  defendant  as  stated,  and,  2,  the  breach.  The 
promises  must  be  mutual,  the  reciprocity  constituting  the  con- 
sideration, 1  Rol.  Ab.  1,  5,  22.  Either  a  man  or  woman  may 
sue  for  breach  of  promise  of  marriage,  although  an  attempt 
was  made  in  Harrison  v.  Cage,  5  Mod.  511,  to  resist  the  action 
on  the  ground  that  marriage  is  not  an  advancement  for  a  man. 
As  in  other  cases,  an  infant  may  enforce  an  advantageous  con- 
tract, although  not  bound  thereby,  so  an  infant  may  sue  a 
person  of  full  age  for  breach  of  promise  of  marriage.  Holt  v. 
Ward,  2  Strange,  937,  Warwick  v.  Bruce,  2  M.  and  S.  209.  This 
action  falls  within  the  general  rule  actio  personalis-moritur  cum 
persona ;  and  cannot  be  maintained  by  an  executor  or  admini- 
strator, unless  perhaps  under  peculiar  circumstances,  whereby 
a  strict  pecuniary  loss  has  accrued  to  the  party  deceased,  and 
the  personal  estate  been  endamaged  accordingly,  which  special 
damage  must  be  stated  on  the  record,  for  it  will  not  be  in- 
tended. Chamberlain  v.  Walker,  2  M.  and  S.  416. 

Proof  of  the  contract."]  In  an  early  case  (PhilpotY.  Wallet, 
Skin.  24,  3  Lev.  65,  S.  C.)  it  was  held,  that  mutual  promises 
to  marry  come  within  the  fourth  section  of  the  statute  of 
frauds ;  and  the  rule  was  so  stated  by  Lord  Chief  Baron 
Comyn  in  the  Digest  (Action  on  the  case,  F.  3.) ;  but  in  Bull. 
N.  P.  $80,  a  contrary  doctrine  is  laid  down,  for  which  the 
authority  of  Cork  v.  Baker,  1  Strange,  34,  is  cited.  This 
case,  as  well  as  that  of  Harrison  v.  Cage,  1  Ld.  Raymond,3S6, 
has  been  animadverted  upon  by  Mr.  Phillipps  in  vol.  2.  of  his 
Evidence,  page  73,  5th  edition.    He,  however,  concludes  by 
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Stating  the  better  opinion  to  be,  and  it  is  universally  agreed 
upon  at  this  day,  that  the  promises  need  not  be  in  writing. 
Should,  however,  written  evidence  of  the  contract  be  pro- 
duced, no  stamp  is  required.  Orford  v.  Cole,  2  Stark,  351.  A 
promise  on  the  part  of  a  woman  may  be  presumed  from  such 
circumstances  of  acquiescence,  or  tokens  of  approval,  as  ordi- 
narily attend  the  acceptance  of  an  offer  of  marriage ;  her  pre- 
sence when  the  offer  was  made,  and  the  consent  of  parents 
asked,  without  her  making  any  objection ;  her  subsequent 
reception  of  the  suitor's  visits,  and  concurrence  in  the  arrange- 
ments for  the  wedding ;  her  carrying  herself  as  one  consenting 
and  approving,  for  her  express  consent  in  words  is  not  neces- 
sary. Daniel  v.  Bowles,  2  C.  and  P.  554.  Hutton  v.  Mansell, 
S  Salk.  16.  But  to  prove  a  promise  by  a  man,  undoubtedly 
snore  would  be  necessary,  neither  the  usages  of  society  nor 
considerations  of  delicacy  interfering,  to  restrain  an  explicit 
declaration  on  his  part.  A  promise  to  marry  generally  is  in 
law  a  promise  to  marry  within  a  reasonable  time ;  and  although 
a  special  promise  to  marry  at  a  particular  time,  varying  from 
that  stated  on  the  record,  should  be  proved  in  evidence,  it  may 
be  left  to  a  jury  to  infer  from  the  circumstances  a  promise  to 
marry  generally.  Potter  v.  Deboos,  1  Stark,  83.  Phillips  v. 
Crutchky,  3  C.  and  P.  178, 1  Moore  and  P.  239. 

The  breach  of  the  promise."]  To  prove  the  breach  of  the 
promise,  evidence  must  be  given  either  that  the  defendent  has 
married  another,  so  that  the  performance  of  the  promise  is  no 
longer  possible ;  or  that  a  tender  has  been  made  by  the  plaintiff, 
followed  by  a  refusal  on  the  part  of  the  defendant.  For  this  pur- 
pose it  has  been  held  sufficient,  that  the  father  of  a  female 
plaintiff  demanded  of  the  defendant,  if  he  meant  to  perform 
his  engagement  with  his  daughter,  and  that  the  defendant  re- 
plied, "  Certainly  not."  Goughv.  Parr,  2  C.  and  P.  631.  Any 
•conduct  or  circumstances  evincing  the  readiness  of  the  one 
party,  and  the  contrary  determination  of  the  other,  would  be 
evidence  of  a  tender  and  refusal  to  lay  before  a  jury. 

Defence. 

If,  after  entering  into  a  contract  of  marriage,  either  party 
discover  gross  immorality,  or  depraved  conduct  in  the  other, 
evidence  to  that  effect  may  be  given  in  bar  of  the  action; 
thus  brutal  and  violent  conduct  in  the  man,  accompanied  with 
threats  of  ill  usage  to  the  woman,  go  to  the  ground  of  the 
action;  Leeds  v.  Cook,  4  Esp.  258 ;  and  if  a  man  has  been  pay- 
ing his  addresses  to  one  that  he  supposes  a  modest  person, 
and  he  afterwards  discovers  her  to  be  with  child,  (not  by 
himself,)  or  to  be  a  loose  and  immodest  woman,  and  on  such 
account  he  refuses  to  fulfil  any  promise  of  marriage  he  may 
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have  made  her,  he  is  justified  in  so  doing.  Irvingy.  Greenwood, 
1  C.and  P.  350.  Baddeiey  v.  M&rtUxke,  Holt,  151.  But  if  a 
man  knowingly  promise  to  many  a  loose  and  immodest  woman, 
lie  is  bound  by  such  promise.  Per  Lord  Tenter  den,  ibid.  To 
entitle  the  defendant  to  a  verdict,  on  the  ground  of  the  bad 
character  of  the  plaintiff,  it  is  not  sufficient  to  show  that 
charges  (as  of  pecuniary  dishonesty  and  perjury)  were  made 
against  him,  which  he  promised,  but  failed  to  explain.  The 
defendant  must  go  further,  in  order  to  bar  the  action,  and 
show  that  the  charges  were  founded,  and  that  the  plaintiff's 
character  was  bad.  Baddeley  v.  Mortlocke,  Holt,  151.  In  re- 
daction of  damages,  any  circumstances  in  the  character  of  the 
plaintiff,  leading  the  jury  to  a  just  appreciation  of  the  loss  for 
which  compensation  is  sought,  may  be  proved;  as  also  the 
disapprobation  of  the  match  expressed  by  the  parents  of  the 
defendant,  to  prove  which,  (the  father  being  an  incompetent 
witness  by  reason  of  his  having  employed  the  attorney,)  Lord 
Tenterden  allowed  one  of  the  other  relations  to  be  called* 
Irving  v.  Greenwood,  1  C.  and  P.  350.  To  show  the  general 
bad  character  of  the  plaintiff,  a  witness  may  state  what  has 
been  said  by  third  persons  ;  and  it  is  not  necessary  to  pro- 
duce those  persons.  Foulkes  v.  Setlway,  3  Esp.  238,  tupra. 
If  by  misrepresentation,  or  wilful  suppression  of  the  real 
circumstances  of  the  family  and  previous  life  of  the  plaintiff, 
the  defendant  be  induced  to  enter  upon  or  continue  the  treaty 
of  marriage,  it  is  a  good  defence  to  the  action.  Wharton  v. 
Lewis,  1  C.  and  P.  531.  Should  the  defendant's  counsel  inti- 
mate by  his  course  of  cross-examination  of  plaintiff's  wit- 
nesses, that  the  practice  of  deception  is  imputed  to  the 
plaintiff,  the  plaintiff's  counsel  ought,  upon  such  notice, 
before  closing  his  case,  to  offer  the  evidence,  rebutting  such 
imputation.  Ibid.  If  a  female  plaintiff  know  that  her  father  is 
making,  by  letter,  representations  to  the  defendant  respecting 
her,  his  letters  are  evidence  for  the  defendant,  to  show  deceit 
on  her  part,  although  she  will  not  be  answerable  for  particu- 
lar expressions;  but  a  representation  made  orally  by  the 
father  to  a  third  person,  in  the  absence  of  the  plaintiff,  and 
by  such  person  communicated  to  the  defendant,  is  not  ad- 
missible. Foote  v.  Hayne,  1  C.and  P.  547. 


ASSUMPSIT  ON  AN  AWARD. 

In  assumpsit  on  an  award,  the  plaintiff  must  prove  the  sub- 
mission and  award  in  the  manner  before  stated,  ante,  p.  76, 
and  the  performance  by  himself  of  any  conditions  precedent. 
Where  the  submission  has  been  by  a  judge's  order,  which  has 
been  made  a  rule  of  court,  it  is  sufficiently  proved  by  produc- 
tion of  the  rule.  Still  v.  Hajford,  4  Campb,  17.  It  the  time 
for  making  the  award  has  been  enlarged,  and  the  award  made 

k  2 
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within  the  enlarged  time,  the  plaintiff  must  show  that  the  en- 
_  largement  was  duly  made,  according  to  the  terms  of  the  submis- 
sion or  by  the  consent  of  the  parties.     But  if  the  enlargement 
,  was  irregularly  made,  such  irregularity  is  waived  by  the  ap- 
pearance of  the  parties  before  the  arbitrator  after  the  enlarge- 
ment. .  Re  Hicks,  8  Taunt,  694.     Halden  v.  Glasscock,  8  Dow. 
and  Ry.  151.     Lawrence  v.  Hodgson,  1  Y.  and  J.  16.     The 
plaintiff  need  not  prove  that  the  defendant  had  notice  of  the 
award,  for  he  is  bound  to  take  notice  of  the  award,  as  well  as 
,  the  plaintiff.     2  Saund,  62  a  (n). 

Defence. 

The  defendant,  under  the  general  issue,  may  object  to  the 
sufficiency  of  the  award ;  or  that  there  is  a  variance  between 
the  award  declared  on,  and  that  produced  in  evidence.     But 

.  corruption  or  misconduct  of  the  arbitrators  cannot  be  given  in 
evidence,  at  least  where,  for  such  corruption  or  misconduct, 

.  application  might  have  been  made  to  the  court  to  set  such 
award  aside.     Wells  v.  Maccarmick,  2  Wils.  148.     Braddich  v. 

.  Thompson,  8  East,  344.     Watson  on  awards,  224,  and  see  Bra~ 

-zier  v.  Bryant,  3  Bing.  167. 


ASSUMPSIT  ON  AN  ATTORNEY'S  BILL. 

In  an  action  upon  an  attorney's  bill,  the  plaintiff  must  prove, 
1.  His  retainer  by  the  defendant,  which  may  be  proved  by 
showing  that  the  defendant  attended  at  his  office,  and  gave 

^directions ;  2.  That  the  business  was  done,  which  may  be 
proved  by  a  clerk,  or  other  agent,  who  can  speak  to  the  exist- 
ence of  the  causes  and  the  business  in  respect  of  which  the 
charges  are  made,  and  can  prove  the  main  items,  Anon.  Esp. 
D.  N.  P.  10,  without  proving  the  several  items  to  have  been 
-done.  Phillips  v.  Roach,  Esp.  D.  IV.  P.  10.  If  there  are  no 
taxable  items  in  the  bill,  it  will  also  be  necessary  to  give  ge- 
neral evidence  of  the  reasonableness  of  the  charges.  Proof 
of  a  judge's  order,  referring  the  bill  to  be  taxed,  and  of  the 
defendant's  undertaking  to  pay  what  shall  appear  to  be  due, 
and  of  the  master's  allocatur,  will  be  sufficient  proof,  both  of 
the  retainer  and  of  the  business  having  been  done.  Lee  v. 
Jones,  2  Campb.  496.  3.  Where  the  demand  is  for  fees, 
charges,  or  disbursements,  at  law  or  in  equity,  he  cannot  re- 

,  cover  until  the  expiration  of  one  month  (a  lunar  month,  Hurd 

,  v.  Leach,  5  Esp.  164)  or  more  after  he  has  delivered  to  the 
party  or  parties  to  be  charged  therewith,  or  left  for  him  or 

■  them,  at  his  or  their  dwelling-house,  or  last  place  of  abode,  a 
bill  of  such  fees,  charges,  and  disbursements,  subscribed  with 

v  the  proper  hand  of  such  attorney  or  solicitor,  2  G.  II.  c.  23. 

.  s.  23  j  and  he  must,  therefore,  prove  the  delivery  of  such  bill. 
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Intelligible  abbreviations  will  not  vitiate  the  bill.     Reynolds  v.  ' 
Cornell,  4  Taunt.  193.     Frowd  v.  Stillard,  4  C.  and  P.  51 

Casts,  charges,  and  disbursements*']  Where  the  demand  is 
partly  for  taxable  items,  and  partly  for  items  not  taxable,  it 
lias  been  held  that  the  plaintift  may  recover  for  charges  or  dis- 
bursements not  taxable,  provided  he  has  delivered  no  bill  at 
all,  but  where  he  has  delivered  a  bill  irregularly  he  cannot ; 
and,  therefore,  where  a  single  item  for  business  done  in  court 
is  inserted  in  the  hill,  it  must  be  proved  to  have  been  signed ' 
and  delivered  according  to  the  statute.  Winter  v.  Payne,  6  T. 
B.  645.  Mowbray  v.  Fleming,  11  East,  285.  Tidd,  329,  Sth  ed. 
Weld  v.  Crawford,  2  Stark,  538.  And  where  the  plaintiff  had 
been  employed  in  defending  a  cause,  and  had  done  other  busi- 
ness not  taxable,  and  had  delivered  separate  bills,  Lord  Ten- 
terden  ruled  that  all  ought  to  have  been  included  in  one  bill, 
and  that  the  second  bill  ought  to  have  been  delivered  a  month 
before  the  action.  Thwaite  v.  Mackerson,  1  M.  and  M.  199. 
Bat  it  seems  that  where  a  bill  is  delivered  according  to  the 
statute,  containing  various  taxable  items,  one  item  of  which 
is  not  sufficiently  described,  according  to  the  provisions  of  the 
statute,  the  plaintiff  may  still  recover  the  residue  of  the  bill* 
Drew  v.  Clifford,  R.  and  M .  280.  Taxable  items  have  been 
held  to  be,  preparing  a  warrant  of  attorney,  Sandom  v.  Bourne,  • 
4  Campb,  68,  but  see  Burton  v.  Chatterton,  3  B.*and  A.  488,  see 
oho  Wilson  v.  Gutteridge,  3  B.and  C.  157,  Weld  v.  Crawford, 

2  Stark.  538  ;  a  dedimus  pot  est  at  em,  Ex-parte  Prickett,  1  N.  JR.  • 
266 :  preparing  an  affidavit  to  hold  to  bail.  Winter  v.  Payne,  6' 
T.  R.  645.     So  items  for  attending  and  examining  bail,  and 
attending  the  plaintiff  in  several  actions  against  the  defend- 
ant, and  arranging  to  take  cognovits  therein,  are  taxable' 
items.     Watt  v.  Collins,  R.  and  M.  284.     So  the  obtaining  a' 
bankrupt's  certificate.      Collins  v.  Nicholson,  2  Taunt.  321  • 
See  Ford  v.  Webb,  3  B.  and  P.  241.     So  attending  at  a  lock- 
up-house and  obtaining  the  defendant's  release  and  filling  up 
the  bail  bond.     Fearne  v.  Wilson,  6  B.  and  C.  87.     So  where 
the  attorney  proceeds  only  for  costs  out  of  pocket.     Miller  v. 
Towers,  Peahe,  102.     But  a  bill  for  conveyancing  alone  is  not' 
taxable,  Anon,  Tidd,  329 ;  nor  is  preparing  an  affidavit  of  pe- 
titioning creditor's  debt  and  bond  to  the  chancellor,  for  a  com- 
mission of  bankrupt,  a  taxable  item,  the  affidavit  having  never 
been  sworn,  nor  the  commission  issued ;  Burton  v.  Chatterton,  • 

3  B.  and  A.  486 ;  nor  searching  at  the  judgment  office,  Fen- 
ton  v.  Correa,  2  C.  and  P.  145,  R.  and  M.  262,  S.  C. ;  and 
money  paid  by  an  attorney  in  consequence  of  his  undertaking 
to  pay  debt  and  costs,  is  not  a  disbursement  within  the  sta  -' 
tute.  Protheroe  v.  Thomas,  6  Taunt.  1 96.  Where  a  bill  con-  * 
tains  taxable  articles  and  a  separute  demand  for  money  lent, 
the  latter  may  be  recovered,  though  the  bill  was  not  regu- 
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laxly  signed.  Hemmingt  v.  Wilton,  1  M.  and  M.  MSS.  $.v. 
Hill  v.  Humphreys,  2  Bos.  and  Peel,  343.  Benton,  v.  Garcia,  3 
Esp.  149.  A  distinction  seems  to  be  taken  in  these  cases  be- 
tween items  which  have  no  reference  to  the  plaintiff's  pro- 
fessional character,  and  items  which,  though  not  taxable,  hare 
sueh  reference ;  and  in  the  former  case  it  seems  that  he  may 
recover  though  a  bill  may  have  been  irregularly  delivered* 
See  also  Miller  v.  Towers,  Peake,  10*. 

A  bill  must  be  delivered,  under  the  statute,  for  business 
done,  at  the  quarter  sessions,  Clarke  v.  Donovan,  5  T.  JR.  694 ; 
or  the  insolvent  court.  Smith  v.  Wattleworth,  4  B.  and  C.  364. 
So  a  bill  for  business  done  in  a  criminal  suit  in  the  court  of 
Great  Sessions  of  Caermarthen,  is  taxable.  Lloyd  v.  Maund, 
Tidd,  330,  but  see  2  Meriv.  500.  But  business  done  in  the 
House  of  Lords  on  the  prosecution  of  an  appeal  is  not  taxable* 
Williams  v.  Odell,  4  Price,  279. 

.  Delivery  of  the  bill.']  The  bill  should  not  only  be  delivered, 
but  left  with  the  defendant.  Brooks  v.  Mason,  1  H.  B.  £90. 
Showing  and  explaining  the  bill,  without  a  regular  delivery, 
is  not  sufficient.  Crowder  v.  Shee,  1  Campb.  437.  It  is  not 
sufficient  to  prove  that  the  bill  was  delivered  at  a  particular 
place  (not  shown  to  be  the  defendant's  abode),  and  that  the 
defendant  afterwards  delivered  it  to  his  attorney's  clerk* 
Eicke  v.  Nokes,  1  M.  and  M.  305.  An  indorsement  on,  the  bill, 
in  the  handwriting  of  the  plaintiff's  clerk,  since  dead,  proved 
to  have  existed  at  the  time  of  the  date,  and  stating  that  a  copy 
was  on  such  a  day  delivered  to  the  defendant,  together  with 
proof  that  it  was  the  clerk's  duty  to  deliver  the  bill,  and  that 
such  an  indorsement  was  usually  made  in  the  course  of  bu- 
siness, will  be  sufficient  prima  facie  evidence  of  the  due  deli- 
very.    Champneys  v.  Beck,  1  Stark.  404* 

To  whom.]  A  personal  service  is  not  necessary,  but  a  deli* 
Trery  to  an  agent  appointed  by  the  party  to  receive  it»  will  be 
sufficient.  Per  Lord  Ellenbormigh,  Finchett  v.  How,  2  Campb, 
277.  Thus  the  delivery  of  the  bill  to  the  attorney  of  the  party 
is  good.  Warren  v.  Cunningham,  Gow,7\.  Vincent  v.  Stay 
maker,  12  East,  372,  diss.  Ld.  Ellenb,  So  a  delivery  to  one  of 
several  persons  who  has  been  authorised  to  act  for  the  others, 
is  a  delivery  to  all,  Finchett  v.  How,  2  Campb.  277,  and  seems 
sufficient  in  an  action  against  any  one  of  them.  Crowder  v* 
Shee,  1  Camp.  437.  Thus  where  an  attorney  had  been  re- 
tained jointly  by  several  parties  to  defend  several  suits  against 
each,  in  the  subject  matter  of  which  they  had  a  common  in* 
terest,  it  was  held  that  the  delivery  of  a  bill  to  one,  was  suffi- 
cient to  enable  the  plaintiff  to  maintain  a  joint  action  against 
all.  Oxenham  v.  Lemon,  2  D.  and  R.  461.  As  to  the  joint 
retainer,  see  Hellings  v.  Gregory,  1  C.  and  P.  627* 
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At  what  time.]  The  bill  must  be  proved  to  have  been  deli- 
vered one  (lunar)  month  before  the  commencement  of  the 
action.  The  Nisi  Prius  record  will  be  sufficient  prima  facie 
evidence,  when  made  up  of  a  term  commencing  more  than  one 
month  after  the  delivery  of  the  writ,  that  the  action  has  not. 
been  brought  too  soon,  and  will  make  it  incumbent  on  the  de- 
fendant, if  the  fact  was  so,  to  prove  that  the  action  was  com* 
menced  too  soon,  by  producing  a  copy  of  the  writ,  Webb  r«, 
Pritchett,  1  B.  and  P.  263,  Rhodes.v.  Gibbs,  5  Esp.  163,  or  the 
declaration.  Harris  v.  Orme^  2  Campb.  49?  (n).  The  time  of 
the  issuing  of  the  writ  may  also  be  proved  by  the  parol  evi- 
dence of  the  plaintiffs  attorney,  without  producing  the  writ 
or  a  copy.  Lester  v.  Jenkins,  8  B.  and  C.  339,  2  M.  and  R.  429, . 
S.  C.  The  record  in  all  the  courts  is  entitled  of  the  term  in 
which  issue  is  joined,  but  in  K.  B.,  in  actions  by  bill,  and  in 
the  Exchequer,  a  memorandum  is  added  of  the  term  in  which 
the  declaration  was.  filed.;  and  if  the  first  day  of  that  term 
should  be  within  one  month  after  the  delivery  of  the  bill,  the, 
$isi  Prius.  record  will  not  be  sufficient  proof,  unless  the  me- 
morandum be  special,  stating  the  precise  day  on  which  the 
bill  was  filed.  See  2  Saund.  1  b  (n),  and  Wooldridge  v.  Wool* 
dridge,  2  M.and  #.  431  (»),. 

At  what  place.'],  Leaving  the  bill  at  the  defendant's  count* 
ing-house 13  not  sufficient.  Hill  v.  Humphreys,  2  B.  and  P» 
343.  It  seems- that  it  is  sufficient  to  leave  it  at  his  last  known . 
place  of  abode.  It  ia  not  sufficient  for  the  defendant  to  show*, 
that  he  had  left  that  place  of  abode,  without  also  showings 
tfcat  he  had  a  later  known  place  of  abode.  Wadeson  v.  Smith*, 
1  Stark.  32^. 

Proof  of  the  bill.'],  The  bill  may  be  proved  by  a  copy  0l»- 
dnphcate  original,  without  any  notice  to  produce  the  bill  de- 
livered. Anderson  v.  May>  %  B.  and  P.  %3>7.  Colling  v.  Tre+ 
week,  6  B.  and  C.  394,  see  Philipson  v.  Chase,  %  Campb.  110*. 
A  mistake  in  the  date  of  the  items  which  does  not  mislead* „ 
will  not  vitiate  the  delivery  of  the  bill,  Williams  v.  Barber, 
4  Taunt.  906. 

Cases  in  which  a  bill  need,  not  be  delivered.]    A  bill  signed  ac- 
cording to  the  statute,  need  not  be  delivered,  though  con- 
taining taxable  items,  when  it  is  due  from  one  attorney  or 
solicitor  to.  another  attorney  or  solicitor ;  12  G.  II.  c.  13,  s.  6 ;; 
though  the  defendant  only  became  an  attorney  after  the  busi«* 
Qess  wag  done.     Ford  v.  Maxwell,  2  H.  Bl.  589.    Wildbore  v., 
Bryan,  8  Price,  677.     Nor  need  the  executor  or  administra*. 
tor  of  an  attorney  deliver  a  bill.     1.  Barnard.  K.  B.  433.  Bar*, 
rttt  v.  Moss,  1  Carr.  and  P.  2.    To  set-off  the  bill,  it  need  not. 
have  been  delivered  a  month ;  it  is  sufficient  to  deliver  it  iftj 
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time  for  the  plaintiff  to  have  it  taxed  before  the  trial ;  Martin 
v.  Wender,  Dovgl.  199  (n).  Tidd,  335;  but  see  Murphy 
v.  Cunningham,  1  Anstr.  198,  contra;  and  BulmanY.  Berkett, 
1  Esp.  449,  where  it  is  said  by  Lord  Kenyon,  that  when  an  at- 
torney means  to  avail  himself  of  his  bill  for  business  done,  and 
to  give  it  in  evidence,  he  must  deliver  a  bill  signed  to  the 
plaintiff,  but  that  it  is  not  necessary  that  a  month's  time  should 
intervene  between  the  delivery  and  the  action. 

Defence, 

Where  a  bill  has  been  delivered  containing  taxable  items, 
the  defendant  cannot  object  to  the  reasonableness  of  the 
charges  at  the  trial.  Anderson  v.  May,  2  B.  and  P.  237.  Tidd, 
343.  Lee  v.  Wilson,  2  Chitty's  R.  65.  The  delivery  of  a  for- 
mer bill  is  conclusive  evidence  against  an  increase  of  charge 
on  any  of  the  sume  items  contained  in  a  subsequent  bill,  and 
strong  presumptive  evidence  against  any  additional  items ; 
but  real  errors  or  omissions  are  to  be  allowed  for.  Loveridge 
v.  Botham,  1  B.  and  P.  49.  The  plaintiff's  negligence  in  the 
conduct  of  the  business,  cannot  be  set  up  as  a  defence,  Tem- 
plar y.M'Lochlan,  2N.R.136,  Pasmorev.  Birnie,  2  Stark.  59, 
unless  it  has  been  such  as  to  deprive  the  defendant  of  all  be- 
nefit, and  the  charges  sought  to  be  recovered  have  been  occa- 
sioned by  the  plaintiff's  want  of  proper  caution ;  Montriou  v. 
Jefferies,  R.  and  M.  317,  2  C.and  P.  113,  S.  C. ;  but  if  there 
are  other  causes  conducing  to  the  loss  of  the  benefit  besides* 
the  plaintiff's  negligence,  the  negligence  is  no  defence  to  the 
action.  Dax  v.  Ward,  1  Stark.  409.  And  it  is  no  defence  in 
an  action  for  business  done  in  defending  a  suit,  that  the  plain- 
tiff was  instructed  to  put  in  a  plea  in  abatement,  for  delay, 
which  he  neglected  to  do,  whereby  the  defendant  had  judg- 
ment against  him.  Johnson  v.  Alston,  1  Campb.  175. 

It  is  a  good  defence  that  the  plaintiff  resides  at  a  consider- 
able distance  from  the  place  where  his  business  is  carried  on, 
and  that  in  fact  the  business  is  transacted  there  by  his  arti- 
cled clerk.  Taylor  v.  Glassbrook,  3  Stark.  75.  Hopkinson  v. 
Smith,  1  Bingh.  13.  So  it  is  a  good  defence  that  the  plaintiff 
undertook  the  cause  gratis ;  and  the  declarations  of  his  clerk, 
when  he  attended  to  tax  the  costs  in  such  cause,  are  evidence 
for  the  defendant.  Ashford  v.  Price,  3  Stark.  185,  1  D.  and  R, 
N.  P.  C.  48,  S.  C. 

The  defendant  may  prove  that  the  plaintiff  has  neglected  to 
take  out  his  certificate,  by  which  his  admission  has  become 
void.  37  Geo.  II.  c.  90,  s.  31.  But  where,  in  an  action  brought 
by  an  attorney  in  1825,  the  defendant  proved  that  the  plain- 
tiff had  not  taken  out  any  certificate  during  the  years  1814, 
1815,  1818,  1819,  and  1820,  but  did  not  prove  that  the  plain- 
tiff had  not  been  readmitted  after  that  time,  and  there  was 
eralence  that  in  1824  the  plaintiff  had  acted  as  an  attorney. 
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and  been  retained  by  the  defendant  in  that  character,  it  was 
held,  that  this  primd  facie  evidence  was  unrebutted  by  the 
defendant,  and  that  the  plaintiff  was  entitled  to  recover. 
Pearce  v.  Whale,  5  B.  and  C.  38.  It  is  no  defence  in  an  ac- 
tion for  fees  dne  for  the  suing  out  a  commission  of  bankruptcy, 
that  the  plaintiff  is  only  an  attorney  of  K.  B.  and  not  a  solici- 
tor in  Chancery.  Wilkinson  y.  Diggell,  1  B.and  C.  158.  And  it 
is  no  defence  that  the  plaintiff  refused  to  go  on  with  a  suit  in 
Chancery,  if  the  defendant  did  not  supply  him  with  money* 
Bauson  v.  Earle,  1  Af.  and  M.  MSS. 

Where  one  attorney  does  business  for  another,  the  attorney 
who  does  the  business  universally  gives  credit  to  the  attorney 
who  employs  him,  and  not  to  the  client  for  whose  benefit  it 
is  done,  if  the  attorney  in  such  case  intends  not  to  be  per- 
sonally responsible,  it  becomes  his  duty  to  give  express 
notice,  that  the  business  is  to  be  done  on  the  credit  of  the 
client.  It  furnishes  no  defence  that  the  business  was  known 
by  the  plaintiff  to  be  done  for  the  benefit  of  the  client.  Scrace 
v.  Whittington,  2  B.  and  C.  11. 


ASSUMPSIT  ON  APOTHECARY'S  OR 
SURGEON'S  BILL. 

The  plaintiff  must,  in  the  first  instance,  prove  his  title  to 
8ne  as  an  apothecary,  for  by  stat.  55  Geo.  III.  c.  194,  s.  21 
(explained  and  amended  by  6  Geo.  IV.  c.  133),  no  apothe- 
cary shall  be  allowed  to  recover  any  charges  claimed  by  him 
in  any  court  of  law,  unless  such  apothecary  shall  prove  on  the 
trial,  that  he  was  in  practice  as  an  apothecary  prior  to  or  on 
the  1st  August,  1815,  (see  Apothecaries'  Comp.  v.  Roby,  5  Bm 
and  A.  952 :  and  it  seems,  that  by  6  Geo.  IV.  c.  133,  s.  5, 
he  must  prove  himself  to  have  been  in  practice  on  the  first 
day  of  August,  1815,)  or  that  he  has  obtained  a  certificate  to 
practise  as  such  from  the  Apothecaries'  Company.  The  sta- 
tute does  not  relate  to  physicians,  chemists,  or  druggists,  or  to 
the  College  of  Surgeons.  Sec,  28,  29.  It  has  been  ruled  by 
Best,  C.  J.,  that  an  apothecary  may  either  charge  for  his  at- 
tendances, or  for  the  medicines  which  he  supplies,  but  that 
he  cannot  charge  for  both.  Towtie  v.  Lady  Gresley,  3  C.  and  P. 
581;  but  seeHandey  v,  Henson,  4  C.  and  P.  110,  pott,  p.  202.  - 

"  Practice  at  an  apothecary."]  Merely  administering  me- 
dicines previous  to  the  1st  August,  1815,  will  not  be  sufficient 
to  prove  that  the  party  practised  as  an  apothecary,  and  in- 
capacity to  make  up  the  prescriptions  of  a  physician  will  be 
cogent  evidence  to  prove  the  negative.  Apothecaries'  Company 
▼.  Warburton,  3  B.  and  A.  40.  It  has  been  ruled  by  Lord 
Tenterden,  that  curing  a  local  complaint  is  not  sufficient  evi- 
dence that  the  party  compounded  medicines  according  to  pre* 
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scription.  To  entitle  him  to  sue  he  must  ha*e  practised  the 
general  duties  of  an  apothecary;  Thompson  v.  Lewis,  1  M.  and 
M.  £55>  3  C.  and  P.  483,  5.  C.  Practice  while  in  the  ser- 
vice of  another  is  not  a  practising  within  the  act.  Brown  v. 
Mobinson,  1  C.  and  P.  264. 

Certificate.]  By  6  Geo.  IV.  e.  133,  s.  7,  the  common  seal 
of  the  Company  of  Apothecaries  is  sufficient  proof  of  the  cer- 
tificate, and  that  the  person  therein  named  is  qualified  to  prac- 
tise :  hut  the  seal  must  he  proved  to  he  the  seal  of  the  com* 
r)any.  Chadwick  v.  Bunning,  R.  and  M.  306,  2  C.  and  P. 
106,  S.  C.  A  general  certificate,  not  confining  the  party  to 
practise  in  the  country,  will  entitle  him  to  recover  for  business 
done  in  London,  although  he  has  only  paid  U.  4s.  the  price  of 
the  country  certificate  under  55  Geo.  III.  o.  194,  s.  19.  Ibid. 
The  certificate  supersedes  the  necessity  of  proving  an  ap- 
prenticeship served.  Sherwin  v.  Smitht  1  Bing,  204,  8  B. 
JHborr,  30.  k  C. 

If  a  promissory  note  be  given  "  in  consideration  of  the 
plaintiffs  care,  and  medical  attendance  bestowed  upon  the 
maker,'1  and  notice  is  given  of  disputing  the  consideration  of 
the  note,  it  is  incumbent  upon  the  plaintiff  to  prove  himself 
qualified  by  stat.  55  Geo.  III.  c.  194.  Blogg  v.  P inkers,  R. 
and  M.  125. 

Surgeon's  Bill. 

By  3  Hen.  VIII.  c.  11,  s.  1,  no  one  shall  act  as  a  surgeon 
within  the  city  of  London,  or  seven  miles  round,  unless  he  be 
examined  and  licensed  by  the  College  of  Surgeons,  under  the 
penalty  of  51.  per  month.  It  is  incumbent  upon  the  defen- 
dant, if  he  intends  to  avail  himself  of  the  plaintiff  being  un- 
licensed, to  prove  that  fact,  Grmnaire  ▼.  Le  CLere  Bois  Valon, 
2  Campb.  143,  and  it  seems  that  as  the  statute  contains  no  pro- 
hibitory clause,  a  person,  though  subject  to  a  penalty,  may 
recover  for  his  labour.    Ibid. 

A  surgeon  who  practises  as  a  physician,  having  no  diploma, 
cannot  maintain  an  action  for  his  fees ;  Lipscombe  v.  Holmes, 
2  Campb.  441 ;  and  if  in  his.  bill  a  surgeon  leaves  a  blank  for  his 
charge  for  attendances,  and  the  defendant  pays  a  certain  sum 
into  court  on  that  account,  the  plaintiff  is  bound  by  that  sum, 
and  cannot  recover  more.     Tuson  v.  Batting,  3  Esp.  192. 

A  surgeon  not  having  a  certificate  from  the  Apothecaries' 
Company,  cannot  charge  for  his  attendance  or  for  administer- 
ing medicine ,  except  in  cases  within  his  own  department.  He 
cannot,  therefore,  recover  for  attending  a  patient  in  the 
typhus  fever.  Allison  v  Haydon.  4  Bingh,,  619,  3  C.  and  P. 
246,  S.  C.  But  if  the  plaintiff  be  a  surgeon  and  apothecary  he 
may,  besides  his  charge*  for  medieine,  recover  reasonable 
,  charges  for  attendances.    Handey  v,  Hetuon,  4  C»  and  P;  lift 
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Defence. 

If  the  defendant  has  received  no  benefit,  in  consequence  of 
the  plaintiff's  want  of  skill,  the  latter  cannot  recover.  Kannen 
T.  M'Mulien,  Peake,  N.  P.  C.  59.  Duffit  v.  Jame$  cite* 
X  East*  480.  So  a  person  who  professes  to  cure  disorders  in* 
a  specified  time  by  sovereign  remedies,  and  induces  the  de-». 
fondant  to  employ  him  by  false  and  fraudulent  representations 
of  his  skill,  and  does  not  succeed  in  his  cure,  cannot  recover 
for  medicines  and  attendance,  Hupe  v.  Phelps,  2  Stark,  480  ; 
hat  the  remuneration  of  a  regular  practitioner,  who  has  used 
doe  care  and  diligence,  does  not  depend  on  his  effecting  a 
core.    Per  Abbott,  C.  J.,  ibid. 

A  physician  can  maintain  no  action  for  his  fees.  Chorly  tu» 
Bokott4T.R.Sl7. 


ASSUMPSIT.  FOR  SERVANTS'  WAGES. 

In  an  action  by  a  servant  for  his  wages,  the  plaintiff  must, 
prove  a  retainer,  of  which  his  service  will  be  evidence,  the? 
length  of  time  he  has-  served,  and  the  amount  of  his  wages* 

A  general  hiring,  without  mention  of  time,  is  a  hiring  for  a 
year,  and  if  during  the  year  the  master  dismiss  his  servant 
without  cause,  the  latter  is  entitled  to  his  wages  until  the  end 
of  the  year.  Beaton  v.  Colly er,  4  Bingh.  309,  2  C.  and  P.  607, 
S.  C.     But  if  he  leaves  his  service  during  the  year  without 
cause,  it  seems  to  be  a  forfeiture  of  the  wages  due  to  him,  and 
he  cannot  recover  anything.  Hutman  v.  Boulnois*  2  C.  and  P. 
510.    With  regard  to  a  menial  servant,  there  is  a  common, 
understanding  that  the  contract  may  be  dissolved  by  either 
ptrty, — by  the  master  on  paying  a  month's  wages  or  giving  a* 
month's  warning,  by  the  servant  on  giving  a  month's  warning* 
See  Beaton  v.  Cotiyer,  4  Bingh.  313.    In  such  case,  therefore, 
if  the  master,  without  reasonable  cause,  turn  the  servant  away, 
the  latter  wiH  be  only  entitled  to  recover  a  month's  wages* 
Bebbuon  v.  Hindman,  3  Etp.  235.     But  other  servants,  as 
ckrior,  &o.  may  recover  their  wages  for  the  remainder  of  the> 
year.  Beeston  v.  Coltyer,  4  Bingh.  309.    And  where  wages  are 
payable  quarterly,  and  the  servant  is  tortiously  discharged  ut 
the  middle  of  the  quarter,  he  has  been  allowed  to  recover  for 
the  whole  quarter,  on  the  general  count  for  work  and  labour* 
Gambit  v.  PenHgny,  4  Cempb.  375,  1  Stark.  196,  S.C.    See 
Emdly  ▼.  Price,  2  N.R.  333;    but  tee  Hulle  v.  Heightmon, 
2  £ury  145.    But  if  a  servant  misconduct  himself,  the  master 
may  turn  him  away  without  any  warning;   Spain  v.  Arnott* 
2  Stark.  256 ;   Tretman  v.  Dunn,  4  Camps.  212 ;    and  in  such 
case,  the  misbehaviour  seems  to  be  a  forfeiture  of  the  accru* 
ing  wages.   Alkm  v.  Acton,  4  C.  and  P.  208.   See  Shirman  v» 
Bennett,  l  M ,  and  M.  MSS.    A  servant  incapacitated  front 
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actual  service  during  part  of  his  time  by  sickness,  is  still  en- 
titled to  recover  his  wages  for  the  whole  period.  R.  v.  Win- 
terdatt,  Cold.  298  ;  and  see  Chandlery.  Grieves,  2  H.  B.606. 

A  servant  who  comes  over  from  the  West  Indies,  where  he' 
has  been  a  slave,  and  who  continues  in  the  service  of  his 
master  in  England,  is  not  entitled  to  wages  without  an  express 
agreement.  Alfred  v.  Fttzjames,  3  Esp.  3. 


ASSUMPSIT  FOR  NOT  ACCEPTING  GOODS. 

In  an  action  of  assumpsit  for  not  accepting  goods  sold,  the 
plaintiff  must  prove  the  contract  and  breach,  the  performance 
of  all  conditions  precedent  on  his  part,  and  the  amount  of 


The  contract.']  By  the  seventeenth  section  of  the  statute  of 
frauds,  29  Car.  II.  c.  3,  no  contract  for  the  sale  of  any  goods, 
wares,  and  merchandises,  for  the  price  of  10/.  sterling,  or  up- 
wards, shall  be  allowed  to  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  bargain  or  in 
part  of  payment,  or  that  some  note  or  memorandum  in  writing 
of  the  said  bargain  be  made  and  signed  by  the  parties,  to  be 
charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorised. 

What  contracts  are  within  the  seventeenth  section  of  the  statute  of 
frauds.'}     It  was  formerly  thought  that  executory  contracts 
were  not  within  the  statute ;    Towers  v.  Sir  J.  Osborne,  1  Str. 
505,  Clauttmv.  Andrews,  4  Burr.  2101,  B.N.  P.  279;  but  that 
opinion  was  afterwards  exploded ;  Rondeau  v.  Wyatt,  2  H.  Bl.  63. 
Garbutt  v.  Watson,   5  B.  and  A.  613 ;   and   therefore    it  was 
held  that  a  contract  by  the  plaintiffs,  who  were  millers,  for  the 
sale  of  flour,  which  was  not  at  the  time  prepared  so  as  to  be 
capable  of  immediate  delivery,  was  within  the  statute.  Gar- 
butt  v.  Watson,  5  B.  and  A.  613.    But  where  the  contract  was 
not  for  the  sale  of  goods,  but  for  work  and  labour  and  mate- 
rials found,  as  in  that  case  the  subject  matter  of  tbe  contract 
did  not  exist  inrerumnatur A,  and  was  incapable  of  delivery  and 
of  part  acceptance,  it  was  held  not  to  be  within  the  statute. 
Thus  a  contract  for  the  purchase  of  a  quantity  of  oak  pins 
(for  upwards  of  10/.)  which  were  not  then  made,  but  were  to 
be  cut  out  of  slabs,  was  held  not  to  be  within  the  statute  ; 
Groves  v.  Buck,  a  M.  and  S.  178  ;  and  upon  this  principle  the 
case  of  Towers  v.  Osborne,  which  was  a  contract  for  a  chariot 
not  then  made,  may  be  supported.  Cooper  v.  Elston,  7  T.  R.  17 ; 
see  also  Astey  v.  Emery,  4  M.  and  S.  262;  Smith  v.  Surman,  9  £• 
and  C.  576.    But  now  by  Lord  Tenterden's  act,  9  Geo.  IV. 
c.  14,  s.  7,  the  above  provision  of  the  statute  of  frauds  "  shall 
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extend  to  all  contracts  for  the  sale  of  goods  of  the  value  of 
10/.  sterling  and  upwards,  notwithstanding  the  goods  may  be 
intended  to  be  delivered  at  some  future  time,  or  may  not  at 
the  time  of  such  contract  be  actually  made,  procured,  or  pro- 
vided, or  fit  or  ready  for  delivery,  or  some  act  may  be  requi- 
site for  the  making  or  completing  thereof,  or  rendering  the 
same  fit  for  delivery.  To  bring  the  contract  within  the  sta- 
tute, the  value  of  the  goods  must  be  upwards  of  10/.,  and 
where  several  articles  were  bought  at  a  shop  at  the  same  time, 
hut  at  different  prices,  each  uude/  10/.,  but  amounting  alto- 
gether to  70L,  it  has  been  held  to  be  one  contract  and  within 
the  statute.  Baldey  v.  Parker,  2  B.  and  C.  37,  more  fully  stated 
pott.  With  regard  to  contracts  for  the  sale  of  growing  crops 
and  timber,  tee  the  eases  cited  ante,  p.  120. 

The  cases  with  regard  to  an  acceptance  of  goods  within  this 
section  of  the  statute  of  frauds,  are  stated  under  a  subse- 
quent head.  Vide  pott,  "  Assumpsit  for  goods  sold  and  delivered" 
p.  216.  * 

Sales  by  auction,  of  goods,  are  within  the  statute.  Ken* 
worthy  v.  Schofield,  %  B.  and  C.  945. 

What  note  or  memorandum  in  writing  U  sufficient  within  the 
seventeenth  section  of  the  statute  of  frauds.]  The  word  bargain, 
used  in  the  statute,  means  the  terms  upon  which  the  parties 
contract.  Per  Bay  ley,  J.,  Kenworthy  v.  Schofield,  2  B.  and  C 
947.  The  price  must  be  stated.  Elmore  v.  Kingscote,  5  B.  and 
C.  583.  "  We  agree  to  give  Mr.  E.  Is.  7d.  per  pound  for 
thirty  bales  of  Smyrna  cotton,  customary  allowance,  cash 
three  per  cent.,  as  soon  as  our  certificate  is  complete, — 
M.  and  T."  has  been  held  a  sufficient  memorandum.  Egerton 
v.  Mathews,  6  East,  307.  See  Cooper  v.  Smith,  15  East,  103. 
Richards  v.  Porter,  6  B.  and  C.  437.  As  the  language  .of  this 
section  is  in  substance  the  same  as  that  of  the  fourth  section, 
relating  to  the  sale  of  lands,  see  2  B.  and  C.  947,  it  will  only 
be  necessary  to  refer  to  the  cases  already  cited,  ante,  p.  136, 
with  regard  to  the  signing  of  the  note  or  memorandum  by  the 
party,  and  the  manner  in  which  two  writings  may  be  con- 
nected, in  order  to  form  a  complete  note  or  memorandum. 

An  auctioneer  is  the  agent  of  both  parties,  Kenworthy  v. 
Schofield,  2  B.  and  C.  947 ;  and  if  he  writes  down  the  buyer's 
name,  or  that  of  his  agent,  in  the  catalogue,  to  which  the  con- 
ditions of  sale  are  annexed,  opposite  the  lot,  together  with 
the  price  bid,  it  seems  a  sufficient  memorandum.  Phillimore 
v.  Barry,  1  Campb.  513.  Kenworthy  v.  Schofield,  2  B.  and  C. 
945.  But  where  the  conditions  of  sale  are  not  annexed  to  the 
catalogue,  and  there  is  no  reference  to  them  in  the  catalogue, 
signing  the  buyer's  name  in  the  catalogue  is  not  a  compliance 
with  the  statute.  Hindc  v.  Whitehouse,  7  East,  558.  Kenworthy 
r.  Schofield,  2  JB.  and  C.  945. 
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If  A.,  without  authority,  makes  a  contract  in  writing  fir 
tile  purchase  of  goods  by  B.,  and  B.  subsequently  ratifies  the 
contract,  such  ratification  renders  the  act  of  A.  valid,  as  an 
agent  within  the  statute  of  frauds.  Maclean  v.  Dunn,  4  J&ngfc* 
722. 

A  broker  is  the  agent  of  both  parties,  and  may  bind  thent 
bv  signing  the  same  contract  on  behalf  of  buyer  and  seller. 
Where  bought  and  sold  notes  hare  been  delivered  by  the 
broker  to  the  parties,  those  notes,  and  not  the  entry  by  the 
broker  in  his  book,  are  the  -proper  evidence  of  the  contract; 
Thornton  v.  Meux,  1 M.  and  M.  43  ;  and  such  notes  are  admis* 
sible,  though  the  entry  in  the  broker's  book  has  never  been 
Signed  by  him.  Geom  v.  Aflalo,  6  B.  and  C.  117,  9  D.  and  ifc. 
148,  S.  C.  If  the  bought  and  sold  notes  materially  differ, 
there  will  be  no  valid  contract.  Grant  v.  Fletcher,  5  B.  and  C. 
436.  Thornton  v.  Meux,  1  M.  and  M.  43.  A  bought  note  signed! 
by  the  broker,  and  delivered  to  the  purchaser,  is  not  s 
sufficient  note  or  memorandum  within  the  statute.  Smith 
v.  Sparrow,  2  C.  and  P.  544  ;  but  see  Dickinson  v.  LUwal,  1  Stark. 
129.  If  no  bought  and  sold  notes  have  been  made  out,  the 
entry  in  the  broker's  book,  signed  by  nim,  will,  as  it  seems, 
be  evidence  of  the  contract.  Grant  v.  Fletcher,  5  B.  and  C* 
436.  Henderson  v.  BarnewaU,  1  Y.  and  /.  387.  Where  the 
broker,  in  the  bought  and  sold  notes,  described  the  seller's 
firm  as  A.,  B.,  and  C;  but  the  firm  had,  in  fact,  unknown  to 
the  broker,  been  changed  to  A.,  D.,  and  £.,  it  was  held  that 
A.,  D.,  and  £.  might  sue  on  the  contract,  it  not  appearing 
that  the  defendant  had  been  prejudiced  or  excluded  from  s 
set-off,  and  there  being  some  evidence  of  his  having  treated 
the  contract  as  subsisting  with  the  plaintiffs.  Michell  v.  Lo- 
nage,  Holt,  258.  A  material  alteration  in  the  sale  note,  by  the 
broker,  at  the  instance  of  the  seller,  after  the  bargain  made, 
and  without  the  consent  of  the  purchaser,  will  preclude  tie 
seller  from  recovering.  Powell  v.  Divett,  15  East,  29. 

Performance  (f  conditions  precedent.']  Where  it  is  the  duty  of 
the  plaintiff  to  tender  the  goods  to  the  defendant,  such  tender 
must  be  averred  and  proved.  So  in  an  action  for  not  accepting 
stock,  the  plaintiff  must  show  that  he  has  done  everything 
on  his  part  towards  the  execution  of  the  contract,  by  proving 
either  a  tender  or  refusal,  or  that  he  waited  at  the  bank  txtt 
the  final  close  of  the  transfer  books,  on  the  day  when  the  stock 
was  to  be  transferred.  Bordenave  v.  Gregory,  5  East,  107.  But 
where,  by  the  terms  of  the  contract,  it  is  incumbent  on  the 
purchaser  to  fetch  away  the  goods,  the  averment  and  proof  of 
a  tender  seem  to  be  unnecessary,  and  it  will  be  sufficient  for 
the  plaintiff  to  aver  and  prove  a  readiness  to  deliver.  See 
Sawson  v.  Johnson,  1  East,  203.  Wilks  v.  Atkinson,  1  Marsh.  412, 
post,  p.  209. 
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Damage** — In  an  action  for  not  accepting  goods  to  be  paid 
far  by  a  bill,  the  plaintiff  is  entitled  to  recover  interest  front 
the  tune  the  bill,  if  given,  would  have  become  due.  Boyce  ▼«. 
Wmrbmrttm.  -2  Campb.  480.  The  difference  between  the  contract 
price  and  the  market  price  on  the  day  the  contract  was  broken 
is  the  measure  of  damages.  Boorwtan  v.  Nash,  9  B.  and  C.  146. 

Goods  bargained  and  toldJ]  If  the  plaintiff  should  fail  on  the 
special  count,  he  may  resort  to  the  count  for  goods  bargainee} 
and  sold,  and  will  be  entitled  to  recover  the  whole  value  of 
the  goods.  Hankey  r.  Smith,  Peaks,  43  (n).  Where  goods) 
in  bulk  are  sold  at  so  much  per  ton,  an  action  for  goods  bar* 
gained  and  sold  will  not  lie  beipre  they  have  been  weighed. 
Per  LitUadale,  J.,  Simmons  v.  Swift,  5  B.  and  G.  857.  In  order 
to  maintain  a  count  for  goods  bargained  and  sold  it  must  ap- 
pear that  the  property  passed,  therefore  where  a  machine  is 
ordered  to  be  made,  the  maker,  having  completed  it,  cannot 
sue  for  goods  bargained  and  sold  if  there  is  no  appropriation 
•f  the  particular  machine  assented  to  by  the  buyer.  Atkinson 
v.  Belly  8  B.andC.  277.  In  one  case  the  vendor  was  allowed; 
to  recover  on  a  count  for  goods  bargained  and  sold,  although 
before  action  brought  he  had  resold  the  goods,  on  the  ground 
mat  the  purchaser  might  maintain  an  action  of  trover  for  them. 
Jfartens  v.  Adcock,  4  Esp.  251.  But  in  another  case  it  was 
rated  by  Lord  Kenyon,  that  the  plaintiff  having  resold  the 
goods,  had;  by  that  act,  abandoned  his  right  to  insist  upon  the 
defendant  taking  his  goods,  and  could  not  recover  on  a  count 
for  goods  bargained  and  sold ;  Hoare  v.  Milner>  Peake,  42,  a 
(*)  ;  and  in  a  late  case,  where,  by  the  contract,  the  vendor 
had  power  to  resell,  the  Court  of  Common  Pleas  doubted 
whether  such  an  action  could  be  maintained,  after  a  resale ; 
for  by  the  resale  the  seller  rescinds  the  contract,  and  shows 
his  dissent  to  the  contract  of  bargain  and  sale.  Hagedorn  v. 
Lamg,  6  Taunt.  166 ;  see  also  James  v.  Shore,  1  Stark.  43Q, 
Greaves  v.  Ashlin,  3  Campb.  426,  Langfort  v.  Tiler,  1  Salk.  113. 
Bat  it  is  now  decided  that  an  action  for  not  accepting  lies 
against  a  purchaser  who  refuses  to  take  goods,  although  the 
vendor  has  resold  them.  Maclean  v.  Dunn,  bBuigiu  782. 

Defence. 

If  the  bulk  of  goods  sold  by  sample  does  not  accord  with  the 
sample,  the  defendant  may  insist  on  it  as  a  defence,  although) 
k  be  proved  that  the  common  mode  of  settling  disputes 
of  this  kind,  is  by  making  an  allowance  for  the  difference. 
HibbeH  v.  Shee,  1  Campb.  113.  So  he  may  show  that  the 
goods  do  not  correspond  with  the  kind  mentioned  in  the  con-* 
tract.  Tye  v.  Tynmure,  $  Campb.  462.  But  where,  upon  the 
tale  of  goods,  the  seller  produces  a  sample,  and  represents 
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that  the  bulk  is  of  equal  quality,  and  there  is  a  sale  note  which 
does  not  refer  to  the  sample,  it  is  no  defence  that  the  goods 
are  not  equal  to  the  sample.  Meyer  v.  Ewerth,  4  Campb.  22  ; 
tee  alto  Pickering  v.  Dowson,  4  Taunt,  779,  Kain  v.  Old,  2  B.and 
C.  634.  But  under  a  contract  to  purchase  300  tons  of  Cam- 
peachy  logwood,  at  35/.  per  ton,  to  be  of  real  merchantable 
quality  (such  as  might  be  determined  to  be  otherwise  by  im- 
partial judges,  to  be  rejected),  it  was  held  that  the  vendee 
was  bound  to  take  so  much  of  the  wood  tendered,  as  turned 
out  to  be  of  the  sort  described,  at  the  contract  price,  though  it 
appeared  at  the  time  that  a  part,  which  was  afterwards  ascer- 
tained to  be  16  tons,  was  of  a  different  and  inferior  description. 
Graham  v.  Jackson,  1  East,  498.  Where  a  joint  order  is  given 
for  several  articles,  at  several  prices,  the  contract  is  entire, 
and  the  purchaser  may  refuse  to  accept  one,  unless  the  others 
are  delivered.  Champion  v.  Short,  1  Campb.  53.  Baldey  v.  Parker, 
2  B.  and  C.  47 ;  and  see  infra.  The  purchaser  by  sample 
has  a  right  to  inspect  the  whole  in  bulk,  at  any  proper  and 
convenient  time,  and  if  the  seller  refuses  to  show  it,  may  re- 
scind the  contract.  Lorymer  v.  Smith,  1  B.  and  C.  1.  See 
Parker  v.  Palmer,  4  B.  and  A.  387.  If  a  man  sell  goods  to  be 
delivered  on  a  future  day,  and  neither  has  the  goods  at  the 
time,  nor  has  entered  into  any  prior  contract  to  buy  them,  nor 
has  any  reasonable  expectation  of  receiving  them  by  consign- 
ment, bat  means  to  go  into  the  market  and  to  buy  the  goods 
which  he  has  contracted  to  deliver,  he  cannot  maintain  an  ac- 
tion upon  such  a  contract.  Per  Abbott,  C,  J.t  Bryan  v.  Lewis, 
R.andM.3Q7. 
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In  assumpsit  against  the  vendor  of  goods,  for  not  delivering 
them,  the  plaintiff  must  prove  the  contract  and  the  breach, 
ante,  p.  204,  the  performance  of  all  conditions  precedent  on  his 
part,  and, the  amount  of  damages.  ' 

Where  A.  by  letter  offered  to  sell  to  B.  certain  goods,  re- 
ceiving an  answer  by  course  of  pest,  and  the  letter  being  misdi- 
rected by  A.  the  answer  notifying  the  acceptance  of  the  offer 
arrived  two  days  later  than  it  ought  to  have  done,  and  on  the 
day  following  that  when  it  should  have  arrived,  had  the  first 
letter  been  rightly  directed,  A.  sold  the  goods  to  a  third  per- 
son, it  was  held  that  there  was  a  contract  binding  the  parties 
from  the  moment  the  offer  was  accepted,  and  that  B.  was  en- 
titled to  recover  against  A.  in  an  action  for  the  non-delivery. 
Adams  v.  Lmdsell,  1  £.  and  A.  681.  But  in  general,  where  an 
offer  is  made,  the  party  who  makes  it  may  retract  it  at  any 
time  before  acceptance  by  the  other  party.    Cooke  y.  Oxley,- 
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3  7.  R.  653.  Rtmtledge  ▼.  Grant,  4  Bingh.  653.  So  the  bidder 
at  an  auction  may  retract  his  bidding  before  the  hammer  is 
down.  Payne  v.  Cave,  3  T.  R.  148. 

The  terms  of  a  contract  were  as  follows : — "  1st  April.  Sold 
W.  P.  one  bale  of  sponge  at,  &c,  and  bought  of  him  yellow 
ochre  at,  &c,  the  value  to  be  delivered  on  or  before  the  24th 
iast.  J.  R."  In  an  action  by  W.  P.  for  not  delivering  the 
sponge,  it  was  held  that  the  delivery  of  the  ochre  on  the  24th, 
was  a  condition  precedent  to  the  plaintiff's  right  of  action. 
Parker  v.  Rowlings,  4  Bingh.  280. 

In  support  of  the  averment  that  the  plaintiff  was  ready  and 
willing  to  accept  the  goods,  and  to  pay  for  the  same,  it  will 
not  be  necessary  to  prove  a  tender  of  the  money,  it  is  suffi- 
cient to  aver  that  the  plaintiff  was  ready  and  willing  to  re- 
ceive and  pay  for  the  goods,  Ravxon  v.  Johnson,  1  East,  203, 
Waterhotue  ▼.  Skinner,  2  B.  and  P.  447,  and  a  demand  of  the 
goods  seems  to  be  sufficient  evidence  that  the  plaintiff  was 
ready  and  willing.  Wilks  v.  Atkinson,  1  Marsh.  412.  Levy  v. 
Lord  Herbert,  7  Taunt.  318.  And  it  is  sufficient  if  the  demand - 
was  by  the  plaintiff's  servant.  Squier  v.  tiunt,  3  Price,  68. 

In  case  the  goods  are  to  be  delivered  at  a  future  day,  the 
damages  are,  the  difference  between  the  contract  price  and 
the  price  of  the  goods  at  or  about  the  day  when  they  ought 
to  have  been  delivered.  Gamsford  v.  Carroll,  2  B.  and  C.  624. 
Leigh  t.  Paterson,  8  Taunt.  540.  But  in  an  action  for  not 
replacing  stock  at  a  given  day,  the  plaintiff  is  entitled  to 
recover  according  to  the  price  on  the  day  of  the  trial.  Shep- 
herd y.  Johnson,  2  East,  211. 
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The  plaintiff  in  an  action  for  goods  sold  and  delivered  must 
prove,  1.  The  contract  of  sale  ;  2.  The  delivery  of  the  goods  ; 
3.  The  value  where  there  is  no  price  agreed  upon*  In  ge- 
neral, proof  of  the  delivery  of  the  goods  to,  and  receipt  of 
them  by  the  defendant,  is  prima  facie  evidence  of  the  contract, 
and  supersedes  the  proof  of  an  order.  Bennett  v.  Henderson, 
2  $fark.  550. 

The  contract  of  sale. ~\  In  some  cases,  where  goods  have  been 
wrongfully  taken,  the  plaintiff  may  waive  the  tort,  and  sue  on 
the  implied  contract.  Thus  where  the  defendant  by  fraud 
procured  the  plaintiff  to  sell  goods  to  an  insolvent,  and  after- 
wards got  them  into  his  own  possession,  he  was  held  liable 
in  an  action  for  goods  sold.  Hill  v.  Perrot,  3  Taunt.  274, 
recog.  Abbotts  v.  Barry,  2  B.  and  B.  369  ;  but  see  B.  N.  P.  130. 
Bennett  v.  Francis,  2  JB.  and  P.  554.     So  where  a  father  fraudu- 
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lently  represented  that  he  was  about  to  relinquish  his  bu- 
siness in  favour  of  his  son,  to  whom  (being  a  minor)  goods 
were,  upon  such  representation,  supplied,  which  the  father 
took  into  his  own  hands,  he  was  held  liable  for  goods  sold 
and  delivered.  Biddle  v.  Levy,  1  Stark.  20 ;  see  also  Bennett  v« 
Francis,  4  Etp.  30,  2  B.  and  P.  550,  S.  C.  Read  v.  Hutehinsm, 
3  Campb.  352.  But  where  the  plaintiff  sold  to  the  defendant 
heer  in  casks,  giving  him  notice  that  unless  he  returned  the 
casks  in  a  fortnight  he  would  be  considered  the  purchaser, 
and  the  defendant  omitted  to  return  them,  Lord  Ellenborough 
held  that  the  defendant  was  not  liable  on-  a  count  for  goods 
sold  and  delivered.  Lyons  v.-  Barnes,  2  Stark*  39 ;  but  a* 
Studdy  v.  Sanders,  5  B.  and  C.  628.  Where  the  owner  of 
property  which  has  bean  taken  away  by  another  waives  the 
tprt,  and  elects  to  bring  an  action  of  assumpsit  for  the  value, 
it  is  incumbent  on  him  to  show  a  clear  and  indisputable  title 
to  that  property.  Per  Abbott,  C.  J.,  Lee  v.  Shore,  1  B.  and  C.  97, 

The  value  of  fixtures  cannot  be  recovered  under  a  count  for 
gpods  sold  and  delivered ;  Lee  v.  Risdtm,  7  Taunt.  18$.  2  Mans*. 
495,  S.  C. ;  nor  the  value  of  standing  trees;  Knewles  v.  Michel, 
13  East,  249  ;  see  Smith  v.  Surman,  9  B.  and  C.  56V;  but  the 
value  of  trees  which  the  defendant  has  purchased,  and  felled,, 
and  carried  away,  may  be  recovered  under  a  count  for  trees; 
«old  and  delivered.  Bragg  v.  Cole,  6  B.  Moore,  114.  The 
value  of  growing  crops  may  be  recovered  in  a  count  for  crop* 
bargained  and  sold ;  Parker  v.  Staniland,  11  East,  362 ;  and 
crop*  agreed  to  be  taken  by  an,  in-coming  from  an  outgoing 
tenant,  may  be  recovered  under  a  count  for  goods  bargained 
and  sold.  Per  Holroyd,  /.,  Mavfield  v.  Wadsley,  3  B.  and  C* 
364.  See  also  Poulter  v.  KiUmfibeek,  1  B.  and  P.  397.  Where 
a  person  builds  a  house  for  another,  he  is  not  entitled  to  reco- 
ver the  value  of  the  materials  under  a  count  for  goods  sold  and 
delivered.     Cottrell  v.  Apsey,  6  Taunt.  322. 

Where  the  contract  was,  that  certain  goods  should  be  paid 
fbr  partly  in  money  and  partly  in  buttons,  Buller,  J.,  held  that 
the  plaintiff  could  not  recover  under  a  count  for  goods  sold, 
but  should  have  declared  specially.  Harris  v.  PowU,  cited 
1  H.  B.  287.  See  also  Talon  v.  West,  Holt,  179 ;  but  see 
Hands  v.  Burton,  9  East,  349,  supra.  However,  where  A* 
agreed  to  give  a  horse  in  exchange  for  a  horse  of  B.  and  a 
sum  of  money,  and  the  horses  were  exchanged,  but  B.  refused 
to  pay  the  money,  it  was  held  that  it  might  be  recovered 
under  the  indebitatus  count  for  horses  sold  and  delivered, 
Sheldon  v.  Cox,  3  B.  and  C.  420.  So  in  an  action  to  recover 
the  value  of  a  gun,  for  which  the  defendant  was  to  give* 
another  gun  and  fifteen  guineas,  Lord  Ellenborough  was  of 
opinion,  that  upon  the  refusal  of  the  purchaser  to  pay  for  the 
gun  in  that  mode,  a  contract  resulted  to  pay  for  it  in  money, 
and  that  the  value  might  be  recovered  under  a  count  for 
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goods  bargained  and  sold*  Forsyth  v.  Jervii,  1  Stark.  437.    See 
aim  Ingram  v.  Shirley,  1  Stark.  185. 

Proof  iff  delivery. 1     A  party  cannot  maintain  an  action  for 
the  price  of  goods  sold  and  delivered,  until  be  has  either 
delivered  them,  or  done  something  equivalent  to  delivery,  a»» 
for  instance,  if  he  has  put  it  in  the  vendee's  power  to  take 
away  the  goods  himself.  Per  Holroyd,  J.,  Smith  v.  Chance,  2  B. 
and  A.  755 ;  but  see  Thompson  v,  Macervni,  3  B.  and  C.  1. .  And 
where  A.  agreed  to  sell  to  B.  certain  goods,  and  earnest  was- 
paid,  and  the  goods  were  packed  in  cloths  furnished  by  B.» 
and  deposited  in  a  building  belonging  to  A.,  till  B.  should 
send  for  them,  A.  declaring  at  the  same  time  that  they  should 
not  be  carried  away  till  he  was  paid,  it  was  held  that  this. 
was  not  such  a  delivery  as  to  entitle  A.  to  maintain  an  action 
for  goods  sold  and  delivered.  Goodall  v.  Skelton,  2  H.  B.  316*. 
Set  Simmons  v.  Swift,  5  B.  and  C.  857.     Where  there  is  an 
entire  contract  to  deliver  a  large  quantity  of  goods,  consisting 
of  distinct  parcels,  within  a  specified  time,  and  the  seller 
delivers  part,  he  cannot  before  the  expiration  of  that  time- 
bring  an  action  to  recover  the  price  of  the  part  delivered,  be- 
cause the  purchaser  may,  if  the  vendor  fail  to  complete  his. 
contract,    return  the  part  delivered.     But  if  he  retain  the 
part  delivered  after  the  seller  has  failed  in  performing*  hie* 
contract,  the  latter  may  recover  the  value  of  the  goods  which 
he  has  so  delivered.  Oxendale  v.  Wetherell,  9  B.  and  C.  386*. 
SMptom  v.    Cassm,  5  B.  and,  C.  383.    See  Walker  v.  Dixon* 
2  Stark.  281.      Where  goods  delivered  on  sale  or  return  are* 
not  returned  within  a  reasonable  time,  the  value  may  be  re*. 
covered  in  an  action  for  goods  sold  and  delivered,  Bailey  y* 
Goldsmith,  Peaks,  56, 

To  whom  delivered.]  Proof  of  a  delivery  to  a  third  person, 
at  the  defendant's  request,  will  support  a  count  for  goods  sold 
and  delivered  to  the  defendant.  Per  Cur.  Bull  v.  Sibbe,  8  T.  fl., 
328.  A  delivery  to  a  carrier,  by  whom  goods  are  usually 
sent  by  the  plaintiff  to  the  defendant,,  is  a  delivery  to  the 
defendant ;  Hart.  v.  Sattley,  3  Campb.  528 ;  and  it  is  now  held,, 
that  if  a  tradesman  order  goods  to  be  sent  by  a  carrier,  though 
he  does  not  name  any  particular  carrier,  the  moment  the 
goods  are  delivered  to  the  carrier,  it  operates  as  a  delivery  to 
the  purchaser.  Per  Cur.  Button  v.  Solomonson,  3  B.  and  P.  584; 
Grening  ▼.  Mendham,  5  M*  and  S.  189 ;  but  tee  Anderson  v.. 
Hodgson,  5  Price,  630.  See  2  Sound*  47  h  (n).  But  in  these 
and  similar  oases,  a  further  question  may  arise,  whether  or  not 
there  has  been  a  sufficient  acceptance  of  the  goods  within  the 
statute  of  frauds,  so  as  to  make  the  contract  valid,  when  there 
is  no  note  or  memorandum  in  writing,  as  to  which :  vide  infra* 
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Delivery  to  partner.']  A  question  frequently  arises  in  actions 
for  goods  sold  and  delivered,  whether  all  the  defendants  are 
jointly  liable  as  partners.  Although  the  defendant  cannot 
plead  the  non -joinder  of  a  dormant  partner  in  abatement  (vide 
post,  Assumpsit,  Defence),  yet  the  dormant  partner  may,  at 
the  option  of  the  plaintiff,  be  joined  as  defendant  in  the 
action.  Lloyd  v.  Archbowle,  2  Taunt.  327 ;  and  vide  the  casts 
cited,  infra.  Though  a  partnership  is  constituted  by  deed, 
it  may,  as  already  stated,  ante  p.  1,  be  proved  by  parol  evi- 
dence. An  examined  copy  of  an  answer  in  Chancery  by  two 
of  the  defendants,  to  a  bill  of  a  third  defendant,  charging 
them  as  partners,  and  praying  for  an  account,  is  good  evidence 
to  prove  the  partnership,  as  against  the  persons  so  answer- 
ing. Studdy  v.  Sanders,  2  D.  and  R.  347. 

Proof  that  the  defendants  suffered  their  names  to  be  used 
as  partners  will  be  sufficient.  If  it  can  be  proved  that 
the  defendant  has  held  himself  out  to  be  a  partner,  not  "  to 
the  world,"  for  that  is  a  loose  expression,  but  to  the  plaintiff 
himself,  or  under  such  circumstances  of  publicity  as  to  sa- 
tisfy a  j  ury  that  the  plaintiff  knew  of  it,  and  believed  him  to 
be  a  partner,  be  is  liable  to  the  plaintiff  in  all  transactions 
in  which  he  engaged  and  gave  credit  to  the  defendant 
upon  the  faith  of  his  being  such  partner.  Per  Parke,  /.,  Dick' 
enson  v.  Valpy,  10  B.and  C.  140.  Though,  in  point  of  fact, 
parties  are  not  partners  in  trade,  yet  if  one  so  represents 
himself,  and  by  that  means  gets  credit  for  goods  for  the  other, 
both  are  liable.  Per  Lord  Kenyan,  De  Berkom  v.  Smith,  1  Esp. 
29  ;  see  Kelt  v.  Nainby,  10  B.  and  C.  21.  And  if  the  name  of  a 
clerk  be  used  in  a  firm,  with  his  own  consent,  he  is  liable  to 
third  persons  as  a  partner,  though  he  receives  no  part  of  the 
profits.  Guidon  v.  Robsen,  2  Campb.  302.  Persons  may  be 
partners  in  a  particular  concern  or  business,  yet  if  they .  do 
not  appear  to  the' world  as  general  partners,  it  will  not  be 
sufficient  to  constitute  a  general  partnership,  and  make  them 
liable  in  other  cases  not  connected  with  such  particular  busi- 
ness. De  Berkom  v.  Smith,  1  Esp.  29.  And  where  there  is  a 
stipulation  between  A.  B.  and  C.  who  appear  to  the  world  as 
co-partners,  that  C.  shall  not  participate  in  the  profit  and  loss, 
and  shall  not  be  liable  as  a  partner,  he  is  not  liable  as  such  to 
those  persons  who  have  notice  of  this  stipulation.  Aldersm  v. 
Pope,  1  Campb.  404  (n).  .The  plaintiff  must  show  that  the  name 
of  the  party  was  used  in  the  firm  with  his  own  consent.  See  JVflf- 
some  v.  Coles,  2  Campb.  617  ;  and  see  2  H.  Bl.  235  (n),  4th  ed. 
Thus  where  a  person  allows  his  name  to  remain  in  a  firm, 
either  exposed  to  the  public  over  a  shop-door,  or  to  be  used 
in  printed  invoices  or  bills  of  parcels,  or  to  be  published  ia 
advertisements,  the  knowledge  of  the  party  that  his  name  is 
used,  and  his  assent  thereto,  is  the  very  ground  upon  which 
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he  is  estopped  from  disputing  his  liability  as  a  partner.  Per 
Tttulal,  C.  J.,  Far  v.  Clifton,  6  Bmgh.  794. 

The  liability  of  a  person  as  partner  may  also  be  proved  by 
showing  that  he  participated  in  the  profits  of  the  concern , 
and  it  is  immaterial  whether  he  receives  the  profits  for  his 
own  use,  or  as  a  trustee  for  others.  Thus  the  executors  of  a 
deceased  partner  carrying  on  trade  for  the  benefit  of  the  estate 
are  liable  personally  as  co-partners.  Wightman  v.  Townroe, 
1  M.  and  S.  41$.  And  if  a  firm,  consisting  of  several,  carry  on 
business  in  the  name,  of  one  of  the  partners,  the  whole  firm  will 
be  bound  by  acts  done  by  him  as  representing  the  firm.  South 
Carolina  Bank  v.  Case,  8  B.  and  C.  427,  ^ere  v.  Ashby,  10  B. 
and  C.  293.  However  small  the  portion  of  profits  received,  it 
renders  the  party  liable  to  all  the  engagements  of  the  part- 
nership. R.  v.  Dodd,  9  East,  527.  And  it  is  immaterial 
whether  or  not  the  party  dealing  with  the  concern  knew  at 
the  time  of  such  dealing,  that  the  party  whom  he  charges  as 
a  partner  participated  in  the  profits.  Ex  parte  Geller,  1  Rom, 
297  ;  see  Lloyd  v.  Ashby,  10  B.  and  C.  288. 

The  participation  to  render  the  party  liable  must  be  in  the 
profits  as  such.  Therefore  a  remuneration  made  to  a  traveller, 
or  other  clerk  or  agent,  by  a  portion  of  the  sums  received  by 
or  for  his  master  or  principal,  in  lieu  of  a  fixed  salary,  is  only 
a  mode  of  payment  adopted  to  increase  or  secure  exertion, 
and  does  not  render  the  party  a  partner.  Per  Abbott,  C.  J., 
Cheap  v.  Cramond,  4  B.  and  Aid.  670.  So  a  person  employed 
to  sell  goods,  and  who  was  to  have  for  himself  whatever 
money  be  could  procure  for  them  above  a  stated  sum,  was 
held  not  to  be  a  co-pan  ner.  Benjamin  v.  Porteons,  2  H.  Bl. 
590  ;  and  see  Cheap  v.  Cramond,  4  B.  and  A.  670.  So  if  there 
be  an  agreement  between  A,  the  sole  owner  of  a  lighter,  and 
B,  that  the  latter  shall  work  the  lighter,  and  in  consideration 
of  the  working  shall  have  half  the  gross  earnings,  this  is  only 
a  mode  of  paying  wages  and  not  a  partnership.  .  Dry  v.  Bos- 
vell,  1  Campb.  329.  So  an  agreement  that  a  sailor  shall  receive 
a  certain  share  of  the  produce  of  the  voyage  in  lieu  of  wages 
does  not  make  him  a  partner  with  the  owners  of  the  cargo* 
Wilkinson  v.  Frazier,  4  Esp.  182,  Mair  v.  Glennie,  4  M.  and  S. 
244,  R.  v.  Hartley,  Russ.  and  Ry.  C.  C.  R.  139.  But  an  agree- 
ment between  two  persons,  that  one  of  them  should  make 
purchases  of  goods  for  the  other,  and  in  lieu  of  brokerage 
should  have  one- third  of  the  profits  arising  from  the  sales, 
and  should  bear  a  certain  proportion  of  the  losses,  makes  the 
latter  liable  as  a  partner  as  to  third  persons.  Per  Holroyd,  Jm, 
Smith  v.  Watson,  2  B.  and  C.  409.  A  distinction  has  been 
taken  between  receiving  a  share  of  the  profits,  which  ren- 
ders the  party  liable  as  a  partner,  and  relying  on  the  profits 
as  a  fund  for  payment,  which  will  not  have  that  effect.  Grace 


'214     Assumpsit  for  Goods  sold  and  delivered. 

<▼.  Smith,  2  W.  Bl.  998.    Ex  parte  Hamper,  17  Ves.  404.    Ex 
parte  RowLmdson,  19  Ves.  461,  2  'H .  B£.  236  (n),  4tfc  ed. 

Where  a  dormant  partner  quits  the  partnership  without  any 
.public  notice,  be  will  not  be  liable  to  persons  subsequently 
dealing  with  the  partnership,  and  who  were  ignorant  that  he 
had  ever  been  a  partner.  Carter  v.  Wkalley,  1  Born,  and 
Adol.  11. 

Delivery  to  wife."]  Where  the  husband  and  wife  lire  toge- 
ther, and  goods  are  delivered  to  the  wife  by  her  order,  ajury 
•may  presume  the  husband's  assent.  Bac.  Ab.  Baron  and  Feme, 
H.  And  where  a  husband  is  living  in  the  same  house  with 
his  wife,  he  is  liable  to  any  extent  for  goods  which  he  per- 
mits her  to  receive  there.  If  they  are  not  cohabiting,  then  he 
tis  in  general  only  liable  for  such  necessaries  as  from  his  situ- 
ation in  life  it  is  his  duty  to  supply  to  her.  Per  Ld.  EUenbo- 
■rough,  Waithman  v.  Wakefield,  1  Campb.  121.  And  it  is  the 
duty  of  tli  e  party  seeking  to  charge  the  husband  to  make  oat 
by  proof  that  he  is  liable.  Per  Lord  Tenterden,  Clifford  v.  Laton, 
1  M.  and  M.  102,  3  C.  and  P.  15,  S.C.  vide  infra.  Where 
a  wife  carried  on  business  on  her  own  account  daring  the  im- 
prisonment of  her  husband,  and  after  his  return  articles  were 
furnished  in  the  same  business  with  his  knowledge,  it  was 
held  that  he  was  liable  for  these  articles,  though  the  invoices 
and  receipts  were  made  out  in  the  wife's  name.  Petty  v.  An- 
dersen, 3  Bingh.  170.  The  presumption  of  the  husband's  liabi- 
lity may  be  rebutted  by  proof  that  the  credit  was  given  to  her ; 
Bentleyx.  Griffin,  5  Taunt.  356,  Metcalfe  v.  Shaw,  3  Campb.  tt; 
see  Petty  v.  Anderson,  3  Bing.  170 ;  or  by  proof  of  any  other 
circumstances  negativing  the  husband's  assent ;  see  Montague 
v.  Benedict,  3  B.  and  C.  631 ;  as  where  the  wife  has  a  suffi- 
cient allowance  from  her  husband  during  his  absence,  of  which 
the  plaintiff  has  notice.  Holt  v.  Brian,  4  B.  and  A.  252.  If  the 
husband  and  wife  have  parted  by  consent,  the  former  remains 
liable  for  necessaries  supplied  to  the  latter,  unless  he  makes 
her  an  adequate  allowance ;  Hodgkinson  v.  Fletcher,  4  Campb. 
70,  Hindley  v.  Marquis  of  Westmeath,  6  B.  and  C.  211  ;  and 
unless  the  plaintiff  has  notice  of  the  separate  maintenance. 
Rawlins  v.  Vandyke,  3  Esp.  250.  It  is  sufficient  notice,  if  the 
fact  was  notorious  in  the  place  where  the  parties  live.  Toddy. 
Stokes,  1  Ld.  Raym.  444.  And  where  the  husband  and  wife 
had  lived  separate  for  many  years,  and  the  wife  had  resources 
of  her  own  adequate  to  her  situation,  of  which  the  plaintiff 
had  notice,  it  was  held  that  he  could  not  sue  the  husband. 
Liddlow  v.  Wilmot,  2  Stark.  88.  See  Thompson  v.  Harvey, 
4  Burr,  2177,  Cliffords.  Laton,  1  M.and  M.  101.  A  husband  is 
liable  for  necessaries  provided  for  his  wife,  pending  a  suit  in 
the  ecclesiastical  court,  and  before  alimony  decreed,  although 
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*  decree,  afterwards  made,  direct  the  alimony  to  be  paid  from 
a  date  before  the  time  when  the  necessaries  were  provided. 
Keegan  v.  Smith,  5  B.  and  C.  375.  And  after  a  divorce  for 
adultery  in  the  husband,  and  a  decree  of  alimony,  the  husband 
is  liable  for  necessaries  supplied  to  the  wife,  if  he  omit  to  pay 
the  alimony.  Hunt  v.  De  Blacqttiere,  5  Bingh.  550.  After  a 
divorce  ab  initio,  the  liability  of  the  husband  for  the  debts  of 
his  wife  does  not  continue.  Anstey  v.  Manners,  Gow,  10.  It 
seems  that  an  express  promise  made  by  the  husband  to  pay  a 
debt  contracted  by  the  wife  after  a  separation  and  adequate 
allowance,  will  be  binding  upon  him.  HornbaekU  v.  Hanbury, 
2  Stark.  177 ;  see  4  B.  and  A.  254. 

Where  the  wife  elopes  from  her  husband,  and  lives  in  adul- 
tery, the  husband  is  not  liable  for  necessaries  supplied  to  her. 
Morris  v.  Martin,  1  Str.  647.  And  where  the  husband  turns 
the  wife  out  of  doors,  on  account  of  her  having  committed 
adultery  under  his  roof,  he  is  not  liable  for  necessaries  fur- 
nished to  her  after  the  expulsion.  Ham  v.  Toovey,  Selw.  N.P. 
260.  So  if  she  elopes,  though  not  with  an  adulterer ;  Child  v. 
Handyman,  2  Str.  875  ;  but  if,  after  an  adulterous  elopement, 
he  takes  her  back,  he  is  liable  for  necessaries  subsequently 
supplied.  Harris  v.  Morris,  4  Esp.  41. 

Where  a  wife  leaves  her  husband  under  a  reasonable  appre- 
hension of  personal  violence,  he  is  liable  for  necessaries  sub- 
sequently furnished  to  her.  Houleston  v.  Smyth,  3  Bingh.  127. 
So  if  he  causelessly  turns  away  his  wife,  or  shuts  his  door 
against  her j  Langworthy  v.  Hackmore,  cited  1  Ld.  Raym.  444, 
Rawlyns  ▼.  Vandyke,  3  Esp.  251 ;  and  a  notice  that  he  will  not 
be  answerable  for  her  debts  will  not  relieve  him  from  his 
liability.  Boulton  v.  Prentice,  Selw.  IV.  P.  263.  Harris  v.  Mor- 
tis, 4  Esp.  42.  It  lies  upon  the  plaintiff  to  show,  that  under 
the  circumstances  of  the  separation,  or  from  the  conduct  of 
the  husband,  the  wife  had  authority  to  bind  him.  Mainwaring 
▼.  Leslie,  1  M.  and  M.  18,  2  C.  and  P.  507,  S.  C.  see  ante,  p.  214. 

The  plaintiff  must  prove,  either  that  the  defendant  and  the 
woman  to  whom  the  goods  were  delivered  are  married,  which 
is  sufficient  prima  facie  evidence  of  the  defendant's  liability, 
Car  v.  King,  12  Mod.  372,  or  that  she  and  the  defendant  co- 
habited, and  that  she  passed  as  his  wife,  with  his  assent, 
and  it  will  be  no  defence  that  the  plaintiff  knew  her  not  to  be 
his  wife.  Watson*v.  Threlkeld,  2  Esp.  637.  Robinson  v.  Nahon, 
1  Campb.  245.  But  this  only  applies  where  the  woman 
assumes  the  defendant's  name,  lives  in  his  house,  and  is  part 
of  his  family.  Ibid.  And  where  the  defendant  has  separated 
from  a  woman  with  whom  he  has  lived  as  his  wife,  he  is  not 
liable  for  necessaries  subsequently  supplied.  Munro  v.  De 
Ckemant,  4  Campb.  215. 

Delivery  to  agent.']  Where  goods  are  delivered  to  an  agent, 
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the  seller  may  in  general  sue  the  principal.  The  following 
has  been  laid  down  as  the  rule  on  this  subject  by  Lord  Ten- 
terden :  "  If  a  person  sells  goods,  supposing  at  the  time  of 
the  contract  that  he  is  dealing  with  a  principal,  but  after- 
wards discovers  that  the  person  with  whom  he  has  been  deal- 
ing is  not  the  principal  in  the  transaction,  but  agent  for  a  third 
person,  though  he  may  in  the  meantime  have  debited  the 
agent  with  it,  he  may  afterwards  recover  the  amount 
from  the  real  principal ;  subject  however  to  this  qualification, 
.  that  the  state  of  the  account  between  the  principal  and  the 
agent  is  not  altered  to  the  prejudice  of  the  principal.  On  the 
other  hand,  if  at  the  time  of  the  sale  the  seller  knows  not  only 
that  the  person  who  is  nominally  dealing  with  him  is  not 
principal  but  agent,  and  also  knows  who  the  principal  really 
is,  and  notwithstanding  all  that  knowledge  chooses  to  make 
the  agent  his  debtor,  then,  according  to  the  cases  of  Addison 
v.  Gandasequi,  (4  Taunt.  574,)  and  Paterson  v.  Gandaseqvi, 
(15  East,  62,)  the  seller  cannot  afterwards,  on  the  failure  of  tbe 
agent,  turn  round  and  charge  the  principal,  having  once  made 
his  election  at  the  time  when  he  had  the  power  of  choosing 
between  the  one  and  the  other."  Thomson  v.  Davenport,  9  B. 
and  C.  86.  The  mere  knowledge  at  the  time  of  the  contract 
that  there  is  a  principal,  his  name  not  being  disclosed,  will 
not  prevent  the  seller  who  has  debited  the  agent  from  after- 
wards resorting  to  the  principal.  Ibid, 

Delivery  to  servant."]  A  master  is  not  responsible  for  goods 
ordered  by  his  servant,  in  his  name,  but  without  his  autho- 
rity, unless  he  has  been  in  the  habit  of  paying  for  goods  so 
ordered.  Maunder  v.  Conyers,  2  Stark.  281.  Pearce  v.  Rogers, 
3  Esp.  214.  If  in  one  instance  the  master  has  employed  the 
servant  to  buy  on  credit,  he  will  be  liable  for  any  goods  which 
the  servant  subsequently  buys  on  credit,  Uasard  v.  Tread- 
well,  1  Str.  506,  Rusby  v.  Scarlett,  5  Esp.  76,  and  see  Gilman 
v.  Robinson,  R.and  M.  227,  though  he  has  given  the  servant 
money  to  pay  for  the  goods  in  the  latter  instances.  Wey  land's 
case,  3  Salk.  234, 1  Ld.  Raym.  225.  Rusby  v.  Scarlett,  5  Esp.  76. 
When  the  master  gives  his  servant  money  to  pay  for  commo- 
dities as  he  buys  them,  and  the  servant  embezzles  the  money, 
the  master  is  not  liable.  Stubbing  v.  Heintz,  Peake,  47. 

Acceptance  within  the  si  at.  of  frauds."]  Where  goods  above  the 
value  of  102.  have  been  sold,  and  there  is  no  note  or  memo- 
randum in  writing,  and  no  earnest  has  been  given,  it  fre- 
quently becomes  a  question,  whether  or  not  there  has  been  a 
sufficient  acceptance  of  the  goods,  or  of  part  of  them,  within 
the  statute  of  frauds,  29  Car.  II.  c.  3.  s.  17.  See  the  sec.  ante, 
p.  204.  In  order  to  satisfy  the  statute,  there  must  be  a  deli- 
very of  the  goods  by  the  vendor  with  an  intention  of  vesting 
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the  right  of  possession  in  the  vendee,  and  there  must  be  an 
actual  acceptance  by  the  latter  with  the  intention  of  taking  to 
the  possession  as  owner,  per  Cur.  Phillips  v.  Bistolli,  t  £. 
and  C.  513 ;  and  there  is  not  a  sufficient  acceptance,  so  long 
as  the  buyer  continues  to  have  a  right  to  object,  either  to 
the  quantum  or  quality  of  the  goods.  Per  Cur.  Hanson  v. 
Armitage,  5  B.  and  A.  559.  Thus  where  the  defendant  bought 
of  the  plaintiff's  agent  twelve  bushels  of  tares  (part  of  a 
larger  quantity  in  bulk),  and  the  agent  measured  the  twelve 
bushels  and  set  them  apart  for  the  vendee  to  remain  till 
called  for,  it  was  held  that  there  was  no  acceptance.  Howe  v. 
Palmer,  3  B.  and  A.  321.  So  where  A.  agreed  to  purchase 
a  horse  from  B.  for  ready  money,  and  to  take  him  within  a 
time  agreed  upon,  and  about  the  expiration  of  that  time,  A. 
rode  the  horse  and  gave  directions  as  to  its  treatment,  &c,  but 
requested  that  it  might  remain  in  B.'s  possession  for  a  fur- 
ther time,  at  the  expiration  of  which  he  promised  to  fetch  it 
away  and  pay  the  price  j  these  circumstances  were  held  to  con- 
stitute no  acceptance  ;  Tempest  v.  Fitzgerald,  3  B.  and  A.  680,; 
and  when  a  horse  was  sold,  and  no  time  fixed  for  payment,  and 
the  horse  was  to  remain  with  the  vendors  for  twenty  days  with- 
out any  charge  to  the  vendee,  at  the  expiration  of  which  time 
the  horse  was  sent  to  grass  by  the  direction  of  the  vendee, 
and  by  his  desire  entered  as  the  horse  of  one  of  the  vendors, 
it  was  held  that  there  was  no  acceptance.  Carter  v.  Toussaint, 
5  B.  and  A.  855.  So  a  delivery  of  goods  to  a  wharfinger  who 
has  been  accustomed  to  forward  goods  from  the  plaintiff  to. 
the  defendant,  which  goods  are  lost  while  in  the  possession 
of  the  carrier,  is  not  an  acceptance  within  the  statute.  Hanson 
v.  Armitage,  5  B.  and  A.  557.  So  when  the  purchaser  ap- 
pointed the  mode  in  which  the  goods  should  be  conveyed,  and 
directed  a  third  person  in  whose  possession  the  goods  were, 
to  see  them  delivered  and  measured,  and  put  up  properly, 
these  circumstances  were  held  not  to  amount  to  an  acceptance., 
Asteu  v.  Emery,  4  M.  and  S.  262.  The  same  principle  was  re- 
cognised in  the  following  case :  A.  went  to  t!.e  shop  of  B.  and 
Co.,  and  contracted  for  the  purchase  of  various  articles,  each 
of  which  was  under  the  value  of  101. ;  but  the  whole  amounted 
to  701.  A  separate  price  for  each  article  was  agreed  upon. 
Some  A.  marked  with  a  pencil,  others  were  measured  iu  his 
presence,  and  others  he  assisted  to  cut  from  larger  bulks. 
He  then  desired  that  an  account  of  the  whole  might  be  sent 
to  his  house,  and  went  away ;  a  bill  of  parcels  wus  accordingly 
sent,  together  with  the  goods,  which  A.  refused  to  accept.  It 
was  held  that  this  was  all  one  contract,  and  therefore  within 
the  statute  of  frauds,  and  that  there  was  no  acceptance  of  the 
goods  to  take  the  case  out  of  that  statute.  Baldey  v.  Parker, 
£  B.  and  C.  37.  So  where  a  hogshead  of  wine  in  the  ware- 
house of  the  London  Dock  Company  was  sold  for  13/.,  and  a 
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delivery  order  given  to  the  vendee,  but  there  was  no  assent 
on  the  part  of  the  Dock  Company  to  hold  the  wines  as  the 
agent  of  the  vendee,  it  was  held  that  there  was  no  actual  ac- 
ceptance within  the  statute  of  frauds.  Bartall  v.  Burn,  3  B. 
and  C.  423 ;  and  see  Phillips  v.  BistoUi,  2  B.  and  C.  511. 
'Where  goods  of  the  -value  of  144/.  were,  made  to  order,  and 
remained  in  the  possession  of  the  vendor  at  the  request  of  the 
Ten  dee,  with  the  exception  of  a  small  part  which  the  latter 
took  away,  it  was  held  that  there  was  no  actual  acceptance  of 
these  goods  by  the  buyer,  within  the  17th  sec.  of  the  statute 
of  frauds,  and  that  the  plaintiff  was  not  entitled  to  recover  on 
the  count  for  goods  sold  and  delivered ;  Thompson  v.  Macerord, 
S  B.  andC,  sed  quare,  for  the  statute  only  requires  an  accept- 
ance of  part.  The  traveller  of  A.  and  Co.  in  London,  having 
called  upon  B.  in  the  country  for  orders,  B.  gave  an  absolute 
'order  for  a  quantity  of  cream  of  tartar,  and  offered  to  take  a 
quantity  of  lac  dye,  at  a  certain  price ;  the  traveller  said  the 
price  was  too  low,  but  he  would  write  to  his  principals,  and 
if  B.  did  not  hear  from  them  in  one  or  two  days,  he  might 
^consider  that  his  offer  was  accepted.  A.  and  Co.  never  wrote 
to  B.,  but  sent  all  the  goods  :  it  was  held  that  this  was  not  a 
joint  order  for  all  the  goods,  so  as  to  make  the  acceptance  of 
the  cream  of  tartar,  the  acceptance  of  the  lac  dye  also,  within 
-29  Car.  II.  c.  3,  s.  17.  Price  v.  Leo,  1  B.andC.  156. 

The  circumstances  in  the  following  cases  were  held  to  con- 
stitute an  acceptance  within  the  statute.  The  defendant 
-bought  a  quautity  of  hay  from  the  plaintiff,  and  sold  it  to  ano- 
ther person,  by  whom  it  was  taken  away,  and  it  was  held  that 
the  jury  might  presume  an  acceptance  by  the  defendant. 
Chaplin  v.  Rogers,  1  Edit,  193.  The  defendant  bought  tiro 
horses  from  the  plaintiff,  a  livery-stable  keeper,  and  desired 
iim  to  keep  them  at  livery  for  him ;  it  was  held  that  the  plain- 
tiff, by  assenting  to  this  order,  and  changing  the  stables  in 
•Which  the  horses  had  been  kept,  from  his  livery-stables,  had 
relinquished  his  lien,  and  that  there  was  a  constructive  deli- 
very of  them  to  the  defendant.  "Elmore  v.  Stone,  1  Taunt.  458; 
tee  SB.  and  A.  324,  5  B.  and  A.  858,  9  B.  and  C.  570.  Where 
A.  bargained  for  »  horse  then  in  a  stable,  and  soon  afterwards 
brought  in  a  third  person,  and  stated  to  him  that  he  had  bought 
the  horse,  and  offered  to  sell  it  to  him  for  a  profit  of  51.,  it 
Was  held  that  it  ought  to  be  left  to  the  jury  to  say,  whether 
this  was,  or  was  not,  a  delivery  (acceptance).  Blenkinsep  v. 
Clayton,  7  TaunU  597  ;  and  see  Phillips  v.  BistoUi,  2  B.  and  C. 
511.  Where  the  purchaser  of  goods  at  the  time  of  sale  wrote 
his  own  name  upon  a  particular  article,  Lord  Ellenborough 
ruled,  that  if  his  purpose  was  to  denote  that  he  had  purchased 
it,  and  to  appropriate  it  to  his  own  use,  it  was  a  sufficient  ac- 
ceptance within  the  statute.  Hodgson  v.  Le  Bret,  1  Campo.  233. 
Anderson  v.  Scott,  Id.  235  (n)  j  but  see  Baldey  v.  Parker,  2B. 


Assumpsit  for  Goods  sold  and  delivered.    219 

«rf  C.  37,  ante,  p.  217.  Proctor  v.  Jones,  t  C.  and  P.  55fi 
Where  the  goods  are  ponderous,  and  incapable  of  being 
sanded  over  from  one  to  another,  there  need  not  be  an  actual 
delivery,  but  it  may  be  done  by  what  is  tantamount,  such  as 
the  delivery  of  a  key  of  the  warehouse  in  which  the  goods 
are  lodged,  or  by  delivery  of  other  indicia  of  property.  Per  Ld. 
Eenyon,  Chaplin  v.  Rogers,  lEart,  194.  Elmore  r.  Stone,  1  Taunt* 
460.  A  written  order  given  by  the  seller  of  goods  to  the 
buyer,  directing  the  person  in  whose  care  the  goods  are  to 
deliver  them  to  the  buyer,  is  sufficient  within  the  statute, 
Searle  v.  Keeves,  2  Esp.  598,  if  the  person  accept  the  order  for 
delivery,  and  assent  to  hold  the  goods  as  an  agent  of  the 
buyer.  BartaU  v.  Burn,  SB.  and  C.  426,  mpra.  Where  A. 
agreed  to  sell  to  B.  20  hogsheads  of  sugar  then  in  bulk,  and 
filled  up  and  delivered  four,  and  afterwards  filled  up  the  re* 
maining  16,  and  gave  notice  to  the  defendant,  who  said  he 
would  take  them  away  as  soon  as  he  could,  this  was  held 
equivalent  to  an  actual  acceptance  of  the  16  hogsheads.  Rhode 
v.  Thtoaites,  6  B.andC.  388.  The  delivery  of  a  sample,  if 
considered  to  be  part  of  the  thing  Bold,  is  a  sufficient  accept* 
tnce,  but  otherwise,  where  it  is  a  sample  merely,  and  forms  no 
part  of  the  bulk.  Tateer  v.  West,  Hott,  178.  Cooper  v.  Etston* 
7  T.R.  14.  Hinds  v.  Whitehouse,  7  East,  558.  If  the  purchaser 
draws  the  edge  of  a  shilling  across  the  hand  of  the  vendor, 
and  returns  the  money  into  his  own  pocket,  which  in  the  north 
of  England  is  called  "  striking  off  a  bargain,"  this  is  no  ear* 
nest,  or  part  payment  within  the  statute.  Blenhmsop  v.  Clay- 
ton, 7  Taunt.  597. 

Value.']  Where  the  goods  have  been  sold  without  any 
agreement  as  to  the  price,  'their  value  must  be  proved.  For  the 
cases  in  which  the  defendant  is  entitled  to  reduce  the  plaintiff's- 
claim,  on  account  of  the  inferiority  of  the  goods,  vide  next  page. 
Where  the  vendor  of  goods  is  only  able  to  prove  the  delivery 
of  a  package,  without  any  evidence  of  the  contents,  it  will  be 
presumed  that  it  was  filled  with  the  cheapest  commodity  in 
which  he  deals.  Clunnes  v.  Pettey,  1  Campb.  8.  If  a  seller 
agree  to  sell  a  machine  at  a  certain  price,  and  put  in  mate-' 
rials  superior  to  those  contracted  for,  the  purchaser  is  neither- 
bound  to  pay  a  higher  price,  nor  to  return  the  machine.  Wit- 
not  v.  Smith,  3  C.  and  P.  455. 

Defence. 

Evidence  in  reduction  of  damages.']  It  frequently  becomes  a 
question  in  this  action  whether  the  defendant  can  give  the  bad 
quality  o£  the  article  in  evidence,  in  -reduction  of  the  value 
claimed  by  the  plaintiff.  It  seems  that  such  evidence  is  ad- 
aussible  in  the  following  cases. 

1.  Where  the  plaintiff  olaims  only  on  a  quantum  meruit,  and 

l2 
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no  price  has  been  agreed  upon.  Batten  v.  Butter,  7  East,  479. 
Farruworth  v.  Garrard,  1  Campb.  38. 

,  2.  Where  there  is  a  stipulated  price,  but  the  defendant, 
immediately  on  discovering  that  the  goods  do  not  correspond 
with  the  contract,  or  after  giving  them  a  reasonable  trial, 
gives  notice  to  the  plaintiff  to  take  them  back.  If  such  notice 
is  not  given,  and  the  defendant  keeps  the  goods,  he  is  liable 
to  pay  the  stipulated  price.  Grimaldi  v.  White,  4  Esp.  95. 
Fisher  v.  Samuda,  1  Campb.  190.  OkeU  v.  Smith,  1  Stark.  107. 
Groning  v.  Mendham,  Id.  257 ;  and  tee  Batten  v.  Butter,  7  East, 
584.  Percival  v.  Blake,  2  C.  and  P.  518. 

3.  Where  there  is  a  stipulated  price,  and  a  warranty  as  to 
the  quality,  in  this  case  the  vendee  may  retain  the  goods,  and 
set  up  their  inferiority  in  reduction  of  damages,  although  he 
has  not  oflered  to  return  them,  or  given  any  notice  to  the  ven- 
dor. Cormack  v.  Gillis,  cited  7  East,  480.  Fielder  v.  Starkm,  1 H. 
Bl.  17.  Germaine  v.  Burton,  3  Stark.  32.  PouUan  v.  Laltimore, 
9  B.  and  C.  259.  But  if  the  vendee  proceed  to  use  the  goods, 
though  warranted,  without  any  notice  to  the  vendor  ot  their 
inferiority,  and  so  deprive  him  of  the  means  of  ascertaining 
their  real  value,  the  vendor  may  recover  his  whole  demand. 
Hopkins  v.  Appleby,  1  Stark.  477.  Still,  if  from  the  nature  of 
the  article  it  must  be  used,  in  order  to  ascertain  whether  the 
warranty  has  been  complied  with  (as  in  the  case  of  seeds), 
the  purchaser  may  insist  upon  the  warranty,  without  having 
given  any  notice.  Poulton  v.  Laltimore,  9  B.  and  C.  259. 

Where  a  bill  of  exchange  has  been  given  for  the  amount  of 
goods  sold,  the  defendant  cannot  afterwards  question  the  rea- 
sonableness of  the  demand.  Knox  v.  Whalley,  1  Esp.  159. 

Action  brought  before  credit  expired."]  If  the  action  is  brought 
before  the  credit  has  expired,  the  plaintiff  will  be  nonsuited. 
And  even  where  goods  are  fraudulently  bought  on  credit,  the 
seller  cannot  sue  for  goods  sold  and  delivered,  before  the  credit 
has  expired,  though  he  might  have  maintained  trover.  Fer- 
guson v.  Carrington,  9  B.  and  C.  59,  3  C.  and  P.  457,  S.C. 
What  is  sufficient  proof  of  the  time  of  the  commencement  of 
the  action  has  been  already  stated,  ante,  p.  199.  Where  a  per- 
son purchases  goods,  and  agrees  to  pay  for  them  in  three 
months,  by  a  bill  at  two  months,  which  bill  he  afterwards  re- 
fuses to  give,  an  action  for  goods  sold  and  delivered  will  not 
lie  till  the  expiration  of  the  five  months.  Mutten  v.  Prist, 
4  East,  146.  Lee  v.  Risdon,  2  Marth.  495.  But  where  goods 
were  sold  at  three  months'  credit,  the  vendor  agreeing  to  take 
the  vendee's  bill  at  three  months'  date,  at  the  end  of  the  first 
three  months,  if  he  wished  for  further  time,  and  the  vendee 
at  the  end  of  the  three  months  did  not  give  such  bill,  Lord 
EUenborough  held  that  the  vendor  might  bring  an  action  for 
goods  sold  and  delivered  immediately.      Nickson  v.  Jq**> 
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f  Stark.  227,  And  where  a  bill  is  given  for  goods,  and  disho- 
noured, the  vendor  may  sue  for  the  price  of  the  goods  imme- 
diately, 7  Taunt.  312,  Hickiing  v.  Harday,  1  B.  Moore,  61,  S.  C. 
Muuen  v.  Price,  4  East,  151 ;  provided  the  bills  are  in  the  hands 
of  the  seller  j  but  if  they  are  in  the  hands  of  third  persons,  that 
is  a  defence  to  the  action,  where  the  defendant  may  be  called 
npon  hy  those  persons  to  pay  the  bills.  Kearslake  v.  Morgan, 
5T.R.  513.  Burden  v.  Hallen,  4  Bingh.  455.  If,  by  the  con- 
tract, it  was  agreed  that  a  bill  at  a  certain  date  should  be 
given,  it  operates  as  a  giving  of  credit ;  and  although  no  bill 
should  be  given,  the  seller  cannot  sue  the  purchaser  for  goods 
sold  and  delivered,  before  the  period  when  the  bill,  if  given, 
would  have  become  due.  Mussen  v.  Price,  4  East,  154,  supra. 
Upon  a  sale  of  goods  at  six  or  nine  months,  the  purchaser,  by 
not  paying  at  the  end  of  six  months,  makes  his  election  to 
take  credit  for  the  nine  months.    Price  v.  Nixon,  5  Taunt. 


As  to  the  defence  of  illegality  in  this  action,  vide  post, 
"  A«umpsit--defe7ice" 


ASSUMPSIT  FOR  WORK  AND  LABOUR. 

In  an  action  for  work  and  labour,  the  plaintiff  must  prove, 
1-  The  contract ;  2.  The  performance  of  the  work  and  labour 
at  the  defendant's  request ;  and  3.  The  value. 

The  contract.']    Although  a  special  contract  has  been  entered 
into,  the  plaintiff  is  permitted,  in  certain  cases,  to  recover  • 
upon  the  general  indebitatus  count.     Whenever  the  duty  of  the 
defendant  arising  upon  the  execution  of  the  consideration  is 
pimply  to  pay  money,  the  usual  and  safest  mode  of  pleading 
)*>  to  declare  in  indebitatus  assumpsit,  as  in  the  case  of  goods 
*old,  work  and  labour  done,  and  other  cases.    Per  Park,  J.9 
Streeter  v.  Horlock,  1  Bingh.  37.     And  where  there  is  a  spe- 
cial agreement,  the  terms  of  which  have  been  performed,  it 
J&ises  a  duty  for  which   an  indebitatus  assumpsit  will  lie. 
B.N. P.  139.  Robson  v. Godfrey,  Holt,  237.  Studdy  v.  Sanders, 
5  B.  and  C.  638.     So  if  there  is  a  special  agreement,  and  the 
work  has  been  done,  though  not  pursuant  to  such  agreement, ' 
the  plaintiff  may  recover  upon  the  quantum  meruit,  for  other- 
wise he  would  not  be  able  to  recover  at  all.  Ibid.     But  the 
defendant  may  refuse  to  take  to  the  subject  matter  of  the 
plaintiff's  work  and  labour,  where  there  is  a  deviation  from  ' 
the  special  contract ;  and,  in  such  case,  the  plaintiff  cannot 
recover  on  the  quantum  meruit ;  see  Ellis  v.  Hamlen,  3  Taunt. 
52,  4  Taunt.  748 ;  though  it  is  otherwise  where  the  defendant 
na*  acquiesced  in  and  adopted  the  deviations.  Burn  v.  Miller, 
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4  Taunt,  745.  Where  there  is  a  special  contract,  bat  adcb\ 
tu>nal  work  has  been  done,  not  included  in  the  special  con* 
tract,  the  value  of  the  additional  work  may  be  recovered  under 
the  indebitatus  count,  although  from  the  stipulations  of  the 
special  contract  as  to  credit,  &c.  the  value  of  the  work  done 
under  the  special  contract  cannot  be  recovered.  BMmm  v.  Cod- 
frey,  Holt,  256,  1  Stark  275,  S.C.  Where  the  special  con- 
tract  is  so  entirely  abandoned  that  it  is  impossible  to  trace  it, 
the  workman  shall  be  permitted  to  charge  for  the  whole  work 
done,  by  measure  and  value,  as  if  no  contract  had  ever  been 
made;  but  if  not  wholly  abandoned,  the  contract  shall  ope- 
rate as  ftp*  as  it  can  be  traced,  and  the  excess  only  shall  be 
paid  for  according  to  the  usual  rate  of  charging.  Pepper  ▼. 
Bur  land,  Peake,  103.  Where  there  is  a  written  contract  it 
must  be  produced,  although  the  plaintiff  seeks  to  recover  for 
extras,  and  the  defendant  has  admitted  one  of  the  items  to  be 
extra.  Vincent  v.  Cole,  1  M.  and  M.  257.  But  where  a  mania 
employed  to  do  work  under  a  written  contract,  and  a  separate 
order  for  other  work  is  afterwards  given  by  parol  during  the 
continuance  of  the  first  employment,  the  written  contract  need 
not  be  produced  by  the  plaintiff  in  an  action  for  the  second 
work,  Reid  v.  Batte,  1  M.  and  M.  413. 

Where  the  defendant  had  contributed  to  the  funds  of  a 
building  society,  and  had  been  present  at  a  meeting  of  the 
society,  and  party  to  a  resolution  that  certain  houses  should  be 
built,  it  was  held  that  this  made  him  liable  to  an  action  for 
work  done  in  building  those  houses,  without  proof  of  his 
having  an  interest  in  them  or  in  the*  land;  BraithwaiU  v.  Sfce- 
JieU,  9  B.  andC.  401. 

Where  the  defendant  requested  the  plaintiff  to  take  oare  of 
and  show  his  (the  defendant's)  house,  and  promised  to  make 
him  a  handsome  present,  it  was  held  that  the  plaintiff  might 
recover  a  reasonable  recompense  for  this  work  and  labour; 
Jewry  v.  Busk,  5  Taunt.  302 ;  but  where  a  person  performed 
work  for  a  committee,  under  a  resolution  entered  into  by  then, 
"  that  any  service  rendered  by  him  should  be  taken  into  con- 
sideration, and  such  remuneration  be  made  as  should  be 
•deemed  right,"  it  was  held  that  an  action  would  not  lie  to  re- 
cover a  recompense  for  such  work.  Taylor  v.  Brewer,  1  M.  and 
S.  290.  There  is  no  implied  assumpsit  to  pay  an  arbitrator 
for  his  trouble.  Verany  v.  Wame,  4  Esp.  47 ;  but  tee  1  Gov,  8, 
Per  Dallas,  C.J.  contra. 

A  master  may  maintain  assumpsit  for  the  work  and  labour 
of  his  apprentice,  against  a  person  who  harbours  him  after  his 
desertion,  for  he  may  waive  the  tort,  and  sue  on  the  implied 
contract.  Foster  v.  Stewart,  3  M.  and  S.  191. 

Under  the  general  count  for  work  and  labour,  the  plaintiff 
may  give  evidence  of  a  particular  species  of  work  and  labour 
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as  a  farrier,  and  the  medicines  administered  by  him  may  be 
considered  aa  materials  within  the  count ;  Clarke  v.  Mutuford, 
3  Campb.  37 ;  and  see  Meeke  v.  Oxlade,  1  N.R.  289  ;  but  where 
the  claim  "for  materials  found,"  &c.  was  omitted  in  the  count 
for  work  and  labour,  it  was  held  that  the  plaintiff,  who  sought 
to  recover  for  building  a  house-  and  furnishing  the  timber* 
could  not  recover  for  the  latter  under  the  count  for  goods  sold 
and  delivered.  CottereU  v.  Aysey,  6  Taunt.  3*2. 

An  action  for  work  and  labour  will  not  lie  by  a  person  who 
manufactures  a  chattel  out  of  his  own  materials.  The  rule  is 
thus  laid  down  by  Mr.  Justice  Bayley :  "  If  you  employ  a. 
man  to  build  a  house  on  your  land  or  to  make  a  chattel  with, 
jour  materials,  the  party  who  does  the  work  has  no  power  to 
appropriate  the  produce  of  his  labour  and  your  materials  to 
any  other  person.  Haying  bestowed  his  labour  at  your  re- 
quest on  your  materials,  he  may  maintain  an  action  against 
you  for  work  and  labour.  But  if  you  employ  another  to  work 
up  his  own  materials  in  making  a  chattel,  then  he  may  appro- 
priate the  produce  of  that  labour  and  materials  to  any  other 
person.  No  right  to  maintain  any  action  vests  in  him  during 
the  progress  of  the  work ;  but  when  the  chattel  has  assumed 
the  character  bargained  for,  and  the  employer  accepted  it,  the 
party  employed  may  maintain  an  action  for  goods  sold  and  de- 
liyered ;  ox  if  the  employer  refuses  it,  a  special  action  on  the. 
case  for  such  refusal,  but  he  cannot  maintain  an  action  for 
work  and.  labour,  because  the  labour  was  bestowed  on  his  own 
materials,  and  for  himself,  and  not  for  the  person  who  em- 
ployed him."  Atkinson  v.  Bell,  8  B.  and  C.  283. 

Contract. — Repairs  of  ships.']  Registered  ownership  (that 
is,  proof  of  the  register,  and  that  such  register  has  been  made 
with  the  assent  of  the  parties  therein  named)  is  prim&facfa 
evidence  of  the  liability  of  those  parties  for  the  repairs  of  the 
ship ;  Cot  v.  Reid,  R.  and  Mm  199  ;  but  such  evidence  may 
be  rebutted  by  proof  of  the  beneficial  interest  having  been 
parted  with,  and  of  the  legal  owner  having  ceased  to  interfere 
with  the  management  of  the  ship.  Jennings  v.  Griffiths,  R. 
md  M.  42.  Young  v.  Brander,  8  East,  10.  The  true  question 
in  matters  of  this  description  is,  "  Upon  whose  credit  was 
the  work  done?"  Per  Abbott,  C.J.,  Jennings  v.  Griffiths,  R., 
end  M.  43.  So  a  person  who  takes  a  share  in  a  ship,  under  a 
void  conveyance,  is  nut  liable  for  articles  furnished  to  the  ship, 
unless  credit  be  given  to  him  individually,  or  he  holds  himself 
out  as  owner.  Harrington  v.  Fry,  2  Bingh.  179.  An  under- 
taking by  the  defendant's  attorney  "  to  appear  for  Messrs.  T. 
and  M.  joint,  owners  of  the  sloop  A."  is  evidence  against  the 
defendants  of  the  joint  ownership.  Marshall  v.  Cliff,  4  Campb* 
133.  Whether  a  mortgagee  of  a  ship,  before  possession,  was, 
liable  to  repairs,  was  formerly  much  doubted ;   see  Briggs  w 
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WiUunson,  7  B.  and  C.  30 ;  but  now,  by  recent  acts  of  parlia- 
ment, when  a  transfer  is  made  only  as  a  security  for  the  pay- 
ment of  debts,  by  way  of  mortgage,  or  of  assignment  to  trus- 
tees by  way  of  sale,  on  a  statement  being  made  in  the  book  of 
registry,  and  in  the  indorsement  on  the  certificate  of  registry 
to  that  effect,  the  person  to  whom  the  transfer  is  made,  or  any 
other  claiming  under  him,  is  not  to  be  deemed  the  owner,  nor 
is  the  person  making  such  transfer  to  be  deemed  to  hare  ceased 
to  be  an  owner,  except  so  far  as  may  be  necessary  for  the  pur- 
pose of  rendering  the  ship  transferred  available  by  sale  or 
otherwise,  for  the  payment  of  those  debts,  to  secure  the  pay- 
ment of  which  the  transfer  was  made.  4  Ceo.  IV.  c.  41,  s.  43, 
6  Geo.  IV.  c.  110,  *.45.  Abbott  on  shipping,  17,  5th  ed. 

* 

Performance  at  the  defendant's  request.']  The  plaintiff  must 
prove  a  performance  of  the  work  and  labour,  according  to  the 
terms  of  the  contract,  or  if  there  is  a  deviation  from  those 
terms,  nn  acquiescence  by  the  defendant  in  the  deviation,  vide 
supra.  Thus  in  an  action  to  recover  the  value  of  a  riding-habit, 
for  which  the  defendant's  wife  had  been  measured,  but  which 
was  returned  to  the  plaintiff  on  the  day  on  which  it  was  de- 
livered, it  was  ruled  to  be  incumbent  on  the  plaintiff  to  prove 
that  the  habit  was  made  agreeably  to  the  order.  Hayden  v. 
Hay  ward,  1  Camph.  180.  So  a  herald,  who  sues  for  making 
out  a  pedigree,  is  bound  to  give  some  general  evidence  of  the 
truth  of  the  pedigree.  Toumsend  v.  Neale,  2  Campb.  191. 

In  general,  the  contract  will  be  evidence  that  the  work  has 
been  performed  at  the  defendant's  request,  or  the  request  may 
be  inferred  from  the  defendant's  acquiescence  in  the  work 
which  is  carrying  on  upon  his  premises,  or  from  his  volunta- 
rily availing  himself  of  the  benefit  of  the  plaintiff's  services. 
3  Stark.  Ev.  1763.  Where  A.,  who  was  employed  by  the 
defendant  to  transport  goods  to  a  foreign  market,  delegated 
the  entire  employment  to  the  plaintiff,  who  performed  it  with- 
out the  privity  of  the  defendant,  it  was  held  that  the  plaintiff 
could  not  recover  from  the  defendant  a  compensation  for  such 
service.  Schmal'mg  v.  Tomlinson,  6  Taunt.  147. 

Value.]  In  what  manner  the  value  of  the  work  is  to  be  cal- 
culated where  there  is  a  special  contract  and  deviations  from 
it,  has  been  already  mentioned,  ante,  p.  221. 

In  an  action  for  work  and  labour  as  a  surveyor,  Lord  Kenyon 
held  that  the  plaintiff  was  only  entitled  to  a  reasonable  com- 
pensation, not  to  be  estimated  by  the  amount  laid  out  by  the 
defendant  in  the  building,  which  is  the  custom  with  survey- 
ors. Upuiell  v.  Stewart,  Peake,  193.  But  in  a  subsequent  case, 
Lord  Ellenborough  left  it  to  the  jury,  to  say  whether  the 
usual  commission  of  five  per  cent,  was  a  vicious  or  unreason- 
able mode  of  charging,  and  the  jury  found  for  the  plaintiff 
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for  the  whole  demand.  Chapman  v.  De  Tastet,  2  Stark.  294 ;  tee 
else  Maltby  y.  Christie,  1  Etp.  340. 

Defence. 

Where  the  work  has  not  been  executed  according  to  the 
contract,  the  party  for  whom  it  is  executed  may  repudiate  it, 
and  in  such  case  the  plaintiff  cannot  recover.  Ellis  v.  Hamlen, 
3  Taunt,  52,  ante,  p.  221.  So  if  the  defendant  has  received  no 
benefit,  from  the  work  having  been  improperly  executed  by 
the  plaintiff,  the  latter  cannot  recover.  Farnsworth  v.  Garrard% 
1  Campb.  38.  Duncan  v.  BhtndeU,  3  Stark.  6.  Mmtriou  v.  Jef- 
feries,  R.  and  M.  317,  ante,  p.  200.  Thus  an  auctioneer, 
through  whose  gross  negligence  the  sale  becomes  nugatory, 
can  recover  nothing  for  his  services.  Denew  v.  Daveretl, 
3  Campb.  451.  But  where  the  defendant  has  derived  some 
benefit  from  the  plaintiff's  service,  he  must  pay  pro  tanto; 
Fanuworth  v.  Garrard,  1  Campb.  38 ;  and  if  he  seeks  to  reduce 
the  plaintiff's  damages,  on  account  of  a  non-compliance  with 
the  terms  of  the  contract,  he  should,  as  it  seems,  give  notice 
to  the  plaintiff  that  he  considers  the  contract  not  complied 
with.  See  ante,  p.  220.  However,  in  a  late  case,  where  the 
plaintiff  had  contracted  to  repair  some  chandeliers  for  10/., 
and  returned  them  incompletely  repaired,  in  an  action  for 
work  and  labour  it  was  held  that  as  the  plaintiff  had  not  per- 
formed his  part  of  the  contract,  he  could  not  recover  any  thing, 
though  the  jury  found  that  the  repairs  were  worth  5/.  Sinclair 
v.  Bowies,  9  B.  and  C.  92. 

As  to  the  defence  of  illegality  in  this  action,  vide  pott,  "  At* 
sumpsit — defence," 


ASSUMPSIT  FOR  MONEY  PAID. 

The  plaintiff,  in  an  action  of  assumpsit  for  money  paid, 
must  prove,  1.  The  payment  of  the  money  ;  5.  That  it  was  paid 
at  the  request  of  the  defendant. 

The  payment  of  money.]  The  plaintiff  must  prove  that  money 
wag  paid,  the  giving  a  security  as  a  bond  or  warrant  of  at- 
torney is  not  sufficient,  Taylor  v.  Higgins,  3  East,  169,  Max- 
veil  v.  Jameson,  2  B.  and  A.  51,  unless,  perhaps,  where  a  bill 
or  note  is  taken  as  payment.  Barclay  v.  Gooch,  2  Etp.  571.  So 
stock  cannot  be  considered  as  money.  Janet  v.  Brindley,  1  East, 
1.  The  plaintiff  must  prove  that  the  money  paid  was  his 
money.  Thus  an  under-tenant,  whose  goods  have  been  dis- ' 
trained  and  sold  by  the  original  landlord,  for  rent  due  from  his 
immediate  tenant,  cannot  maintain  an  action  for  money  paid 
to  the  use  of  the  latter  ;  for  immediately  on  the  sale  under 
the  distress,  the  money  paid  by  the  purchaser  vests  in  the 
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landlord,  in  satisfaction  of  the  rant,  and  never  was  the  money 
of  the  under-tenant.  Moore  v.  Pgrhe,  11  £00,  5%. 

The  defendant* t  request.]  The  plaintiff  must  prove  a  request 
bv  the  defendant,  express  or  implied.  Thus  if  the  plaintiff 
has  paid  the  money  without  the  defendant's  request*  though 
to  discharge  a  just  debt,  no  action  will  lie,  Stoke*  v.  Lew** 

1  X.  R.  20,  aa  where  a  broker  purchases  stock,  to  fulfil  a  con- 
tract entered  into  by  him  for  his  principal,  but  which  hi* 
principal  refuses  to  make  good.  ChUd  v.  Morley,  8  T.  R.  614. 
So  where  the  party  to  whom  the  stock  was  contracted  to  be 
sold,  on  the  defendant's  refusal  to  transfer,  bought  the  stock 
himself,  and  brought  assumpsit  for  money  paid,  to  recover 
toe  difference  in  the  price  of  the  stock,  it  waa  held  that  the 
action  could  not  be  sustained.  Ughtfoot  v.  Creed,  8  Taunt.  268. 
A  subsequent  assent  to  the  payment  will  be  evidence  of  a 
previous  request.  1  Saund.  264  (n),  5th  ed, 

A  payment  by  the  plaintiff,  under  a  legal  obligation,  wiU 
also  be  evidence  of  a  previous  request,  as  where  one  person  is 
surety  for  another,  and  is  called  on  to  pay,  the  money  paid 
may  be  recovered,  though  the  aurety  did  not  pay  the  debt  by 
the  desire  of  the  principal.  Per  Id.  Kenyan,  Exall  v.  Partridge,  8 
jT.JX.  310.  In  such  an  action,  the  plaintiff  must  prove  the  con* 
tract  of  indemnity,  and  that  it  was  entered  into  at  the  request 
of  the  defendant,  and  that  he  has  paid  the  money  guaranteed* 
So  where  several  are  sureties,  and  one  is  compelled  to  pay 
the  whole,  he  may  recover  from  each  ot  his  co-sureties  a  rate- 
able proportion  of  the  money  so  paid;  Cowetl  v.  Edwards, 

2  B.  and  P.  268,  Deering  v.  Winchebea,  id.  270  ,  but  there  is 
no  such  contribution  between  wrong-doers.  Merryweather  v. 
Nixon,  8  T.  R.  186.  Where  one  bail  sues  his  co-bail  for  con* 
tribution,  he  must  prove  the  judgment,  as  well  as  the  execu- 
tion. Betldon  v.  Tankard,  1  Marsh.  6.  Where  the  goods  of  the 
plaintiff,  in  the  house  of  the  defendant*  are  seized  for  rent  due 
from  the  defendant,  the  plaintiff  may  recover  in  this  action 
the  money  which  he  has  paid  to  redeem  them.  Exall  v.  Part" 
ridge,  8  T.  R.  308.  Dawson  v.  Linton,  5  B.  and  A.  521 .  So 
an  accommodation  acceptor,  who  has  defended  an  action  on 
the  bill,  at  the  request  of  the  drawer,  may  recover  the  costs 
of  such  action,  as  money  paid.  Howes  v.  Martin,  1  Esp.  162* 
So  also  the  indorser  of  a  bill  who  has  been  sued  by  the  holder, 
and  paid  him  part  of  the  amount  of  the  bill,  may  recover  that 
amount  in  an  action  for  money  paid  against  the  acceptor* 
Pawned  v.  Ferrand,  6  B.  and  C,  439.  But  he  cannot  recover 
the  coats  of  the  former  action.  Dawson  v.  Morgan,  9  B.  and  C. 
618.  A  person  who  pays  a  bill  for  tbe  honour  of  one  of  the 
parties  to  it  may  sue  him  for  money  paid.  Smith  v.  Nisun, 
1  7.  K.  269.  But  he  must  prove  that  a  formal  protest  waa 
made  before  the  payment.   Vandewail  v.  Tyrrell,  \M,a*4M* 
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88.  Bail  may  recover,  as  money  paid,  the  expenses  incurred 
by  them  in  taking  their  principal,  hut  not  the  costs  of  an  action 
against  them,  unadvisedly  defended.  Fisher  v.  Fallow*,  1  Espm 
171.  Money  paid  lies  against  a  ship  owner  for  money  sup- 
plied to  the  captain,  either  in  a  foreign  or  English  port,  for 
necessary  repairs,  provided  it  he  so  applied,  to  prove  which 
the  captain  is  an  admissible  witness.  Racher  v.  Busher,  1  Stark* 
37.  Palmer  v.  Gaoch,  2  Stark.  428.  Robinson  v.  Lyall,  7  Price, 
392.  Where  a  carrier,  hy  mistake,  delivered  to  B.  goods  sold 
and  consigned  to  C,  and  B.  appropriated  the  goods,  and  the 
carrier,  on  demand,  without  action,  paid  C,  the  court  of  C.  P. 
held  that  the  carrier  might  recover  from  B.  the  sum  so  paid,. 
as  money  paid  to  his  use ;  Brawn  v.  Hodgson,  4  Taunt.  189  ; 
hat  Lord  EUenborougb,  in  a  similar  case,  ruled  that  it  was 
necessary  to  declare  specially.  Sills  v.  Laing,  4  Campb.  81., 
Where  a  parly  is  compelled  to  pay  money  in  consequence 
of  his  own  neglect,  Capp  v.  Topham,  6  East,  392,  or  breach  of 
duty,  Pitcher  v.  Bailey,  8  East,  171,  the  law  raises  no  implied 
promise  to  repay  him.  If  the  money  is  paid  in  furtherance  of 
an  illegal  transaction,  it  cannot  be  recovered,  Mitchell  v.  Cock" 
bume,  2  H.  BL.  380.  Aubert  v.  Maize,  2  B.  and  P.  380 ;  and 
see  Canaan  v.  Bryce,  3  B.  and  A.  179,  and  post,  p.  232. 
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In  an  action  of  assumpsit  for  money  leot,  the  plaintiff  will 
only  have  to  prove  the  loan  of  his  money.  Of  this  a  promis* 
sory  note  given  by  the  defendant  to  tbe  plaintiff  will  be  evi* 
dence.  Story  v.  Atkins,  %  Sir.  719  ;  uvd  see  ante,  p.  175.  To 
establish  a  loan,  it  is  not  sufficient  merely  to  prove  the  pay* 
ment  of  money  to  the  defendant,  for  in  such  case  the  presump-  , 
tiun  of  law  is  that  the  money  is  paid  in  liquidation  of  an  ante* 
cedent  debt ;  Welsh  v.  Seaborne,  1  Stark.  474  ;  but  if  tbe  plain- 
tiff can  show  any  money  transactions  between  the  defendant  - 
and  himself,  from  which  a  loan  may  be  inferred,  or  any  ap- 
plication by  the  defendant  to  borrow  money  at  the  time,  this, 
coupled  with  the  passing  of  the  money,  will  be  evidence  of  a 
loan.  Carey  v.  Gerrish,  4  Esp.  9.  If  a  parent  advances  money 
to  a  child,  it  is  supposed  to  be  by  way  of  gift.  Per  Bay  ley  t 
J.?  Hick  v.  Keats,  4  B.  and  C.  71.  Interest  is  not  recoverable 
on  money  lent,  unless  there  be  a  contract  or  usage  to  that 
effect;  Cotton  v.  Bragg,  15  East,  223;  but  if  the  course  of 
dealing  between  the  parties  be  such,  interest  upon  interest 
may  be  recovered f  Newell  v.  Jones,  4  C.  and  P.  124.  vide  infra* 
A  lender  who  has  received  goods  as  a  security,  may  re- 
cover in  an  action  for  money  lent,  without  proving  that 
he  has  returned  or  tendered  the  goods.  Lawton  v.  Newland* 
2  Stark,  73. 
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In  an  action  for  money  had  and  received,  the  plaintiff  must 
prove  the  receipt  of  the  money  by  the  defendant,  and  his  own 
title  to  recover  it.  This  action  cannot  be  maintained  if  it  be 
against  equity  and  good  conscience  that  the  money  should  be 
recovered.  Thus  where  A.  purchased  an  annuity  for  her  life, 
which  was  regularly  paid  up  to  the  time  of  her  death,  but  no 
memorial  of  the  grant  of  the  annuity  was  enrolled,  it  was  held 
that  A.'s  executrix  could  not  on  that  ground  insist  that  the 
contract  was  void,  and  recover  back  the  consideration  money 
paid  for  the  annuity.  Davit  v.  Bryan ,  6  B.  and  C.  651. 

Receipt  of  money.']  The  plaintiff  must  prove  that  money  has 
"been  received,  and  therefore  an  action  for  money  had  and  re- 
ceived will  not  lie  to  recover  stock ;  Nightingal  v.  Devisme, 
5  Burr.  2589  ;  and  it  has  been  held  that  it  will  not  lie  against 
a  finder  of  br.nk-notes,  to  recover  their  value  ;  Noyes  ▼.  Price, 
H.  16  Gen.  111.  Select  Ca.  242,  Chitty's  Bills,  426,  5th  al- 
though, if  not  produced  at  the  trial,  the  receipt  of  their  value 
will  be  presumed,  Chitty,  ubi  sup.  citing  Longchamp  v.  Kenny, 
Dougl.  158 ;  see  Harrington  v.  Macmorris,  5  Taunt.  228 ;  vide 
supra.  The  value  of  provincial  notes  received  as  money, 
may  be  recovered  in  this  action.  Pickard  v.  Banket,  13  East, 
20.  Fox  v.  Cutworth,  cited  4  Bingh.  179.  The  principle  in  all 
the  ca-es  is,  that  if  a  thing  be  received  as  money,  it  may  be 
treated  and  recovered  as  such.  Per  Best,  C.  J.,  Spratt  v.  nob- 
house,  4  Bingh.  179.  The  plaintiff  must  give  some  evidence  of 
a  particular  sum  ;  and  if  he  gives  no  evidence  of  the  amount 
due  he  must  be  nonsuited.  Harvey  v.  Archhold,  b  D.  and  R» 
504  ;  and  see  Bernosconi  v.  Anderson,  1  M.  and  M.  Ib3,  post, 
p.  236. 

Receipt  of  money  by  the  defendant.']  The  plaintiff  must  prove 
that  the  money  has  been  received  to  his  use  by  the  defendant. 
The  mere  bearer  of  money  from  one  person  to  another,  cannot 
be  sued.  Coles  v.  Wright,  4  Taunt.  198.  So  an  agent  who  has 
paid  money  over,  pursuant  to  the  directions  of  the  party  de- 
positing it  with  him,  and  without  notice  of  the  plaintiff's 
title,  cannot  be  sued  ;  but  merely  passing  it  in  account  is  not 
a  payment,  Buller  v.  Harruon,  Cowp.  565,  Horse/all  v.  Handle}/, 
8  Taunt.  136,  and  until  there  has  been  a  change  of  circum- 
stances by  his  having  paid  over  the  money  to  his  principal, 
or  done  something  equivalent  to  it,  he  remains  liable.  C«i  v. 
Prentice,  3  M.  and  S.  344.  So  if  he  pays  it  over,  after  notice 
that  the  right  to  it  is  disputed.  Edwards  v.  Hoddxng,  5  Taunt. 
815.  Vide  ante,  p.  141.  A  receipt  signed  by  an  agent  for  his 
principals  for  "  S.  and  W.,"  "  W.  R."  is  not  evidence  to  sup- 
port an  action  for  money  had  and  received  against  the  agent 
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lAden  v.  Read,  3  Campb.  359.  Where  money  in  litigation  be- 
tween two  parties  has  by  consent  been  paid  over  to  a  stake- 
holder in  trust  for  the  party  entitled,  it  can  only  be  recovered 
from  the  stakeholder,  and  not  from  the  original  debtor.  Ker  v. 
Osborne,  9  East,  378. 

On  failure  rf  or  without  consideration,"]  Where  money  has 
been  paid  on  a  consideration  which  has  wholly  failed,  it  may 
be  recovered  in  this  action  by  the  party  who  has  paid  it. 
Thus  if  an  annuity  be  defective,  and  the  deeds  are  set  aside, 
the  consideration  money  may  be  recovered.  Shore  v.  Webb, 
1  T.  R.  739.  So  where  one  of  several  securities  securing  the 
annuity  fails.  Scurfield  v.  Gouland,  6  East,  241.  In  such  an 
action  the  deeds  should  be  produced  and  their  execution 
proved,  and  the  setting  them  aside  proved  by  the  production 
of  the  rule  of  court.  2  Stark.  Ev.  215  (n).  The  receipt  of  the 
money  must  also  be  proved.  The  defendant  in  these  cases 
may  deduct  the  payments  made  by  him  in  respect  of  the  an- 
nuity. Hicks  v.  Hicks,  3  East,  12.  See  Davis  v.  Bryan,  6  B.  and 
C.  651,  ante,  p.  228.  Where  a  scheme  for  establishing  a  ton- 
tine was  put  forth,  stating  that  the  money  subscribed  was 
to  be  laid  out  at  interest,  and  after  some  subscriptions  had 
been  paid  by  the  directors,  in  whom  the  management  of  the 
concern  was  vested,  but  before  any  part  of  the  money  was 
laid  out  at  interest,  tbe  directors  resolved  to  abandon  the 
project,  it  was  held  that  each  subscriber  might,  in  an  action  for 
money  had  and  received,  recover  the  whole  of  the  money  ad- 
vanced by  him,  without  any  deduction  for  expenses.  Nockells 
v.  Crosby,  3  B.  and  C.  8 14.  So  the  money  paid  for  the  pur- 
chase of  shares  may,  under  similar  circumstances,  be  re- 
covered. Kempson  v.  Saunders,  4  Bingh.  5.  Where  a  fixed  sum 
has  been  paid  to  the  parish  by  the  putative  father  of  a  bastard, 
and  tbe  child  dies,  the  residue  of  the  sum  unexpended  may  be 
recovered  in  this  action.     Watkiiis  v.  Hewlett,  1  B.  and  J3.  1. 

In  cases  of  forgery.']  Where  a  party  paying  money  upon  a 
forged  instrument  has  not  been  guilty  of  any  want  of  due 
caution,  which  in  consequence  of  the  character  which  he  fills 
be  is  bound  to  exercise,  and  has  not  by  his  conduct  affected 
the  rights  of  any  other  parties  to  the  instrument,  he  may  in 
general  recover  back  the  money  paid  by  him,  as  money  paid 
under  a  mistake.  A  person  who  discounts  a  forged  navy  bill, 
may  recover  back  the  money,  as  money  had  and  received  to  his 
use.  Jones  v.  Ryde,  5  Taunt,  488,  1  Marsh.  157,  S.  C.  So  in  the 
case  of  forged  bank-notes.  Per  Gibbs,  C.  J.  ibid.  So  where  a 
banker  by  mistake  paid  a  bill  for  the  honour  of  a  customer 
whose  name  was  forged,  but  discovering  the  mistake  gave 
notice  thereof  to  the  holder  in  time  to  enable  him  to  give  no- 
tice of  non-payment  to  the  indorsers,  it  was  held  that  the 
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money  was  recoverable  from  the  holder.  Wilkinsm  r,  Johnem, 
S  B.  and  C.  428.  And  so  where  the  plaintins  discounted  for 
the  defendants  a  bill  of  exchange,  which  the  latter  did  not 
indorse,  and  the  signatures  of  the  drawer- and  acceptor  (the 
latter  of  whom  kept  an  account  with  the  plaintiffs)  were  forged* 
it  was  ruled  that  the  defendants  were  liable  to  refund  the 
money.  Fuller  v.  Smith,  R.  and  M*  49. 

But  where  the  party  paying  the  money  has  the  means 
of  knowing,  or  is  bound  to  know,  that  the  handwriting 
is.  forged,  or  where  by  his  delay  in  discovering  his  mis- 
take he  has  deprived  the  holder  of  the  means  of  resort* 
ing  to  other  parties  on  the  bill,  he  will  not  be  allowed  to 
recover.  Thus  where  two  bills  were  drawn  upon  the  plain* 
tiff,  one  of  which  he  accepted,  and  both  of  which  he  paid* 
and  it  appeared  that  the  handwriting  of  the  drawer  was 
forged,  it  was  held  that  it  was  incumbent  upon  the  plaintiff 
to  be  satisfied  that  the  bill  drawn  upon  him  was  the  drawer's 
hand,  before  he  accepted  or  paid  it,  and  that  he  could  not  re- 
cover the  amount.  Price  v.  Neale,  3  Burr.  1364,  1  H\  BL 
390,  S.C.  see  3  B.  and  C.  434.  So  where  a  banker  paid  a 
bill  which  purported  to  be  accepted  payable  at  his  house  by 
one  of  his  customers,  and  the  forgery  of  the  acceptor's  name 
was  not  discovered  until  the  end  of  a  week,  it  was  held  that 
the  money  could  not  be  recovered  from  the  bolder.  Smith  v. 
Mercer,  6  Taunt.  76;  see  S  B.  and  C.  435.  Where  a  check 
drawn  by  a  customer  upon  his  banker  for  a  sum  of  money  de- 
scribed in  the  body  of  the  check  in  words  and.  figures,  was 
afterwards  altered  by  the  holder,  who  substituted  a  larger 
sum  for  that  mentioned  in  the  check,  but  in  such  a  manner 
that  no  person  in  the  ordinary  course  of  business  could  ob- 
serve it,  and  the  banker  paid  to  the  holder  this  larger  sum* 
it  was  held  that  the  banker  could  not  charge  his  customer  for 
any  thing  beyond  the  sum  for  which  the  check  was  originally 
drawn.  Hallv. Fuller,  5  B.  and  C. 750,  ZD.andR. 464*  S. C. 

Money  paid  under  a  mistake  of  facts  or  of  law."]  Money  paid 
under  a  mistake  of  facts,  and  which  the  party  receiving 
it  has  no  claim  in  conscience  to  retain,  is  recoverable  as 
money  paid  without  consideration.  See  the  cases  last  cited,  and 
Bite  v.  Dickason,  lT.fi.  285.  Milnes  v. Duncan,  6B.andC.  750. 
But  where  money  is  paid  with  a  knowledge  of  all  the  facts* 
but  under  a  mistake  of  the  law,  it  cannot  in  general  be  re- 
covered ;  Bilbie  v.  Lumley,  2  East,  469 j  Brisbane  v,  Dacres, 
5  Taunt.  143 ;  Cartunight  v.  Rowley,  2  Esp.  723 ;  though  it  has 
been  paid  under  a  protest.  Brown  v,  M'KinaUy,  1  Esp.  279* 
Where  an  article  is  sold,  which  turns  out  to  be  of  less  value 
than  the  price  given  for  it,  the  extra  price,  if  there  be  no 
fraud,  cannot  be  recovered  back;  Per  he  Blanc,  J.,  Coatr. 
Prentice,  3  M.  and  S.  349 ;  but  where  parties  agree  to  abide 
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by  the  weighing  of  any  article  at  any  particular  scale*,  and 
in  the  weighing,  an  error,  not  perceived  at  the  time,  takes 
place  from  an  accidental  misreckouing  of  some  weight,  and 
the  thing  is  reported  of  more  weight  than  it  really  is,  and 
the  price  is  paid  thereupon,  money  had  and  received  is  sus- 
tainable* Per  Lord  Ellenborough,  ibid.  A  tenant  who  has  paid 
rent  to  his  landlord,  and  has  afterwards  been  ejected  by  * 
third  person,  who  sues  him  for  the  mesne  profits,  and  recovers 
for  the  period  during  which  the  tenant  has  paid  his  rent,  may 
recover  the  rent  so  paid  from  his  landlord  in  an  action  for 
money  had  and  received,  the  landlord  not  having  set  up  any 
tide  at  the  trial  of  the  ejectment*  Newsome  v.  Crraham,  10  B. 
end  C.  234.    See  1  Fryman,  479  (note  d),  %d  ed. 

As  to  money  had  and  received  on  rescinding  a  contract,  see 
ante  p.  141,  and  p.  190. 

Money  obtained  by  fraud  or  duress,  #c]  Where  money  has 
been  obtained  by  fraud  or  duress,  this  action  lies  to  recover 
it;  and  money  fraudulently  obtained,  may  be  recovered  at 
law,  although  the  defendant  may  be  entitled  to  it  by  the  ec- 
clesiastical law.  Crockford  v.  Winter,  1  Campb.  124.  So  where 
the  defendant  married  the  plaintiff,  living  his  former  wife, 
and  received  the  rents  of  her  land,  they  were  held  recoverable 
in  this  form  of  action.  Hosier  v.  Wallis,  1  Salk.  28.  So  where 
the  defendant  fraudulently  colluded  with  J.  S.  who  was  in- 
solvent, to  obtain  wines  from  the  plaintiff,  the  proceeds  of 
which  eventually  came  to  the  defendant's  hands,  in  satisfac- 
tion of  a  debt  due  to  him  from  J.  S.,  the  plaintiff  was  held 
entitled  to  recover  in  this  action.  Abbotts  v.  Barry,  2  B.  and 
B,  369,  5  B.  Maori,  98,  &  C. 

So  where  a  man  has  been  compelled  by  duress  to  pay  money, 
it  may  be  recovered  in  this  action,  as  where  he  has  paid  an 
exorbitant  sum  to  redeem  his  goods  from  pawn.  Astley  v« 
Reyneids,  2  Sir,  915.  Where  goods  not  liable  to  seizure  are 
seized  by  a  revenue  officer,  who  extorts  money  to  release 
them ;  Irving  v.  Wilton*  4  T.  R.  485 ;  where  a  corporation, 
officer  extorts  a  fee  for  granting  a  license ;  Morgan  v.  Palmer, 
2  B.  and  C.  729  ;  where  a  sheriff  claims  and  receives  a  larger 
fee  than  he  is  entitled  to ;  Dew  v.  Parsons,  2  B.  and  A.  568  ; 
where  a  toll-keeper  exacts  an  illegal  toll ;  Parsons  v.  Blandy, 
Wightw.  22 ;  this  action  is  maintainable.  But  where  replevin 
would  be  the  proper  remedy,  this  action  does  not  lie,  as  where 
mosey  has  been  paid  to  release  goods  taken  as  a  distress ; 
Union  v.  Hooper,  Cowp.  414 ;  and  where  an  action  is  brought* 
and  the  defendant  pays  the  demand  "  without  prejudice," 
he  cannot  afterwards  recover  the  money  so  paid.  Brown  v. 
M*KinaUy,  1  Esp.. 279.  So  money  recovered,  by  legal  pro- 
cess, though  in  fact  not  due,  cannot  be  recovered,  by  the  de- 
fendant in  the  former  action*.  Marriott  r»  Hqmpton,  7  T.R* 
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269 ;  but  this  action  lies  to  recover  money  in  the  hands  of  an 
overseer,  levied  on  a  conviction  which  has  been  quashed. 
Feltham  v.  Terry,  cited  1  T.  R.  387. 

In  cotes  of  illegal  contracts.']     Where  money  has  been  paid, 
in  pursuance  of  an  illegal  contract,  it  is  in  certain  cases  re- 
coverable! as  money  had  and  received  to  the  use  of  the  party 
paying  it.     In  may  be  recovered  in  the  following  cases ;  see 
1  H.  Bl.  65  (n),  4th  ed.  I.  When  the  contract  remains  execu- 
tory though  the  plaintiff  and  defendant  be  in  pari  delicto.  Tap- 
pendall  v.  Randall,  2  B.  and  P.  467.  Aubert  v.  Walsh,  3  Taunt. 
277.  Busk  v.   Walsh,  4  Taunt.  290,  per  Buller,  J.   Lowry  v. 
Bourdieu,  Dougl.  468.     A  distinction,  however,  has  been  taken 
between  contracts  merely  illegal,  and  contracts  to  perform 
some  act  malum  in  se,  or  grossly  immoral,  in  which  case  it  is 
said,  the  courts  will  not  interfere  to  compel  the  repayment  of 
the  money,  even  though  the  contract  remains  executory ;  but 
the  distinction  between  mala  prohibUa  and  mala  in  se  has  been 
frequently  denied.  See  Farmer  v.  Russel,  1  B.and  P.  298.  Au- 
bert v.  Maze,  2  B.  and  P.  371.  Cannan  v.  Bryce,  3  B.  and  A. 
179.     II.  The  money  is  recoverable  from  a  stakeholder  into 
whose  hands  it  has  been  paid,  upon  an  illegal  consideration 
executed  by  the  happening  of  the  event  upon  which  the  wager 
is  made ;  provided  the  money  has  not  been  paid  over  by  the 
stakeholder  to  the  other  party,  or  provided  the  plaintiff  has 
demanded  it  before  it  was  paid  over  ;  or  provided  that  the 
stakeholder  has  paid  over  the  money  without  the  authority 
of  the  plaintiff.  Cotton  v.  Thurland,  5  T.  R.  405 ;  Bate  v.  Cart- 
wright,  7  Price,  540 ;  Smith  v.  Buckmore,  4  Taunt.  474  ;  and  see 
R.  and  AT.  214  (n).    Hastelow  v.  Jackson,  8  B.  and  C.  221. 
III.  The  money  is  recoverable,  though  the  contract  be  exe- 
cuted, provided  the  plaintiff  be  not  in  pari  delicto  with  the  de- 
fendant. Jacques  v.   Withy,  1  H.Bl.  65.  Williams  v.  Hedley, 
8  East,  378.     IV.  The  agent  of  a  party  to  an  illegal  contract, 
who  receives  money  under  it,  to  the  use  of  his  principal, 
cannot  set  up  the  illegality  of  the  transaction  in  an  action 
brought  against  him  by  his  principal.  Tenant  v.  Elliott,  1 B. 
and  P.  3 ;    Farmer  v.  Russell,  id.  296  ;    but  see  M'Gregor  v. 
Lowe,  JR.  and  M.  37.    The  money  is  not  recoverable  where 
the  contract  is  executed,  and  the  plaintiff  is  in  pari  delicto  with 
the  defendant.    Andree  v.  Fletcher,  3  T.  R.  266.  Howssn  v. 
Hancock,  8  T.  R.  575.  Vandyk  v.  Hewett,  1  East,  96.  Thistle- 
wood  v.  Cracroft,  1  M.  and  S.  500.  Stokes  v.  Twitchin,  8  Taunt. 
492. 

On  transfer  of  debt  by  arrangement  between  three  parties .  1  Where 
A.  was  indebted  to  B.  for  brokerage,  and  B.  was  indebted  to 
C.  for  money  lent,  and  B.  gave  an  order  to  A.  to  pay  C.  the 
sum  due  from  A.  to  B.  as  a  security,  on  which  C.  lent  B.  • 
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farther  sum,  and  the  order  was  accepted  by  A.,  it  was  held 
that  on  A.'s  refusal  to  comply  with  the  order,  C.  might  main- 
tain an  action  for  money  had  and  received  against  him.  Israel 
v.  Douglas ,  1  H.  Bl.  239  ;  and  see  Wilson  v.  Coupland,  5  B.  and 

A.  228.  It  seems,  however,  tbat  the  agreement  must  be 
such,  that  the  debt  due  from  B.  to  C.  is  thereby  extinguished ; 
Cuxon  v.  Chadley,  3  B.  and  C.  591 ;  Wharton  v.  Walker,  4  B. 
end  C.  165 ;  and  the  debt  transferred  must  also  be  a  demand 
for  money  bad  and  received.  Thus  where  A.  being  indebted 
toB.  gave  him  an  order  upon  C,  his  (A.'s)  tenant,  to  pay 
the  amount  out  of  the  next  rent  that  would  become  due,  and 

B.  sent  the  order  to  C,  but  had  not  any  direct  communica- 
tion with  him  upon  the  subject,  and  at  the  next  rent  day  C. 
produced  the  order  to  A.,  and  promised  to  pay  the  amount  to 
B.,  and  upon  receiving  the  difference  between  that  and  the 
whole  rent,  A.  gave  a  receipt  for  the  whole,  it  was  held  that 

B.  could  not  recover  the  amount  of  the  order  from  C,  either 
in  an  action  for  money  had  and  received,  or  upon  an  account 
stated.  WharUm  v.  Walker,  4  B.  and  C.  163.  Where  there 
is  a  defined  and  ascertained  debt  due  from  A.  to  B.,  and  a 
debt  to  the  same  or  a  larger  amount  due  from  C.  to  A.,  and  the 
three  agree  that  C.  shall  be  B.'s  debtor  instead  of  A.,  and 

C.  promises  to  pay  B.,  in  an  action  by  the  latter  against  C. 
it  is  incumbent  on  him  to  show,  that  at  the  time  when  C.  pro- 
mised to  pay  B.  there  was  an  ascertained  debt  due  from  A* 
to  B.  Fairlie  v.  Dowton,  8  B.  and  C.  395. 

In  ease  of  partnership.']  Where  two  persons  agree  to  divide 
the  profits  of  an  agency  between  themselves,  and  one  of  them 
receives  on  account  of  such  agency  a  certain  sum  of  money, 
the  other  cannot  maintain  this  action  for  a  moiety,  it  being  a 
partnership  transaction,  and  there  being  no  account  settled. 
Bfivell  v.  Hammond,  6  B.  and  C.  149.  Bay  ley  dub.  See  Coffer 
v.  Brian,  3  Bingh.  54,  10  B.  Moore,  341.  S.  C. 


ASSUMPSIT    FOR   INTEREST. 

The  principle  upon  which  interest  is  claimed  is,  that  it  is 
matter  of  contract  between  the  parties.  "It  is  now  estab- 
lished as  a  general  principle  that  interest  is  allowed  by  law 
only  upon  mercantile  securities ;  or  in  those  cases  where  there 
has  been  an  express  promise  to  pay  interest ;  or  where  such 
promise  is  to  be  implied  from  the  usage  of  trade  or  other 
circumstances."  Per  Abbott,  C.J.  Hugginsv.  Sargent,  2  B.and 
C349. 

Many  cases  are  to  be  found  at  variance  with  the  rule  as 
above  stated,  in  which  interest  has  been  allowed,  on  the  ground 
that  the  money  was  payable  at  a  day  certain,  a  ground  now 
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clearly  untenable.  See  Foster  v.  Weston,  6  Bingh.  714.  Thus 
it  has  been  held  that  interest  is  payable  on  a  sum  awarded  to 
be  paid  on  a  certain  day.  Pinhorn  v.  Tuckington,  3  Campb.  468 ; 
and  tee  Swinfitrd  v.  Burn,  Gow,  9.  So  in  Chalie  v.  Duke  of 
York,  6  Esp.  46,  which  was  an  action  for  goods  sold  and  de- 
livered, Lord  EUenborough  said,  that  the  mere  settling  the 
balance  did  not  entitle  the  party  to  interest  from  that  time, 
nor  was  he  so  entitled  unless  a  time  was  fixed  for  the  payment 
of  the  money,  from  which  time  only  interest  could  be  claimed* 
See  also  Btaney  v.  Henricks,  2  Wils.  205. 

A  larger  rule  than  that  aforementioned  was  laid  down  by 
Best,  C.  J.,  in  Arnott  v.  Redfern,  3  Bingh.  359.  "  However 
a  debt  is  contracted,  if  it  has  been  wrongfully  withheld  by  a 
defendant,  after  the  plaintiff  has  endeavoured  to  obtain  pay- 
ment of  it,  the  jury  may  give  interest  in  the  shape  of  damages 
for  the  unjust  detention  of  the  debt.'1  Upon  this  opinion, 
Lord  Tenterden  has  observed,  that  if  adopted  as  a  general 
rule,  it  might  frequently  be  made  a  question  at  Nisi  Prius, 
whether  proper  means  had  been  used  to  obtain  payment  of 
the  debt,  and  such  as  the  party  ought  to  have  used,  which 
would  be  productive  of  much  inconvenience.  Page  v.  New* 
man,  9  B.  and  C.  381. 

In  eases  of  mercantile  instruments. ~\  The  mercantile  instru- 
ments which  carry  interest  are,  Bills  of  Exchange  and  Pro- 
missory Notes.  Where  the  bill  or  note  specifies  that  interest 
shall  be  paid,  it  is  payable  from  the  date ;  without  such  words, 
from  the  time  when  the  bill  or  note  becomes  due.  Kennerlsy 
v.  Nash,  1  Stark,  452.  Orr  v.  Churchill,  1  H.  Bl.  227.  Doom 
v.  Dibdin,  Ry.  and  Moo.  381 .  Upon  a  bill  or  note  payable  on 
demand,  interest  is  given  from  the  time  of  the  demand  proved* 
Blaney  v.  Hendrkks,  2  W.  Bl.  761.  But  where  by  the  terms 
of  the  note,  the  maker  promised  to  pay  legal  interest  on 
demand,  Lord  EUenborough  held  that  this  must  mean  from 
the  date  of  the  note.  Hopper  v.  Richmond,  1  Stark.  508. 
Against  the  drawer  of  a  bill  interest  is  only  recoverable  from 
the  time  of  his  receiving  notice  of  dishonour.  Walker  v. 
Barnes,  5  Taunt.  240.  1 '  Marsh,  36,  S.  C.  See  Bayley  on  bills, 
280.  It  is  said  by  Bayley,  J.,  that  in  an  action  on  a  bill, « 
the  interest  is  in  the  nature  of  damages,  the  jury  may  dis- 
allow it  in  case  they  are  of  opinion  that  the  delay  of  payment 
has  been  occasioned  by  the  default  of  the  holder.  Cameron  r* 
Smith,  2  B.  and  A.  308. 

In  cases  of  implied  promise."]  A  promise  to  pay  interest  may 
be  implied  from  the  acts  of  the  parties.  Thus  where  a  ba- 
lance has  been  settled  upon  an  allowance  of  interest  in  s 
banker's  book,  that  is  an  admission  by  the  party  of  a  contract 
to  pay  interest  on  the  sums  advanced  to  him  by  the  banker. 
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Pit  Lord  EUenborougk,  Calton  v.  Bragg,  15  East,  228.  So 
where  the  plaintiffs  had  acted  as  agents  for  the  defendant, 
and  had  advanced  monies,  and  at  the  close  of  each  yearly 
account,  which  was  delivered  annually,  had  charged  interest, 
and  at  each  rest  had  added  the  interest  of  the  preceding  year 
to  the  principal,  Lord  Ellenborough  held  that  the  accounts, 
which  had  not  been  objected  to  for  a  number  of  years,  af- 
forded sufficient  evidence  of  a  promise  to  pay  interest  in  this 
manner.  Bruce  v.  Hunter,  3  Campb.  467.  But  where  com- 
pound interest  is  charged,  it  must  appear  that  the  party  knew 
that  the  practice  was  to  make  such  rests.  Moure  v.  Vovghton, 
1  Stark.  487 ;  and  see  Dawes  v.  Pinner,  2  Campb.  486  (n). 

Where  interest  is  not  allowed.]  It  has  been  held  that  interest 
cannot  be  recovered  on  money  received  to  the  use  of  another, 
Be  Havelland  v.  Bowerbank,  1  Campb.  50 ;  though  t&e  money 
was  obtained  by  fraud  ;  Crockfora  v.  Winter,  1  Campb.  1 29 ;  nor 
for  money  lent  to  be  repaid  either  upon  demand,  or  at  a  given 
time;  Calton  v.  Bragg,  15  East,  224;  Higgins  v.  Sargent,  2  B. 
o»d  C.  351 ;  nor  where  the  borrower  by  a  written  instrument 
promises  to  repay  it  at  a  certain  time ;  Page  v.  Newman,  9  B, 
and  C.  378 ;  nor  on  money  paid ;  Carr  v.  Edwards,  3  Stark.  134 ; 
nor  on  money  due  for  work  and  labour ;  Jrehwney  v.  Thomas, 
1  if.  BL  303  ;  nor  on  money  due  for  goods  sold  and  delivered 
to.  be  paid  for  on  a  certain  day ;  Gordon  v.  Swan,  12  East,  419  ; 
t  Campb.  429  (n),  S.  C;  nor  upon  a  policy  of  insurance; 
Kingston  v.  M'lntoth,  1  Campb.  518 ;  nor  upon  a  policy  of  in-, 
sorance  on  a  life,  where  the  money  is  payable  six  months  after 
the  proof  of  the  death  ;  Higgins  v.  Sargent,  2  B.  and  C.  348 ; 
nor  on  a  single  bond ;  Hogan  v.  Page,  1  B.  and  P.  337 ;  nor 
on  rent;  Per  Tindal,  C.J.,  Foster  v.  Weston,  6  Bingh.  714; 
nor  on  an  instrument  "  to  pay  15002.  to  be  delivered  in 
goods  by  three  payments  of  500/.  each,  at  three,  five  and 
seven  months."  Foster  v.  Weston,  6  Bingh.  709. 


ASSUMPSIT  ON  ACCOUNT  STATED. 

To  recover  upon  the  count,  on  an  account  stated,  the  plain- 
tiff must  prove  an  absolute  acknowledgment  by  the  defendant 
flf  the  plaintiff's  claim ;  a  qualified  acknowledgment  is  not 
sufficient,  as,  "  I  would  have  paid  you  if  you  had  not  re- 
moved the  grates."  Evans  v.  Verity,  R.  and  M.  239.  Where 
a  party  examined  before  commissioners  of  bankrupt,  admitted 
that  he  had  received  a  sum  of  money  on  account  of  the  bank- 
rapt,  after  an  act  of  bankruptcy,  but  not  that  it  was  a  sub- 
sisting debt,  it  was  held  that  this  would  not  support  a  count 
on  an  account  stated  with  the  assignees.  Tucker  v.  Barrow, 
7  B.  and  G.  623b  And  unless  the  defendant  has  admitted  the 
amount  of  the  debt,  it  must  be  proved  aliunde,  or  the  plaintiff 
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will  only  be  entitled  to  a  verdict  for  nominal  damages ;  Dixon 
v.  Deveridge,  2  C.  and  P.  109  ;  but  in  an  action  by  the  plain- 
tiff as  executrix,  when  the  defendant  on  being  applied  to  by 
her  for  the  payment  of  interest,  stated  that  he  would  bring 
her  some  on  the  following  Sunday,  it  was  held  that  though 
this  was  an  admission  that  something  was  due,  still  as  it  did 
not  appear  what  the  nature  of  the  debt  was,  nor  whether  it 
was  due  to  the  plaintiff  as  executrix,  or  in  her  own  right,  nor 
that  it  was  one  for  which  assumpsit  would  lie,  the  plaintiff 
was  not  entitled  to  recover  even  nominal  damages.  Green  v, 
Davies,  4  B.  and  C.  235,  Bernasconi  v.  Anderion,  1  M.  and  M. 
183,  Teal  v.  Auty,  2  B.  and  B.  101,  4  B.  Moore,  452,  S.C.  It 
is  sufficient  to  prove  the  account  stated  without  giving  evi- 
deuce  of  the  several  items  constituting  the  account,  Bartlett 
v.  Emery ,  1  T.  R.  42  (n),  and  proof  of  one  item  is  sufficient  to 
maintain  the  count.  Highmore  v.  Primrose,  5  M.  and  S.  65. 
Where  a  partnership  has  been  dissolved,  and  a  balance  struck 
between  the  partners,  and  there  has  been  a  promise  to  pay 
such  balance,  it  may  be  recovered  under  this  count ;  Foster  v. 
Allanson,  2  T,  R.  479 ;  but  such  action  wiU  only  lie  on  a  final 
balance  of  the  partnership  accounts,  and  not  during  the  con- 
tinuance of  the  partnership ;  Fromont  v.  ('ouplund,  2  Bingh. 
170 ;  nor  as  it  seems  without  an  express  promise  to  pay  the 
balance.  Ibid,  but  see  Rackstraw  v.  Imber,  Holt,  368,  Clark  v. 
Glennie,  3  Stark  10,  Henley  v.  Soper,  2  M.  and  R.  166,  8  B. 
and  C.  20  S.C. 

The  plaintiff  may  recover  on  an  account  stated  by  the  de- 
fendant with  bis  (the  plaintiff's)  wife,  but  not  on  an  account 
stated  by  the  wife  of  the  defendant,  B.N.  P.  129,  unless  she 
be  proved  to  be  the  defendant's  agent  in  the  transaction,  ante, 
p.  31.  Where  there  were  accounts  between  A.  and  B.,  and  C. 
became  a  partner  with  B.,  and  dealings  continued  between  B. 
and  C.  as  partners,  and  A.,  who  afterwards  settled  an  account 
with  B.  and  C,  wherein  was  included  the  money  due  from  A. 
to  B.  alone,  Lord  Kenyon  held  that  the  whole  might  be  given 
in  evidence  on  a  count  on  an  account  stated,  in  an  action  by 
B.  and  C.  Moore  v.  Hill,  Peake  Ev.  273,  4th  ed. ;  and  set 
Gough  v.  Davies,  4  Price,  214,  David  v.  El  lice,  5  B.  and  C. 
196.  An  account  stated  was  formerly  considered  conclusive, 
but  a  greater  latitude  now  prevails,  in  order  to  remedy  the 
errors  which  may  have  crept  into  the  account  in  surcharging 
the  items.  Per  Lord  Mansfield,  Trueman  v.  Hurst,  1  T.R.  4S. 
If  the  defendant  accounts  with  the  plaintiff  in  a  particular 
character,  he  will  be  taken  to  have  admitted  that  character. 
Peacock  v.  Harris,  10  East,  104.     See  ante,  p.  27. 

A  promissory  note  not  properly  stamped  cannot  be  given 
in  evidence  as  an  admission  by  the  maker,  upon  a  count  on  an 
account  stated.  Green  v.  Davies,  4  B.  and  C.  235.  Nor  a  note 
payable  on  a  contingency.  Morgan  v.  Jones,  1  Crom.  and 
Jervis,  162. 
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Where  accounts  are  submitted  to  an  arbitrator,  not  by  bond, 
bis  award  may  be  given  in  evidence  under  the  count,  on  an 
account  stated.  Keen  v.  Bat  shore,  1  Esp.  194.  And  where  an 
incoming  tenant  agrees  to  take  fixtures  at  a  valuation  to  be 
made  by  two  brokers,  and  such  valuation  is  made  and  the 
tenant  enters,  the  value  of  the  fixtures  may  be  recovered 
under  a  count  on  an  account  stated.  Salmon  v.  Watson,  4  B, 
Moore,  TS. 


DEFENCE  IN  ASSUMPSIT. 
Pleas  in  Abatement. 

Upon  issue  taken  on  a  plea  in  abatement,  the  plaintiff  must 
be  prepared  to  prove  the  amount  of  his  damages,  otherwise, 
though  the  issue  be  found  for  him,  he  will  only  be  entitled  to 
nominal  damages.  Welcker  v.  Le  Pelletier,  1  Campb.  481.  It 
has  been  already  stated  which  party  has  a  right  to  begin,  where 
issue  is  joined  upon  a  plea  in  abatement.  Ante,  p.  133. 

Plea  of  non-joinder  of  co-contractor. ~\  Where  the  contract 
has  been  made  with  others  as  well  as  the  defendant,  evidence 
of  that  fact  will  support  a  plea  in  abatement  for  the  non- 
joinder. 

Where  one  of  several  joint  contractors  has  become  bank- 
rapt,  he  must  still  be  joined  as  defendant,  or  the  other  con- 
tractor may  plead  the  non-joinder  in  abatement.  Bovill  v. 
Wood,  2  M.  and  S.  23.  Hawkins  v.  Ramsbottom,  6  Taunt.  179. 
If  the  defendant  should  plead  his  bankruptcy,  the  plaintiff 
may  enter  a  nolle  prosequi  as  to  him. 

Where  one  of  several  joint  contractors  is  an  infant,  he 
ought  not  to  be  joined,  and  if  the  defendant  pleads  his  non- 
joinder in  abatement  the  plaintiff  may  reply  the  infancy  of 
the  co-contractor.  Burgess  v.  Merrill,  4  Taunt.  468.  But 
where  instead  of  replying  the  infancy,  the  plaintiff  replied 
that  the  contract  was  made  by  the  defendant  solely,  the  court 
of  Common  Pleas  held  that  the  plea  was  supported  by  evi- 
dence that  the  promise  was  made  by  the  defendant  and  the 
infant  jointly,  on  the  ground  that  the  contract  was  not  void 
as  to  the  infant,  but  voidable  only.  Gibbs  v.  Merrill,  3  Taunt. 
307.  But  it  has  been  said,  that  a  contract  by  an  infant  for 
goods  for  the  purposes  of  trade  is  void  and  not  merely 
voidable.  Pet  Bay  ley,  J.,  Thornton  v.  IUingworth,  2  B.  and  C. 
8X6,  post,  p.  246. 

Where  the  parties  sought  to  be  joined  are  not  general  part- 
ners but  joint  contractors  in  the  transaction  in  question  only, 
evidence  must  be  given  to  show  that  the  plaintiff  knew  that  he 
was  dealing  with  all  of  them. 

So  where  the  parties  are  not  merely  joint  contractors,  but 
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general  partners,  though  one  partner  has  authority  to  bind  the 
others  in  matters  relating  to  the  partnership,  yet  if  the  eon- 
tract  is  made  by  the  defendant  alone,  and  the  plaintiff  is  net 
aware  that  he  is  dealing  with  the  partnership,  the  non-joinder 
cannot  be  pleaded  in  abatement.  Mullett  v.  Hook,  1  M.  and 
Jtf.  88.  Doo  v.  Ckippendm,  Abbott  on  Shipping,  96,  5th  ed.  BoW- 
neyv.  Ritchie,  1  Stark.  338.  ud  vide  Dubois  v.  Ludert,  5  Taunt. 
609.  In  order,  therefore,  to  support  the  plea  in  abatement 
in  such  case,  it  must  be  shown  that  the  plaintiff  knew  that 
he  was  dealing  with  the  partnership  ;  proof  that  the  trans- 
action took  place  at  the  office  of  the  partoership,  that  the  de- 
fendant and  his  partners  publicly  held  themselves  forth  as 
partners  in  such  transactions,  or  that  the  plaintiff  had  pre- 
vious dealings  with  the  partnership,  will  be  evidence  in 
support  of  the  plea.  On  the  other  hand,  any  acts  on  the 
part  of  the  defendant  from  which  it  can  be  inferred  that  be 
treated  the  transactions  as  several  and  not  joint,  will  be  evi- 
dence for  the  plaintiff.  Where,  in  answer  to  a  plea  of  non- 
joinder, the  plaintiff  gave  in  evidence  several  letters  to  him 
from  the  defendant,  in  which  he  promised  to  pay  the  money 
in  question,  without  making  any  mention  of  his  partners, 
Lord  Ellenborough  held  the  letters  conclusive  evidence  that 
the  debt  was  due  from  the  defendant  individually,  Murray 
v.  Somerville,  3  Cumpb.  99  (n). 

There  are  many  cases  in  which  a  party  entering  into  a  con- 
tract in  his  own  name  on  behalf  of  others  may  be  sued,  or 
those  for  whom  he  contracts  may  be  sued.  Per  Bay  ley,  J., 
Hall  v.  Smith,  1  B.  and  C.  407.  Thus  where  a  promissory 
note  began  "  1  promise  to  pay,"  and  was  signed  "For  W.S., 
W .  P.  S„  &c."  « '  William  Smith,"  and  William  Smith  pleaded 
in  abatement  the  non-joinder,  on  which  issue  was  taken,  it  was 
held  that  the  issue  was  rightly  found  for  the  plaintiff.  Ibid. 
See  March  v.  Ward,  Peake,  130.  Clark  v.  Blaekstock,  HoU,  474. 

With  regard  to  the  competency  of  witnesses  it  has  been 
held,  that  where  the  plea  states  that  the  promises  were  made 
jointly  with  A.B.,  the  plaintiff  might  call  A.B.,  since  if  the 
plaintiff  recovered  he  would  be  liable  to  contribution,  and  the 
record  in  the  action  pending  would  not  be  evidence  for  him  in 
an  action  by  the  defendant  for  contribution.  Costham  v.  Gold* 
iiey,  2  Stark.  414.  But  he  is  not  a  competent  witness  for  the 
defendant,  since  his  evidence  would  go  to  discharge  himself 
from  contribution  and  from  his  share  of  the  costs.  Hare  v. 
iMunn,  1  M.  and  M.  241  (n).  Evans  v.  Yeatherd,  %  Bingh.  133; 
andante,  p.  89.  But  the  declarations  of  the  party  named  in 
the  plea,  made  before  action  brought,  are  admissible  for  the 
defendant.  Clay  v.  Latiglow,  1  AT.  and  M.  46. 

Plea  of  misnomer.']    The  usual  form  of  the  plea  of  misnomer 
is,  that  the  party  is  named  and  called  by  the  name  of— (the 
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correct  name)  without  this  that  he  was  or  ever  has  been 
ttfled  by  the  name  of— (the  wrong  name).  2  Cfeitty'i  P/.  450, 
Sied.  The  usual  replication  to  this  plea  is,  that  the  party  was 
and  still  is  known  as  well  by  the  name  of— -(the  name  by 
which  he  is  sued)  as  by  the  name  of — &c.  Id.  p.  616.  Upon 
this  issue  the  plaintiff  need  not  prove  the  baptismal  name, 
hot  it  will  be  sufficient  to  show  that  the  party  is  generally 
known  by  the  name  by  which  he  sues  or  is  sued.  But  if  the 
plea  is,  that  the  party  was  baptized  by  a  certain  name,  and 
the  replication  that  lie  was  not  bo  baptized,  evidence  of  his 
lepoted  name  is  not  sufficient,  and  Iris  baptism  must  be  proved. 
WtUhtrr.  Le  Pelletier,  1  Campb.  479.  If  the  plaintiff  replies 
that  the  defendant  is  estopped  by  having  put  in  bail  in  the 
wrong  name,  tee  Chitty's  PL  616,  3d  ed.,  he  must  prove  the 
estoppel  by  an  examined  copy  of  the  recognizance  of  bail 
enrolled.  Meredith  v.  Hodges,  2  Bos.  and  Pul.N.  R.  453. 

PUas  in  bar. 

In  assumpsit  all  the  most  usual  matters  of  defence  may  be 
given  in  evidence  under  the  general  issue  (see  the  several  heads 
fast),  but  a  tender,  the  statute  of  limitations,  bankruptcy,  a 
discharge  under  the  insolvent  act,  and  a  set-off  (except  in  ac- 
tions by  assignees  of  bankrupt,  or  where  a  notice  of  set-off  is 
given),  must  be  specially  pleaded.  Vide  past.  So  matter  of 
defence  arising  after  action  brought,  cannot  be  given  in  evi- 
dence under  the  general  issue,  but  must  be  specially  pleaded. 
Le  Brett  v.  Papillon,  4  East,  502.  Lee  v.  Levy,  4  -B.  and  C.390. 

Accord  and  Satisfaction. 

Accord  and  satisfaction  may  be  given  in  evidence  under  the 
general  issue,  Paramour  v.  Johnson,  12  Mod,  377  ;  and  accord 
and  satisfaction  by  one  defendant  is  a  bar  for  all.  Com,  Dig. 
Accord  (A.  1).  The  defendant  must  prove  the  accord  exe- 
cuted ;  therefore,  where  there  is  an  agreement  to  pay  money 
in  satisfaction,  it  is  not  good  to  show  that  he  has  always  been 
*eady  to  pay  it,  or  a  tender  and  refusal.  Id.  (B.  4.)  Peytoe's 
tost,  9  Rep.  79,  b;  but  see  Bradley  v.  Gregory,  2  Campb.  385, 
post.  So,  though  an  accord  to  do  a  thing  at  a  future  day  is 
good,  yet  it  must  be  proved  to  be  executed  before  action 
brought.   1  Hoi.  Ab.  129, 1. 17. 

It  must  appear  to  be  a  reasonable  satisfaction,  and  there- 
fore acceptance  of  a  less  Sum  cannot  be  a  Satisfaction  in  law 
of  a  greater  sum  then  due,  Fitch  v.  Sutton,  5  East,  230  ;  but 
where  a  debtor  entered  into  an  agreement  with  his  creditors 
(though  not  unde'r  seal)  whereby  they  agreed  to  receive  a  cer- 
tain sum  per  cent,  in  satisfaction  of  their  demands,  and  re- 
leased the  remainder,  in  consideration  that  half  the  composi- 
tion should  be  secured  by  the  acceptances  of  a  certain  person 
(also  a  creditor),  which  security  was  given,  and  paid  when 
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due,  it  was  held  tbat  this  was  a  sufficient  accord  and  satisfac- 
tion executed,  and  that  a  creditor  who  had  received  it  could 
not  afterwards  sue  the  debtor,  for  to  do  so  would  be  a  fraud 
upon  the  surety.  Steinman  v.  Magnus,  11  East,  390.  See  Lewis 
v.Jones.  4  B.and  C.513.  So  where  all  the  creditors  of  a  man 
sign  an  agreement  to  give  him  time  for  the  payment  of  their 
respective  debts  by  instalments,  and  to  take  promissory  notes 
for  the  amount,  such  agreement  is  binding  upon  each,  the 
signing  by  the  others  being  a  sufficient  consideration,  and 
they  cannot  sue  for  the  original  debt.  Boothbey  v.  Sowden, 
3  Campb.  175 ;  see  also  Wood  v.  Roberts,  2  Stark.  417.  But  to 
operate  as  a  satisfaction,  the  composition  must  be  paid ;  and 
therefore,  where  the  plaintiff  had  agreed  with  the  defendant 
and  the  rest  of  the  defendant's  creditors  to  take  a  composition 
secured  by  the  defendant's  notes,  and,  on  defendant  assign- 
ing certain  debts  to  the  creditors,  to  execute  a  general  release, 
and  all  the  other  creditors  accepted  the  composition  and  exe- 
cuted tbe  release,  it  was  held  that  the  plaintiff,  although  he 
might  have  received  his  notes  had  he  applied  for  them,  not 
having  received  them,  might  sue  on  his  original  demand,  no 
tender  of  the  notes  having  been  made.  Crawley  v.  Hillary, 
2  M.  and  S.  120 ;  and  see  Walker  v.  Seaborne,  1  Taunt.  526.  But 
had  the  notes  been  tendered,  it  would,  as  it  seems,  have  been 
sufficient.  Thus,  where  the  defendant's  creditors  agreed  to 
take  a  composition  on  their  respective  debts,  to  be  secured 
partly  by  the  acceptances  of  a  third  person,  and  partly  by  the 
defendant's  own  notes,  and  to  execute  a  composition  deed 
containing  a  clause  of  release,  it  was  held  by  Lord  Ellenbo- 
rougli  that  a  creditor  who  had  come  in  under  the  agreement, 
and  to  whom  the  acceptances  and  notes  were  regularly  ten- 
dered, but  who  had  refused  to  execute  the  composition  deed 
after  it  had  been  executed  by  all  the  other  creditors,  could 
not  sue  for  his  original  debt.  Bradley  v.  Gregory,  2  Campb. 
383  ;  but  see  Peytoe's  case,  9  Rep.  79  b,  supra.  See  also  Butler 
v.  Rhodes,  1  Esp.  236.  In  the  following  case  the  literal 
performance  of  tbe  stipulations  in  the  composition  deed  was 
dispensed  with.  A.  being  insolvent,  by  agreement  stipulated 
to  assign  his  property  immediately,  the  creditors  consenting 
that  the  business  should  be  carried  on  for  their  benefit  until 
the  next  Michaelmas,  and  that  then  the  property  should  be 
divided  amongst  them ;  and  the  insolvent  accordingly  as- 
signed his  effects.  At  the  next  Michaelmas  several  of  the 
creditors  who  had  signed  the  instrument  agreed  that  the  busi- 
ness should  be  carried  on  by  the  trustees  for  a  further  time. 
It  was  held  that  a  creditor  who  had  signed  the  first  agree- 
ment, but  who  had  not  in  any  way  concurred  in  the  second, 
could  not  maintain  an  action  against  the  insolvent  for  a  debt 
existing  at  the  time  of  the  first  agreement.  Cork  v.  Saunden, 
IB.  and  A.  46. 
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Coeertura, 

The  coverture  of  the  defendant  at  the  time  of  the  contract 
entered  into  is  usually  a  good  defence  under  the  general 
brae,  hut  in  some  cases  a  married  Woman  has  been  allowed 
to  be  sued  as  a  feme  sole.    If  the  wiie -Of  a -foreigner  resident 
abroad  tare  and  trade  here  as  a  feme  sole,  she  may  he  sued  aft 
rack  De  Gaillon  v.  L'Aigie,  1  B.  and  P.  357.    And  where  a 
French  emigrant  left  his  wife  in  thiB  'country,  and  resided 
himself  abroad,  «Lo*d  Kenyon  held  that  tins  was  tantamount 
to  an  abjuration  of  the  *realm  in  a  native,  and  that  the  wife 
might  be  sued  as  a  feme  sole.     Watford  v.  t>uches&  de  Pierme, 
2  Ksp.  554.  Francks  v.  Sam*,  Id.  587.    But  in  a  similar  case 
lord  EHenboroagh  held  that  the  wile  was  not  so  liable,  and 
the  Court  of  King's  Bench  concurred  in  that  opinion.  Kay  v. 
Dockets  de  Pierme,  3  Campb.  123.    A  feme  covert  living  sport 
from  her  husband,  and  having  a  separate  and  sufficient  main- 
tenance, cannot  be  sued  as  a  feme  solo.     Marthalt  v.  Ration, 
8  T.  R.  545.     Nor  can  the  wife  of  an  Englishman  who  is  resi- 
dent abroad  be  so  sued.  Marsh  v.  Hutchinson,  2  B.  and  P.  226'; 
and  see  Bogget  v.  Ftier,  11  East,  301.    Even  a  divorce  a  mensd 
tt  tharo  for  adultery  does  not  so  far  destroy  the  relation  of 
hosband  and  wife  as  to  render  the  latter  liable  as  a  feme  sole. 
Lewis  v.  Lee,  3  B.  and  C.  291.     But  after  a  divorce  ab  initio 
toe  wife  becomes  a  single  woman  by  operation  of  law,  and  it 
is  the  same  as  if  she  had  always  remained  single.    Anstey  v« 
Maimers,  Goto,  11.  And  so  where  the  husband  has  abjured  the 
reahn,    Lean  v.  Schutoi,  2  W.  BL  1199,  4  B.  and  C.  297,  or 
been  transported  for  a  limited -period,  the  wife  is  to  be  consi- 
dered as  a  feme  sole.  Canal  v.  Blacow,  4  Esp,  27.    See  t  B.  and 
P.  233. 

Where  coverture  is  the  defence,  the  defendant  may  prove 
her  marriage  by  a  copy  of  the  register,  with  proof  of  identity, 
ante,  p.  62 ;  or  by  the  usual  presumptive  evidence  of  mar- 
riage, reputation  and  cohabitation.  Leader  V.  Barry,  1  Esp. 353. 
Kay  v.  Duchess  of  Pienne,  3  Campb.  123.  Birt  v.  Barlow,  Dougl. 
166.  And  she  must  show  that  her  husband  was  living  at  the 
time  of  the  debt  contracted.  If  she  shows  him  to  have  been 
alive  within  seven  years  it  will  be  sufficient.  Hopewell  v.  De 
Pinna,  2  Campb.  113,  ante,  p.  18.  Acknowledgments  by  the 
defendant,  and  the  person  whom  she  alleges  to  be  her  hus- 
band, of  their  marriage,  without  actual  proof  of  the  mar- 
riage, or  of  reputation  of  marriage,  are  insufficient  to  prove 
the  coverture.  Wilson  v.  Mitchell,  3  Campb.  394. 

Fraud.']  The  proof  of  fraud  in  the  party  seeking  to  en- 
force a  contract  is  a  good  defence.  Thus,  where  the  defen- 
dant erroneously  supposed  that  a  picture  had  been  in  the  pos- 
session of  Sir  F.  Agar-,  and  purchased  it  from  the  agent  of 
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the  plaintiff,  who  was  aware  of  the  error,  bat  did  not  unde- 
ceive the  defendant,  Lord  Ellenborough  held  that  the  plaintiff 
could  not  recover  the  sum  for  which  the  picture  was  sold. 
Hill  v.  Gray,  1  Stark,  434.  So  where  goods  are  falsely  de- 
scribed as  "  the  property  of  a  gentleman  deceased."  Per  Lord 
Mansfield,  BexweU  v.  Christie,  Cowp.  .395.  So  where,  at  a  sale 
by  auction,  the  owner  of  the  goods  employs  a  person  to  bid  far 
him,  and  the  buyer  has  no  notice  of  such  appointment,  it  is  a 
fraud,  and  the  seller  cannot  recover  the  price.  Crawler  v. 
Austin,  3  Bingh.  368,  2  C.  and  P.  210,  S.  C.  Wheeler  v.  CoU 
2m,  lJf.  and  M.  126.    Vide  ante,  p.  138. 

Illegality."]  Where  a  contract  is  illegal  or  immoral,  it  can* 
not  be  enforced,  and  proof  of  its  illegal  or  immoral  nature 
will  be  a  defence  to  the  action.  Thus,  if  goods  are  sold  to  be 
applied  to  an  illegal  purpose,  with  the  knowledge  of  the 
vendor,  an  action  cannot  be  maintained,  as  in  the  case  of 
brewers'  drugs.  Langton  v.  Hughes,  1  AT.  and  S.  593.  So  in 
the  case  of  bricks  under  the  statutable  size.  Law  v.  Hodgson, 
11  East,  300. 

So  in  an  action  for  work  and  labour,  the  illegality  of  the 
-transaction  will  be  a  defence.  A  party  will  not  be  permitted 
to  sue  either  for  work  and  labour  done,  or  materials  provided, 
where  the  whole  combined  forms  one  entire  subject-matter, 
made  in  violation  of  the  provisions  of  an  act  of  parliament 
BensUy  v.  Bignold,  5  B.  and  A.  335.  So  the  printer  of  an 
immoral  and  libellous  book  cannot  maintain  an  action  for  bis 
bill  against  the  publisher  who  employed  him.  Poplettr. 
Stockdale,  R.and  M.  33?  ;  and  see  Coates  v.  Hutton,  3  Stark.  61. 

But  where  the  party  seeking  to  enforce  the  contract  bas 
been  guilty  of  contravening  a  law  made,  not  for  the  protec- 
tion of  the  public,  but  of  the  revenue  only,  this  is  not  sucb  an 
illegality  as  will  prevent  him  from  recovering  at  law.  Brown 
v.  Duncan,  10  B.  and  C.  93 ;  and  see  Hodgson  v.  Temple,  5  Taunt, 
181,  Johnson  v.  Hudson,  11  East,  180. 

Illegality. — Sale  of  spi  rituous  liquors. — Drunkenness.]  By  stat. 
24  Geo.  II.  c.  40,  s.  12,  "  No  person  or  persons  whatsoever 
shall  be  entitled  unto,  or  maintain  any  action,  cause,  or  suit 
for,  or  recover,  either  in  law  or  equity,  any  sum  or  sums  of 
money,  debt  or  demands  whatsoever,  tor  or  on  account  of  any 
spirituous  liquors,  unless  such  debt  shall  have  really  been 
and  bond  fide  contracted  at  one  time  to  the  amount  of  twenty 
shillings  or  upwards  ;  nor  shall  any  particular  article  or. item 
in  any  account  or  demand  for  distilled  spirituous  liquors  be 
allowed  or  maintained,  where  the  liquors  delivered  at  one 
time,  and  montioned  in  such  article  or  item,  shall  not  amount 
to  the  full  value  of  twenty  shillings  at  the  least,  and  that 
without  fraud  or  covin,  and  .where  no  part  of  the  liquors  so 
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sold  or  delivered  shall  have  been  returned,  or  agreed  to  be 
returned,  directly  or  indirectly."  This  statute  does  not  ex- 
tend to  the  case  of  a  person  who  purchases  liquors  in  small 
quantities  to  retail  them  again,  as  the  keeper  of  an  eating- 
house.  Jackson  v.Attrill,  Peake,  180  a.  Gilpin  v.Rundle,  1  Selwm 
If.  P.  61,  4th  ed.  But  it  applies  to  the  case  of  a  tavern- 
keeper's  bill  which  the  defendant  has  contracted,  and  in  which 
there  are  items  for  spirits  supplied  to  the  defendant's  guests. 
Burnyeat  v.  Hutchinson,  5  B.  and  A,  241.  And  a  bill  of  ex- 
change, part  of  the  consideration  of  which  is  for  spirituous) 
liquors  sold  in  less  quantities  than  twenty  shillings,  is  wholly 
void.  Scott  v.  Gillmore,  3  Taunt.  226.  GaitJcill  v.  Greathead,  1  D0 
and  R.  359.  But  where  a  bill  had  been  accepted  by  an  officer 
in  payment  of  small  quantities  of  spirits  under  twenty  shil- 
lings, supplied  for  recruits  and  others  under  the  defendant's 
command,  Lord  Ellenborough  was  of  opinion  that  the  bilj 
was  not  invalid.     Spencer  v.  Smith,  3  Campb.  9. 

Drunkenness  being  a  punishable  offence,  a  publican  cannot 
recover  for  beer  furnished  to  third  persons  by  order  of  the 
defendant,  if  the  defendant  has  previously  become  intoxicated 
by  drinking  in  his  house,     Brandon  v.  Old,  3  C.and  P.  44& 

Illegality — Sunday.']  By  29  Car.  II.  c.7,  s.  1,  no  tradesman, 
artificer,  workman,  labourer,  or  other  person  whatsoever, 
shall  do  or  exercise  any  worldly  labour,  business,  or  work,  of 
their  ordinary  callings,  upon  the  Lord's-day,  or  any  part  there- 
of (works  of  necessity  ana  charity  alone  excepted).  Upon  this} 
statute  it  has  been  held  that  a  horse-dealer  cannot  maintain 
an  action  upon  a  contract  for  the  sale  and  warranty  of  a  horse, 
made  by  him  upon  a  Sunday.  Finnell  v,  Ridler,  5  B,  and  C. . 
408.  But  where  A.  not  knowing  that  B.  was  a  horse-dealer, ' 
made  a  verbal  bargain  with  him  on  a  Sunday  for  the  purchase, 
of  a  horse,  and  the  price  which  was  above  10/.  was  then  spe- 
cified, and  the  horse  warranted,  but  it  was  not  delivered  til| 
the  following  Tuesday,  when  the  money  was  paid,  it  was  held 
that  there  was  no  complete  contract  till  the  delivery  of  the 
horse,  and  consequently  that  the  contract  was  not  void  under 
the  statute.  Blossome  v.  Williams,  3  0.  and  C.  232.  Though' 
the  contract  was  made  by  an  agent,  and  the  objection  is  taken 
by  the  party  at  whose  request  it  was  entered  into  on  the 
Sunday,  it  cannot  be  enforced.  Smith  v.  Sparrow,  4  Bingh.  84, 
But  where  goods  were  bought  on  a  Sunday,  and  the  purchaser 
afterwards,  while  the  goods  were  in  bis  possession,  made  a 
promise  to  pay  for  them,  it  was  held  that  the  seller  was  enti- 
tled to  recover  on  a  quantum  meruit,  Williams  v.  Paul,  6  Bingh. 
653.  The  statute  does  not  make  every  work  or  business  done 
on  the  Lord's-day  illegal,  the  object  of  the  statute  being  to 
prevent  j>ersons  carrying  on  their  trade  and  ordinary  occupa- 
tions and  callings  on  the  Lord's-day.    Therefore,  the  hiring 
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of  &  servant  by  a  former  on  a  Sunday  is  good.  R.  v.  Whitnatk, 
7  B.  and  C.  596.  See  also  Begbie  v.  Levi,  1  Crom.  andJerv.  180. 

Xmmftra&ty.]  One  who  is  party  to  an  immoral  contract 
cannot  enforce  it.  Thus  the  price  of  obscene  or  libellous 
prints  cannot  be  recovered.  Fores  v.  Johnes,  4  Etp.  97.  So  ai 
action  for  use  and  occupation  will  not  lie  if  the  plaintiff 
knew  that  the  premises  were  to  be  occupied  for  the  purpose 
of  prostitution.  Jennings  v.  Thrognwrton,  R,  and  M.  251,  ante* 
v.  147.  And  where  an  action  was  brought  against  the  defendant 
for  board  and  lodging,  and  it  appeared  that  she  was  a  pros* 
titute,  and  had  boarded  and  lodged  with  the  plaintiff  who 
kept  a  house  of  ill-fame,  and  who,  besides  what  she  received 
for  the  board  and  lodging  of  the  defendant,  partook  of  the  pro- 
fits of  her  prostitution,  Lord  Kenyon  was  of  opinion,  mat 
jmoh  a  demand  could  not  be  heard  in  a  court  of  justice. 
Howard  v.  Hodge*,  Seho,  N.P.  67,  4th  ea\  But  a  person  may 
recover  the  amount  of  goods  sold  to  a  prostitute,  unless  he 
expects  to  be  paid  out  of  the  profits  of  her  prostitution,  and 
sells  her  the  clothes  to  enable  her  to  carry  it  on.  Bowi-y  v» 
Bennett,  1  Campb.  348.  So  where  the  plaintiff  was  employed 
to  wash  clothes  for  a  prostitute,  and  knew  her  to  be  such, 
and  the  clothes  consisted  principally  of  expensive  dresses, 
tfnd  some  gentlemen's  night-caps,  it  was  held  that  he  was 
entitled  to  recover.  Lbyd  v.  Johnson,  1  B.  and  P.  340. 

Insolvency — discharge  under  the  insolvent  act.l  By  the  general 
insolvent  act  7  Geo.  IV.  c.  57,  a.  76,  a  copy  of  the  petition,  sche- 
dule, order,  and  other  orders  and  proceedings  under  the  act 
purporting  to  be  signed  by  the  officer  in  whose  custody  the 
same  shall  be,  or  his  deputy,  certifying  the  same  to  be  a  true 
copy  of  such  petition,  schedule,  order,  or  other  proceeding, 
and  sealed  with  the  seal  of  the  insolvent  court,  shall,  at  afl 
tunes,  be  admitted  in  all  courts  whatever,  and  before  com- 
missioners of  bankrupts,  and  justices  of  the  peace,  as  suffi- 
cient evidence  of  the  same,  without  any  proof  whatever  givea 
oV*  the  same,  further  than  that  the  same  is  sealed  with  the 
setd  of  the  said  court  as  aforesaid.  The  power  given  by  this 
clause  of  offering  a  certified  copy  in  evidence  does  not  take 
away  the  right  of  the  party  to  give  the  original  order  of  adju- 
dication in  evidence.  Northam  v.  Latouehe,  4  C.  and  P.  145. 
Where  a  defendant  pleads  that  he  was  discharged  under  the 
above  act,  and  the  replication  denies  that  such  discharge  took 
]Aace,  the  defendant  need  not  prove  the  filing  of  the  petition. 
Andrews  v.  Pledger,  4  C.  and  P.  274,  lM.andM.  MSS.  S.  C 
The  only  evidence  which  appears  to  he  necessary  under 
the  plea  of  discharge  is,  the  copy  of  schedule  to  show  that 
die  defendant  is  discharged  from  the  debt  in  question,  and 
tfre  oopy  o£  the  adjudication  to.  prove  the  actual  discharge. 
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Underthe  fanner  insolvent  act,  53  Geo.  III.  c.  109,  s.  10,  it 
was  held  that  an  order  made  by  the  insolvent-court  for  the  dis* 
charge,  and  delivered  to  the  gaoler  in  whose- custody  the  pri* 
•oner  was,  was  evidence  of  the  discharge.  Neol  v.  iiaact,  4  B. 
md  C.  335,  6  D.  and  ft.  484,  S.C.  By  7  Geo.  IV.  c.  57, 
s.  54,  the  court  is  directed  to  issue  a  warrant  to  the*  gaoler  for 
the  discharge. 

Infancy* 

That  the  defendant  waa  an  infant  at  the  time-  of  the  con- 
tract made,  is  a  good  defence  (unless  the  action  be  for  neces- 
saries), and  may  either  be  pleaded  or  given  in  evidence  under 
the  general  issue.  But  where  the  action,  though  in  form  me 
otmtroetu,  is  in  fact  founded  upon  the  tort  of  the  defendant,  his 
infancy  will  be  no  defence.  Thus  an-  action  for  money  had 
and  received  will  lie  against  an  infant  for  money  which  he 
has  embezzled.  Bristow  v.  East  man,  1  Esp.  172. 

What  areneeete*rm.~\  An  infant  may  bind  himself  for  neces- 
saries, that  is,  for  meat,  drink,  apparel,  medicines,  and 
similar  necessaries,  and  also  for  his 'good  teaching,  or  in- 
struction. Co.  Litt.  173.  a.  Com.  Dig.  Enfimt  (£.  5).  The 
question  of  necessaries  is  a  relative  fact- to  be  governed  by 
the  fortune  and  circumstances  of  the  infant,  and  the  proof  of 
those  circumstances  lies  on-  the  plaintiff.  Fer  Lord  Kenya*, 
JWv.  FothtrgUl,  1  Etp.  911.  Whether  necessaries  or  not  is  a 
mixed  question  of  law  and  fact.  Maddox  v.  MiUer,  1  M*  and9m 
738.  An  infant,  being  a  captain  in  the  army,  is  liable  for  a 
Every  ordered  by  him  for  bis  servant,  though  not  for  cockades 
for  the  soldiers  of  his  company*  Hand*  v.  SUmey,  ST.  ft.  578; 
onimCoatesv.  Wilton,  5  Esp.  159.  So  an  infant  may  bind 
himself  to  pay  a  fine  due  upon  hie  admission  to  a  copyhold 
estate.  Etutyn  v.  Chiehester,  3  Bun*.  1717.  So  for  necessaries 
•applied  to  his  wife.  Turner  v.  Truby,  1  Str.  168.  B.  JV.  P.  15&. 
So  for  money  advanced  in  order  to  liberate  him  when  taken 
in  elocution  for  necessaries*  Clarke  v.  Leslie,  5  Esp*  28. 

What  art  not  Maessmai.]  Although  an  infant  may  enter 
into  a  partnership,  yet  he  will  not  be  liable  for  the  contracts 
of  the  partnership  entered  into  during  his  infancy,  but  he  will 
be  liable  upon  such  contracts  entered  into  subsequently  to 
his  attaining  his  full  age*  unless  he  notifies  his  disaffirmance 
of  the  partnership.  Good*  v.  Harmon,  5  B.  and  A.  147.  It  is 
the  duty  of  »  tradesman  dealing  with  an  infant  to  make  in- 
quiries from  the  parents,  for  if  the  infant  is  sup)4ied  with 
necessaries  by  them,  the  tradesman  cannot  recover  for  those 
which  he  lias  furnished.  Cock  v.  Deaion,  S  C.  and  P.  114* 
An  infant' is  not  liable  upon  an  account  stated,  even  though 
it  appears  to  be  for  necessaries j  nor  can  the  account  stated 
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be  used  as  evidence  by  way  of  admission  on  the  part  of  the 
.defendant  to  show  that  necessaries  have  been  supplied  to  that 
amount.  IngUdew  v.  Douglas,  2  Statk.  36,  Nor  on  a  bill  of  ex- 
change, though  given  for  necessaries.  Williamson  v.  Watts, 
1  Cumpb.  552.  But  he  will  be  liable  on  a  bill  accepted  after 
.twenty-one,  though  drawn  before.  Stevens  v.  Jackson,  4  Campb. 
164.  However,  where  goods  were  delivered  to  a  carrier  for 
an  infant,  the  infant  cannot  be  charged,  though  tbe  goods  do 
not  reach  Lim  till  after  he  is  of  age,  for  tbe  property  vests  on 
.the  delivery  to  the  carrier.  Griffin  v.  Lattgjield,  S  Campb. 
254.  An  infant  cannot  be  sued  on  a  warranty  of  a  horse. 
.Hewlett  v.  HaswsU,  4  Cumpb.  118.  When  an  infant  lives  with 
bis  parent,  who  provides  such  apparel  as  appears  to  the 
parent  to  be  proper,  so  that  the  child  is  not  left  destitute  of 
clothes  or  other  real  necessaries  of  life,  it  seems  that  the 
child  cannot  bind  himself  to  a  stranger,  even  for  what  might 
otherwise  be  allowed  as  necessaries.  PerGtmld,  J.,  Buinbridgt 
v.  Pickering,  2  W.  Bl.  1325.  And  it  is  incumbent  upon  s 
.tradesman  before  he  trusts  an  infant  with  necessaries,  to  in- 
quire whether  he  is  provided  by  his  friends.  Ford  v.  Father' 
&U,  Peake,  229,  1  Esp.  211,  S.C.  An  infant  is  not  liable  for 
money  lent,  though  it  has  been  laid  out  in  necessaries.  Darby 
•v.  Boucher,  1  Salk.  279.    Probart  v.  Knouth,  2  Esp.  472  (n). 

•  It  has  been  held  that  an  infant,  a  lieutenant  in  the  navy,  is 
not  liable  for  the  price  of  a  chronometer,  he  being  out  of 
employment  at  tbe  time  of  its  being:  furnished.  BerolUs  v« 
Ramsay,  Holt,  77. 

Ratification  after  full  age.]  If  infancy  is  pleaded,  the  plaintiff 
may  reply,  (or  if  not  pleaded,  but  shown  under  the  general 
issue,  may  give  in  evidence)  that  the  defendant  ratified  and 
confirmed  the  contract  after  he  attained  the  age  of  twenty-one, 
.and  before  action  brought.  Thornton  v.  Illingvorth,  2  B.  and  C. 
824.  A  bare  acknowledgment,  or  part  payment  after  age,  will 
not  be  sufficient,  there  must  be  an  express  promise ;  Thruppr, 
Fielder,  2  Esp.  628 ;  and  such  promise  must  be  voluntary. 
Harmerv.  Killing,  5  Erp.  102.    A  contract  made  by  an  infant 

•  for  goods  for  the  purposes  of  trade  is  absolutely  void,  not 
voidable  only.  The  law  considers  it  against  good  policy,  tbat 
he  should  be  allowed  to  bind  himself  by  such  contracts.  If  he 
makes  a  promise  after  he  comes  of  age,  that  binds  him,  on  ths 
ground  of  his  taking  upon  himself  anew  liability  upon  amoral 
consideration  existing  before,  it  does  not  make  it  a  legal  debt 
fiom  the  time  of  making  the  bargain  ;  per  Bay  ley,  J.,  Thorntim 
v.  IUingworth,  2  B.  and  C.  826  ;  the  defendant  therefore  will 
not  be  bound  beyond  the  extent  of  his  new  promise,  as  when 
he  promises  to  pay  half-a-crown  in  the  pound  on  the  whole 
debt,  he  is  not  liable  beyond  that  sum.  Green  v.  Parker,  1  Esp. 
Dig.  198,  Peake  Ev.  297,  S.C.  By  Lord  Tenterden's  Act, 
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9  Geo.  IV.  c.  14,  s.  5.  No  action  shall-  be  maintained  whereby* 
to  charge  any  person  upon  any  promise  made  after  full  age  to> 
pay  any  debt  contracted  during  infancy,  or  upon  any  ratifi- 
cation after  full  age,  of  any  promise  or  simple  contract  made> 
during  infancy,  unless  such  promise  or  ratification  shall  be* 
made  by  some  writing  to  be  signed  by  the  party  to  be  charged, 
therewith. 

Where  the  defendant  pleads  infancy,  and  the  plaintiff  re* 
plies  a  ratification  of  the  promises,  &c.  after  twenty-one,  the* 
plaintiff  need  only  in  the  first  instance  prove  a  promise,  and 
it  lies  upon  the  defendant  to  prove  his  infancy ,  as  it  is  a  fact, 
peculiarly  within  his  own  knowledge ;  Bothwiek  v.  Carrutkere, 
1  T.  R.  648 ;  but  if  the  plaintiff,  to  the  plea  of  infancy,  re- 
plies that  the  goods  were  necessaries,  the  defendant  need  not 
prove  his  infancy,  but  the  plaintiff  must  in  the  first  instance 
show  that  the  goods  were  necessaries. 

Infancy  may  be  proved  by  calling  any  person  who  can  speak 
to  the  time  of  the  defencLint's  birth ;  or  by  declarations  of 
deceased  members  of  his  family,  mentioning  the  time  of  his 
birth,  with  proof  of  identity ,  ante,  p.  18.  The  register  of  his  fas- 
tism  is  not  of  itself  evidence  of  the  time  of  his  birth,  ante,  p, 
115.  But  the  register  of  birth,  with  proof  of  identity,  is  good 
evidence.  Leader  v.  Barry,. 1  Etp.  354. 

Insanity, 

It  is  a  good  defence  that  the  defendant  at  the  time  of  the* 
contract  entered  into  was  of  unsound  mind,  and  that  the? 
plaintiff  took  advantage  of  that  circumstance  to  impose  upon 
him.  Browne  v.  Joddrell,  1  AT.  and  Af .  105.  Levy  v.  Baker,  id*  • 
106  (n).  Sentanee  v.  Poole,  3  C.  and  P.  1. 

.    Payment. 

Payment  may  be  given  in  evidence  under  the  general  issue* 
unless  made  after  the  writ  issued,  in  which  case  it  must  b« 
pleaded  specially,  or  the  plaintiff  will  be  entitled  to  a  verdict 
with  nominal  damages.  Holland  v.  J  our  dine,  Holt,  6 ;  see  Francis) 
v.  Crywell,  5  B.and  A.  886 ;  NeUon  v.  Wilson,  6  Bingh.  568. 

To  whom  and  how."]  Payment  to  an  authorised  agent  is  suf* 
ficieut.  See  Goadland  v.  Blewith,  1  Campb.  477;  Coates  v.  Lewis* 
id-  444;  Owen  v.  Barrow,  1  Bos.  and  PuL  N.  R.  101.  Thus} 
payment  to  an  attorney  while  an  action  is  subsisting  is  good, 
but  otherwise  to  his  clerk  who  shows  no  other  authority  than 
his  master's  orders  to  receive  it.  Per  Lord  Kenyan,  Coore  v.  Cat- 
laway,  i  Esp.  115.  So  paymenttothe  attorney's  agent  is  not  good* 
Yatay.  Freekletan,  DougU  600.  But  payment  to  a  person  found 
in  a  merchant's  counting-house,  and  appearing  to  be  intrusted 
with  the  conduct  of  the  business  there,,  is  a  good  payment  to 
the  merchant,  though  .the  person  was  in  fact  never  employed 
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by  him.  Bamtt  v.  B*rc>  1  M.  and  M.  20Q;  mnd  u*  WHm*  r. 
Smith,  id.  238,  pott.  Where  *  creditor  direct*  his  debtor  to 
transmit  money  by  the  post,  and  it  n  lost,  the  creditor  must 
boar  the  loss;  Warwick*  v.  Noahm,  Peeke,  67,  a ;  and  where  no 
directions  are  given  about  die  mode  of  remittance ,  yet  this 
being  done  in  the  usual  way  of  transacting  business,  it  seems 
that  the  debtor  is  discharged.  Per  Lm-d  Kenyan,  ibid.  Bat  it 
the  letter  is  delivered  to  the  bellman  in  the  street,  and  is  lost, 
is  is.  no  payment.  Hatakuu  v.  Butt,  Peaks,  186. 

Payment  by  an  attorney  to  a  creditor  will  support  an  aver- 
ment of  payment  by  the  principal,  though  the  latter  has  not 
repaid  his  attorney,  bat  has  only  given  bun  a  promissory  note. 
Adams  v.  Damey,  6  Bingh*  506. 

Application  of  payments,]  In  general  the  party  who  pays 
money  has  a  right  to  direct  the  application  of  it,  bnt  where 
money  is  paid  to  a  creditor  generally,  without  any  specific  ap- 
propriation by  the  party  paying,  and  the  creditor  has  several 
demands  against  the  party  paying,  he  may  apply  die  money 
paid  to  which  of  those  demands  he  pleases,  nail  v.  Wood, 
14  East,  243  (*).  C  toy  ton's  earn,  1  Mmt»fc,  572.  The  creditor 
need  not  apply  it  to  any  particular  demand  at  the  moment  of 
payment,  bnt  has  a  right  to  make  the  application  at  a  subse- 
quent period ;  nor  will  an  entry  in  his  books,  applying  it  to  a 
particular  demand,  but  not  communicated  to  the  party  paying, 
preclude  him  from  applying  it  afterwards  to  another  demand. 
Simson  v.  Ingham,  2  E.  and  C.  65.  The  creditor  may 'apply 
the  payment  to  the  discharge  of  a  prior  and  purely  equitable 
demand,  and  an*  his  debtor  at  law  for  the  subsequent  legal 
debt.  Bosanquet  v.  Wrny,  6  Taunt.  997 ;  but  me  Birch  v.  Ttb- 
buttj  2  Stark.  74.  So  where  the  party  paying  is  indebted  to 
the  party  receiving  for  a  sum  due  from  his  wife,  dum  tola,  and 
also  oh  another  demand,  the  pasty  receiving  may  apply  the 
money  to  the  first  demand.  Goddurd  v.  Cor,  2  Str.  1194. 

But  in  some  instances  the  law  will  direct  the  application  of 
money  paid  generally.  Thus  where  one  of  several  partners 
dies,  and  the  partnership  is  in  debt,  and  the  surviving  part- 
ners continue  their  dealings  with  a  particular  creditor,  and 
the  latter  joins  the  transactions  of  the  old  and  new  firm  in 
one  entire  account,  the  payments  made  from  time  to  time  by 
the  surviving  partners  must  be  applied  to  the  old  debt.  Per 
Jfapley,  /.,  Simeon  v.  Ingham,  2  B.  and  C.  7%.  Ctaykm's  ease, 
lJaVriv.572.  Brooke  v.  Enderby,  2  B.  and  B.  71.  So  payments 
by  a  debtor  to  surviving  partners  from  time  to  time,  upon  one 
general  account  including  the  old  debt,  are  to  be  applied  in 
the  first  place  to  such  old  debt ;  Bodenhan  v.  Pwihat,  2  B. 
and  A.  39 ;  but  where  the  old  debt  is  not  brought  into  the  new 
account,  general  payments  on  die  new  account  are  not  to  he 
considered  as  made  in  discharge  of  the  old  debt.  Simten  ▼. 
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J*gk*m,2  B.  andC.  65,  And  where  there  are-  distinct  de- 
mands, one  against  person*  in  partnership,  and  another  against 
cue  only  of  the  partners,  if  the  money  paid  be  the  money  of 
the  partners,  the  creditor  is  not  at  liberty  to  apply  it  to  the 
debt  of  the  individual.  Thompson  v.  Brown,  X  M«  and  M.  40* 
Where  payment*  are  made  upon  one  entire  account,  they  are 
to  be  considered  as  payment*  in  discharge  of  the  earlier  items* 
Per  BayUy,  J.,  Bodenham  v.  Purchas,  2  B.  and  A.  46.  William* 
v.  BawUntan,  3  Bingh.  76.  Where  security  had  been  given 
by  a  surety  for.  goods  to  be  supplied  to  his  principal,  and  not 
in  respect  of  a  previously  existing  debt,  and  payments  were 
made  from,  time  to  time  by  the  principal,  in  respect  of  some 
of  which  discount  had  been  allowed  for  prompt  payment,  (the 
goods  having  been  sold  on  credit,)  it  was  held  that  it  was  to 
be  inferred  in  favour  of  the  surety,  that  the  payments  were 
in  liquidation  of  the  latter  account;  Marryotts  v.  White* 
%  Stark.  101 ;  but  the  law  will  not,  in  favour  of  a  surety,  direct 
the  application  of  money  paid  generally  in  discharge  of  the 
debt  secured,  without  some  circumstances  to  show  that  it  was 
so  intended.  Planer  v.  Long,  1  Stark.  163.  Williams  v.  Rawlin» 
mf3  Bingh.71. 

When  A.  has  a  demand  against  B.  as  executor,  and  also 
another  demand  against  him  in  his  own  right,  and  B.  makes  a 
general  payment,  A.  cannot  apply  it  to  the  former  demand  ; 
Goddard  v.  Cos,  2  Str.  1194 ;  and  where  there  are  two  de- 
■umds,  one  legal  and  the  other  illegal,  and  a  general  payment 
is  made,  the  law  will  apply  it  to  the  discharge  of  the  legal 
demand.  Wright  v.  Laing,  3  JB.  and  C.  165. 

As  to  oases  in  which  payment  will  be  presumed,  vide  ante* 
p.  14,  and  as  to  the  proof  of  payment  by  receipts,  ante,  p.  26; 

Payment  by  bill  or  note.]  If  the  seller  of  goods  take  notes  or- 
bills  for  them,  without  agreeing,  to  run  the  risk  of  the  notes 
being  paid,  and  they  turn  out  to  be  worth  nothing,  this  will 
not  be  considered  as  payment.  Owenson  v.  Morse,  7  T.  R.  64. 
Stoinyard  v.  Bowes,  5  in.  and  &  62.  But  if  the  seller  agree  to 
ran  the  risk  of  the- bill  being,  and  to  take  it  as  payment  or 
cash,  he  cannot,  on  the  dishonour  of  the  bill,  resort  to  his  ori- 
ginal cause  of  action  ;  Ward  v.  Beans,  2  Salk.  443,  7  T.R.66; 
and  where  the  purchaser  gives  the  seller  an  order  upon  a  third 
person  entitling  him  to  receive  cash,  instead  of  which  the 
vendor  elects  to  take  a  bill,  in  such  case  though  the  bill  is 
dishonoured  the  purchaser  is  discharged.  Vernon  v.  Boverie, 
2  Show.  296.  Smith  *v.  Ferrand,  7  B.  and  C.  19.  But  it  is 
otherwise  if  the  order  is  upon  the  purchaser's  agent,  and  the 
seller  takes  from  him.  a  check  which  is  dishonoured.  Everett 
r.  Collins,  ft  Campb.  515,  7  B.  and  C.  24,  25.  Where  the 
master  of  a  vessel  took,  from  the  freighter's  agent  abroad,  who 
was  furnished  with  mods  to  pay  him  the  freight,  a  bill  upon 
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a  third  person,  which  was  dishonoured,  it  was  held  by  Gibbs, 
C.J.,  that  the  freighter  was  not  thereby  discharged.  Manh 
v.  Pedder,  4  Campb.  257.  If  the  master  of  a  vessel  is  to  get 
payment  in  the  best  mode  he  can,  and  has  no  power  to  get 
any  thing  but  a  bill,  he  must  take  that,  but  if  he  could  get 
paid  in  any  other  mode,  he  should  do  so,  otherwise  he  will  be 
bound  by  taking  a  bill.  Per  Bay  ley,  J.,  Strong  v.  Hart,  6  B. 
end  C.  161 ;  and  see  Taylor  v.  Briggs,  1  M.  and  M.  28.  Robin' 
son  v.  Read,  9  B.  and  C.  449. 

Payment  by  bills  is  jnrima  facie  evidence  of  payment, 
without  showing  that  such  bills  were  paid;  it  is  for  the 
plaintiff  to  show  that  they  have  been  dishonoured;  Hefr- 
den  v.  Hartrink,  4  Esp.  46;  Stedman  v.  Gooch,  1  Esp.  4; 
and  where  the  purchaser  gave  the  seller  of  goods  an 
order  on  his  banker  for  "a  good  bill  on  London,"  to  the 
amount  of  the  goods,  and  the  seller  took  a  bill  which  was  after- 
wards dishonoured,  Lord  Kenyon  held  that  it  was  incumbent 
on  the  seller  to  take  care  that  he  got  a  good  bill,  and  that  he 
could  not  on  its  being  dishonoured  have  recourse  to  his  de- 
mand for  goods  sold.  Bolton  v.  Reichard,  1  Esp.  106.  So  where 
goods  were  sold  "  without  recourse  to  the  buyer  in  case  of 
non-payment,"  for  a  bill  which  the  vendee  knew  to  be  worth 
nothing,  it  was  held  that  the  vendor  could  not  sue  in  assump- 
sit for  the  price  of  the  goods,  but  that  his  remedy  was  an 
action  of  tort.  Read  v.  Hutchinson,  3  Campb.  352.  Where  a 
bill  indorsed  in  blank  is  taken  by  the  vendor  for  goods,  and 
lost  before  it  is  paid,  the  vendor  can  neither  recover  for  the 
price  of  the  goods  nor  upon  the  bill.  Champion  v.  Terry,  3  B. 
mnd  B.  295.  But  where  the  purchaser  of  goods  accepted  a 
bill  drawn  in  favour  of  the  seller,  who  lost  it  before  he  in- 
dorsed it,  it  was  held  that  this  was  no  defence  in  an  action  for 
the  value  of  the  goods.  RoU  v.  Watson,  4  Bingh.  273. 

Release. 

A  release  may  be  given  in  evidence  under  the  general  issue. 
Miller  v.  Arts,  3  Esp.  234.  After  breach  the  contract  can  only 
be  discharged  by  a  release  under  seal,  but  before  breach  it 
may  be  discharged  by  parol,  ante,  p.  11. 

Set-off. 

It  is  only  necessary  to  plead  or  give  notice  of  a  set-off 
where  there  are  cross  demands ;  for  where  the  nature  of  the 
employment,  transaction,  or  dealings,  necessarily  constitutes  an 
account  consisting  of  receipts  and  payments,  debts  and  credits, 
the  balance  only  is  the  debt.  See  Green  v.  Parmer,  4  Burr.  2221. 
'  A  set-off  may  be  either  pleaded  or  given  in  evidence  under 
the  general  issue,  but  in  the  latter  case  notice  of  the  set-off 
must  be  given  at  the  time  of  pleading,  2  Geo.  II.  c.22,  s.  13; 
and  it  will  be  necessary  to  prove  the  delivery  of  the  notice 
at  the  trial.  Tidd,  721.    When  the  defendant  has  a  set-off 
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against  the  plaintiff,  of  whica  he  gives  notice,  hut  does  not 
appear  at  the  trial  to  offer  evidence  in  support  of  it,  the  plain- 
tiff  may  either  take  a  verdict  for  the  whole  sum  he  proves  to 
be  due  to  lum,  subject  to  he  reduced  to  the  sum  really  due  on 
a  balance  of  accounts,  if  the  defendant  will  afterwards  enter 
into  a  rule  not  to  sue  for  the  debt  intended  to  he  set-off,  or  it 
is  said  he  may  take  a  verdict  for  the  smaller  sum,  with  a  spe- 
cial indorsement  on  the  postea,  as  a  foundation  for  the  court  to 
order  a  stay  of  proceedings,  if  another  action  should  be  brought 
for  the  amount  of  the  set  off.  Laingv.  Chatham,  1  Camp6.252. 
Ttdd,  721.  Notice  of  set-off  can  only  be  given  where  the 
general  issue  is  pleaded  without  any  other  plea.  Webber  y* 
Venn,  R.  and  M.  413. 

Where  the  defendant  pleaded  by  way  of  set-off  a  Tx>nd 
given  to  him  by  tbe  plaintiff,  conditioned  for  payment  of  an 
annuity  to  a  third  person,  which  had  been  previously  granted 
by  the  defendant,  and  that  a  certain  sum  was  in  arrear,  it  was 
held  that  the  defendant  was  not  bound  to  prove  that  he  had 
paid  the  money  in  order  to  set  it  off,  but  that  on  production 
of  the  bond  the  plaintiff  was  bound  to  prove  payment.  Penny 
v.  Foy,  8  B.and  C.  11* 

Nature  of  the  debt  set-off,  and  cf  the  debts  agahut  which  it  is  set- 
off.] A  set-off  is  allowed  notwithstanding  the  debts  are  of  a 
different  nature,  unless  in  cases  where  either  of  the  debts, 
shall  accrue  by  reason  of  a  penalty  in  any  bond,  or  specialty , . 
in  which  case  the  debt  intended  to  be  set-off  must  be  pleaded 
in  bar,  and  in  the  plea  must  be  shown  how  much  is  justly  dud 
on  either  side.  8  Geo.  II.  c.  24,  s.  4.  The  demand  intended 
to  be  set-off  must  be  liquidated.  Freeman  v.  Hyett,  1  W,  BU 
394.  Thus  a  guarantee  of  a  certain  sum  of  money  cannot  be 
set-off.  Crawford  v.  Stirling,  4  Esp.  207.  So  in  an  action  by 
a  servant  against  his  master  for  wages,  the  latter  cannot  set* 
off  the  value  of  goods  lost  by  the  negligence  of  the  former  ; 
but  if  it  should  be  proved  to  be  part  of  the  original  contract*  - 
that  the  servant  should  pay  out  of  his  wages  the  value  of  hia 
master's  goods  lost,  through  his  negligence,  this  would  be 
tantamount  to  an  agreement  that  the  wages  should  be  paid 
only  after  deducting  the  value  of  the  things  so  lost,  which; . 
would  be  a  good  defence  under  the  general  issue.  Le  Loir  v. 
Bristow,  4  Campb.  134.  A  stipulated  sum  to  be  paid  on  the 
non-performance  of  certain  work  as  stipulated  liquidated  da* 
mages,  may  be  the  subject  of  a  set-off.  Fletcher  v.  Dych* 
2  T.R.  32.  A  judgment  may  be  pleaded  by  way  of  set-oflV 
though  a  writ  of  error  be  pending  thereon ;  Reynolds  v.  Beer- 
ting,  eked  3  T.  R.  188 ;  see  Curling  v.  Innes,  2H.  Bl.  ST2  ;  and 
where  in  an  action  on  a  promissory  note  of  30/.  the  plaintiff 
took  a  verdict  for  the  whole  sum,  and  the  defendant  had  at  the 
same  sittings  an  action  against  the  plaintiff  for  ill,,  to  whiofe 
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there  was  a  notice  to  set-off  the  note  of  hand,  the-  court  held 
that  notwithstanding  the  verdict,  the  note  might  he  set-off.  Bm*> 
hinritU  v.  Brown,  B.  N.  P.  180,  2  Burr.  12*9,  S.  C  .  Eeant  v.. 
Primer,  ST.R.  186.  A  debt  cannot  be  set-off  tilt  the  time 
at  which  it  is  actually  due.  Rogerton  v.  Ladbrocike,  1  Bingh.  99* 
A  debt  barred  by  the  statute  of  limitations  cannot  be  set-off; 
if  pleaded,  the  plaintiff  may  reply  the  statute ;  if  given  in 
Evidence  under  a  notice,  it  may  be  objected  to  at  the  trial. 
B.N.  P.  18a. 

With  regard  to-  the  nature  of  the  demand  against  which  the 
set-off  is  claimed,  it  is  held  that  it  must  be  for  liquidated 
damages.  Therefore  in  assumpsit  for  not  indemnifying  the 
plaintiff  against  certain  accommodation  acceptances,  whereby 
lie  was  forced  and  obliged  to  pay  to  the  holders  of  the  bills  cer- 
tain sums  of  money,  with  interest,  charges,  and  expenses,  it 
Was  held  that  a  set-off  could  not  be  pleadeoV,  Hardoastle  v.  Ne- 
thenoood,  5  B.  and  A.  93,  Auberv.  Lewis,  Mann.  Index,  251 ;  but 
the  defendant  might,  perhaps,  have  pleaded  a  set-off  to  that 
jkrt  of  the  count  which  oharged  him  with  the  amount  of  the 
acceptances  paid  by  the  plaintiff.  Per  Cur.  ibid.  And  where 
the  plaintiff  declared  specially  in,  assumpsit  for  not  accounting, 
with  a  count  for  money  had  and  received,  and  non-assumpsit 
was  pleaded  to  the  whole  declaration,  and  a  set-off  to  the  ge- 
neral count,  and  the  plaintiff  proved  a  balance  due  to  him, 
which  might  have  been  recovered  under  either  count,  Gibbs, 
C.  J.,  held  that  the  defendant  might  avail  himself  of  his  set- 
off. Birch  v.  Depeyster,  4  Campb.  387. 

'  The  demand*  must  be  mutual,  and  due  in  the  same  right.]  In 
order  to  constitute  a  valid  set-off  the  demands  must  be  mutual, 
and  due  in  the  same  right. 

-  Bankrupts.]  By  stat.  6  Geo.  IV.  e.  16,  s.  16,  where  there  has 
been  mutual  credit  given  by  the  bankrupt  and  any  other  per- 
son, or  where  there  are  mutual  debts  between  the  bankrupt 
and  any  other  person,  the  commissioners  shall  state  the  account 
between  them,  and  one  debt  or  demand  may  be  set  against 
another,  notwithstanding  any  prior  act  of  bankruptcy  com- 
mitted by  such  bankrupt  before  the  credit  given  to,  or  the 
debt  contracted  by,  him ;  and  what  shall  appear  due  on  either 
side,  on  the  balance  of  such  account,  and  no  more,  shall  be 
claimed'  or  paid  on  either  side-  respectively  ;  and  every  debt 
or  demand  thereby  made  proveable  against  the  estate  of  the 
bankrupt,  may  also  be  set-off  in  manner  aforesaid  against  such 
estate ;  provided  that  the  person  claiming  the  benefit  of  such 
set-off  had  not;  when  such  credit  was  given,  notice  of  an  act 
of  bankruptcy,  by  such  bankrupt  committed:  It  seems  that 
under  this  act,  a  set-off,  or  mutual  credit,  may  be  given  in 
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eTi'denoe  under  the  general  issue.  See  similar  clause,  hs  56eo.  II. 
e.  30,  s.  28.  Vide  pest,  "  Action  by  Assignee*  of  Bankrupts." 

Executors*]  By  2  Geo.  II.  c.  22,  8. 13,  where  either  party 
sues  or  is  sued  as  executor  or  administrator,  where  there  are 
mutual  debts  between  the  testator  or  intestate  and  either 
party,  one  debt  may  be  set  against  the  other.  But  in  an 
action  by  an  executor  in  his  own  name,  to  recover  money 
due  to  the  testator  in  his  lifetime,  and  received  by  the 
defendant  after  his  death,  the  defendant  cannot  set-off  a  debt 
due  to  him  from  the  testator.  Shipman  v.  Thompson%  WUles,  103. 

Factors  and  Agents."]  An  agent  employed  to  recover  a  sunt 
of  money  is  entitled  to  retain  a  just  allowance  for  his  labour 
and  service  therein,  and  as  such  allowance  is  not  in  the  nature 
of  across  demand,  or  mutual  debt,  he  may  give  it  in  evidence 
under  the  general  issue.  Dale  v.  Sollet,  4  Burr.  2133,  ante, 
p.  250.  Where  a  factor  sells  goods  without  disclosing  the 
name  of  his  principal,  the  purchaser,  in  an  action  by  the  prin- 
cipal for  the  price,  may  set-off  a  debt  due  to  himself  from, 
the  mctor :  Rabane  v.  Williams,  7  T.  ft.  360  (*),  George  v„ 
Clagett,  7  T.  R.  359,  Can  v.  HincKffe,  4  B.  and  C.  547  ;  and 
may  give  such  matter  in  evidence  under  the  general  issue* 
Ibid.  Yet  if  before  they  are  all  delivered,  and  before  any  part 
of  diem  is  paid  for,  the  purchaser  is  informed  that  they  be* 
longed  to  a  third  person,  in  an  action  by  the  latter,  the  pur- 
chaser cannot  set-off  a  debt  due  to  him  by  the  factor,  for  this 
is  not  a  case  of  mutual  credit.  Moore  v.  Clementson,  2  Campb^ 
22.  A  broker  (whose  character  differs  materially  from  that 
of  a  factor),  in  selling  goods  without  disclosing  the  name  of 
his  principal,  acts  beyond  the  scope  of  his  authority,  and 
the  buyer  therefore  cannot  set-off  a  debt  due  from  the  broker 
to  him  in  an  action  for  the  goods  by  the  principal.  Baring  v.. 
Carrie*  2  B.  and  A.  137 ;  see  slat.  6  Geo.  IV.  c.  94,  s.  1,  2.  6. 

Husband  and  unfa*]  A  debt  due  to  a  man  jure  uxoris,  cannot 
be  set-off  in  an  action  against  him  on  his  own  bond ;  B.  N.  Pm 
179 ;  nor  can  a  debt  due  from  a  wife,  duns  seta,  be  set-off  in  an 
action  brought  by  the  husband  alone,  unless  he  has  made  him- 
self individually  liable.  Wood  v.  Aksrs,  2  Esp.  594. 

Partners.']  A  debt  due  to  a  surviving  partner  may  be  set- 
off against  a  demand  upon  him  in  his  own  right.  Slipper  v. 
StidsUme%  5  T.  R.  493,  and  e  converse,  French  v.  Andrade,  6  T.  Rm 
582.  In  an  action  brought  by  an  ostensible  and'  dormant 
partner,  the  defendant  may  set-off  a  debt  due  to  him  from 
the  ostensible  partner  only,  Stacy  v.  Decy,  2  Esp.  469, 
7  T.  ft.  361  (n),  S.  C;  and  where  a  note  was  given  by  l>.  to 
his  bankers,  A.,  B.,  and  C,  who  indorsed  it  to  B.  and  C, 
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who  carried  on  business  separately,  it  was  held  by  Lord 
jtenyon,  that  in  an  action  on  the  note  by  B.  and  C,  D.  mi^ht 
set-off  a  demand  due  to  him  from  A.,  B.,  and  C.  Butter  r. 
Roe,  Peak*,  197. 

Statute  of  Limitations. 

The  Statute  of  Limitations  must  be  pleaded,  and  cannot  be 
given  in  evidence  under  non-assumpsit.  2  Sound*  63  b  (»). 

When  the  statute  begins  to  run.]  In  assumpsit  the  statute  be- 
gins to  run  from  the  time  of  the  breach  of  promise.  Therefore 
in  an  action  against  an  attorney,  in  which  it  was  stated  as  a 
breach,  that  the  defendant  neglected  to  make  a  search'  at  the 
Bank  of  England,  to  ascertain  whether  certain  stock  was  stand- 
ing in  the  names  of  certain  persons,  it  was  held  that  the 
omission  to  search  having  taken  place  upwards  of  six  years 
before,  the  statute  was  a  bar,  though  the  omission  was  not 
discovered  till  within  the  six  years.  Short  v.  M'Cartkv, 
3  B.  and  A.  626.  Brown  v.  Howard.  2  B.  and  B.  73.  Bat- 
ley  r.  Faulkner,  3  B.  and  A.  288.  So  in  tort.  Howell  v.  Young* 
5  B.\  and  C.  259.  vide  post.  So  where  a  bill  of  exchange  is 
drawn,  payable  at  a  future  period,  for  the  amount  of  a  sum 
of  money  lent  by  the  payee  to  the  drawer  at  the  time  of 
drawing  the  bill,  the  payee  may  recover  in  an  action  for 
money  lent,  at  any  time  within  six  years  from  the  time  when 
the  money  was  to  be  repaid,  i.  e.  when  the  bill  became  due, 
and  not  from  the  time  of  the  loan.  Wittersheim  v.  Countess  tf 
Carlisle,  1  H.  Bl.  631.  When  a  note  is  payable  on  demand, 
it  is  payable  immediately,  and  the  statute  begins  to  run  from 
the  date;  Christie  v.  Fonsick,  Selw.  N.  P.  131 ;  see  Mann.  Index, 
202  ;  but  where  a  note  is  made  payable  24  months  after  de- 
mand, the  cause  of  action  does  not  accrue,  and  the  statute 
does  not  begin  to  run  until  24  months  after  demand  made ; 
Thorpe  v.  Booth,  R.  and  M.  388  ;  so  where  the  note  is  pay- 
able after  sight,  the  statute  runs  only  from  the  time  of  pre- 
sentment. Holmes  v.  Kerruon,  2  Taunt.  323  ;  and  see  Savage  r. 
Aldren,  2  Stark.  232.  Where  the  cause  of  action  does  not 
arise  until  after  request  made,  the  statute  will  only  run  from 
the  time  of  such  request.  Gould  v.  Johnson,  2  Salk.  422,  2  Sound. 
63,  b  (»). 

Subsequent  acknowledgment.]  The  effect  of  the  statute  of 
limitations  may  be  avoided,  by  proof  of  an  acknowledgment 
of  the  debt  within  six  years,  which  acknowledgment  is  said 
to  be  evidence  of  a  new  promise  to  pay  the  debt,  and  not  merely 
operating  to  draw  down  the  original  promise  to  the  time  when 
the  acknowledgment  is  made.  Heylin  v.  Hastings,  1  Ld.  Baym. 
422.  Hurst  y.  Parker,  IB.  and  A.  93.  Pit  tarn  v.  Foster.  1  B. 
and  C.  248.  A' Court  v.  Cross,  3  Bingh.  332.  BpudeU  v.  Drum- 
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mj,  2  Campb.  162 ;  but  tee  Perham  v.  Baynal,  2  Bmgft.  308» 
Thornton  v.  JMtngttx>rt&,  2  B.  and  C.  826.  A  verbal  promise 
was  formerly  held  sufficient  to  revive  a  written  guarantee. 
Gibbons  v.  M'Casland,  1  B.  and  A,  690.  But  the  law  has  been 
altered  by  Lord  Tenterden's  Act. 

Acknowledgment. — Lord  Tenterden's  Act.]  By  stat.  9  Geo.  IV* 
c.  14.  (reciting  the  Statute  of  Limitations,  21  Jac.  I.  c.  16» 
and  the  Irish  Act  10  Car.  I.)  and  that  various  questions  have 
arisen  in  actions  founded  on  simple  contract,  as  to  the  proof 
and  effect  of  acknowledgments  and  promises  offered  in  evi- 
dence -for  the  purpose  of  taking  cases  out  of  the  operation  of 
the  said  enactment,  &c,  it  is  enacted, 

See.  I.  That  in  actions  of  debt,  or  upon  the  case,  grounded 
upon  any  simple  contract,  no  acknowledgment  or  promise  by 
words  only  shall  be  deemed  sufficient  evidence  of  a  new  or 
continuing  contract,  whereby  to  take  any  case  out  of  the  ope- 
ration of  the  said  enactments,  or  either  of  them,  or  to  de- 
prive any  party  of  the  benefit  thereof,  unless  such  acknow- 
ledgment or  promise  shall  be  made  or  contained  by  or  in  some 
writing  to  be  signed  by  the  party  chargeable  thereby ;  and 
that  where  there  shall  be  two  or  more  joint  contractors,  or 
executors,  or  administrators  of  any  contractor,  no  such  joint 
contractor,  executor  or  administrator,  shall  lose  the  benefit  of 
the  said  enactments,  or  either  of  them,  so  as  to  be  charge- 
able in  respect  or  by  reason  only  of  any  written  acknow- 
ledgment or  promise  made  and  signed  by  any  other  or  others 
of  them;  provided  always  that  nothing  therein  contained 
shall  alter  or  take  away  or  lessen  the  effect  of  any  payment 
of  principal  or  interest  made  by  any  person  whatsoever ;  pro- 
vided also,  that  in  actions  to  be  commenced  against  two  or 
more  such  joint  contractors,  or  executors,  or  administrators, 
if  it  shall  appear  at  the  trial,  or  otherwise,  that  the  plaintiff, 
though  barred  by  either  of  the  said  recited  acts,  or  this  act, 
as  to  one  or  more  of  such  joint  contractors,  executors,  or  ad- 
ministrators, shall  nevertheless  be  entitled  to  recover  against 
any  other  or  others  of  the  defendants,  by  virtue  of  a  new 
acknowledgment,  or  promise,  or  otherwise,  judgment  may 
be  given,  and  costs  allowed  for  the  plaintiff,  as  to  such  de- 
fendant or  defendants  against  whom  he  shall  recover,  and  for 
the  other  defendant  or  defendants  against  the  plaintiff. 

Sec.  II.  That  if  any  defendant  or  defendants  in  any  action 
on  any  simple  contract,  shall  plead  any  matter  in  abatement, 
to  the  effect  that  any  other  person  or  persons  ought  to  be 
jointly  sued,  and  issue  be  joined  on  such  plea,  and  it  shall 
appear  at  the  trial  that  the  action  could  not,  by  reason  of  the 
said  acts,  or  this  act,  or  of  either  of  them,  be  maintained 
against  the  other  person  or  persons  named  in  such  plea,  or 
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any  of  them,  the  issue  joined  on  such  plea  shall  be-  found 
against  the  party  pleading  the  same. 

.  Ste.  III.  That  no  indorsement  or  memorandum  of  toy 
payment,  written,  or  made  after  the  time  appointed  for  tbii 
act  to  take  effect,  upon  any  promissory  note,  bill  of  exchange, 
or  other  writing,  by  or  on  the  behalf  of  the  party  to  whom  soch 
payment  shall  be  made,  shall  be  deemed  sufficient  proof  of 
such  payment,  so  as  to  take  the  case  out  of  the  operation  of 
either  of  the  said  statutes. 

S$e.  IV.  That  the  said  recited  acts,  and  this  act,  shaQ  be 
deemed  and  taken  to  epply  to  the  case  of  any  debt  ox  simple 
eontractaUeged  by  way  of  set-off  on  the  pact  of  any  defendant 
either  by  plea,  notice,  or  otherwise. 

The  effect  of  Lord  Tenterden's  act  appears  to  be  not  to 
alter  the  law  relating  to  acknowledgments,  and  promises  soft* 
oient  to  take  a  case  out  of  the  statute  of  limitations,  further 
than  by  requiring  such  acknowledgment  or  promise  to  be  in 
writing,  and  signed  by  the  party  chargeable.  No  alteration 
is  introduced  in  the  form  of  the  acknowledgment  or  promise, 
or  with  regard  to  the  party  to  whom  it  is  made.  The  former 
decisions  on  these  points  are  therefore  still  to  be  considered 
as  authority.  The  act  operates  from  1st  January,  1829, 
in  cases  where  the  promise  was  before  that  day.  Billiard  v. 
Lenard,  1  M.  md  M.  297. 

Upon  the  different  clauses  of  Lord  Tenterden's  act,,  several 
eases  have  been  decided.  In  an  action  by  an  administratrix 
in-  which  the  statute  of  limitations  was  pleaded,  it  appeared 
that  the  cause  of  action  arose  more  than  six  years  before,  bat 
that  within  six  years  the  defendant  and  the  agent  of  the 
plaintiff  had  gone  over  the  items  of  the  account,  and  struck  s 
balance  which  the  defendant  promised  verbally  to  pay ;  it 
was  objected  that  this  was  within  the  9  Geo.  IV.  c.  14 ;  bat 
Vaughan,  B.,  said,  "  I  think  the  plaintiff  has  shown  a  good 
cause  of  action  upon  the  count  on  an  account  stated*  She 
does  not  go  upon  the  original  debt  at  all.  I  take  the  statute 
to  apply  to  cases  where  you  go  for  the  original  debt,  and  then 
give  some  evidence  of  an  acknowledgment  to  rebut  the  pre* 
sumption  raised  by  the  statute  of  limitations,  that  the  debt 
has  been  satisfied/'  Smith  v.  Forty,  4  C.  and  P.  126*.  In  is 
action  on  a  bill  of  exchange  two  letters  were  relied  on  to  take 
the  case  out  of  the  statute ;  the  first  stated  that  the  defendant 
would  feel  obliged  by  his  correspondent's  offer  of  assistance 
to  settle  with  Mr.  F.  (the  defendant),  and  in  the  present 
state  of  bis  affairs  he  could  only  say  he  should  feel  much  in- 
debted to  Mr.  F.  to  withdraw  his  outlawry,  and  that  Mr* 
F.'s  claims  should  receive-  that  attention  which,  as  am  ho* 
nonrable  man,  he  considered  them  to  deserve.  In  the  second 
latter  the  defendant  stated  that  he  wa*  ready  to  do  any  thing* 
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aid  every  thing,  to  satisfy  Mr.  F.  and  alt  bis  creditors.  There 
was  do.  evidence  that  the  defendant  had  been  outlawed  in  the 
actum*  The  Court  held  that  this  was  not  a  sufficient 
acknowledgments  PtrTvndal,  C.  J.,  "  The  question  is,  whe- 
ther these  letters  constitute  a  distinct  and  unqualified  acknow- 
ledgment of  an  existing  debt.  Now  the  first  letter  points  to. 
a  debt  on  which,  the  defendant  had  been  proceeded  against  to 
outlawry,  end  though  this  record  might  not  of  necessity  show 
whether  the  defendant  had  been-  outlawed  or  not)  yet  unless 
the  plaintiff  proved  that  circumstance,  bis  claim  would  not 
appear  to  be  one  to  which  the  acknowledgment  in  the  letter 
could  apply ;  bnt  neither  of  the  letters  import  such  a  direct 
and  unqualified  acknowledgment  of  a  debt  as  would  authorise 
the  Court  in  implying  a  promise  to  pay.  They  import  no 
mom  than  as  offer  on  the  part  of  the  defendant  to  surrender 
his  income-  with  a  view  to  an  arrangement  with  his  creditors, 
provided  he  should  be  allowed  time  to  arrange  his  aflairs. 
Fmam  r.  Lewi*  6  Bingh,  340,  4  C.  and  P.  173,  8.  C. 

With  regard  to  the  payment  of  interest  it  has  been  held 
that  a  payment  by  one  of  the  makers  of  a  joint  and  several 
promissory  note  takes  the  case  out  of  the  statute,  in  the  same 
manner  as  before  the  passing  of  the  9  Geo.  IV.  ChippendaU  v.r 
JWatan,  l  Jtf.  and  M.  411.  See  Pease  v.  Hint,  10  B.  and  C. 
182. 

Achmu>Udgment~>~by  whom.]  The  acknowledgment  must  be, 
made,  under  Lord-  Tenterden's  Act,  by  the  party  charge-* 
able*  An  acknowledgment  by  a  person  to  whom  the  de- 
fendant has  referred*  and  who  has  made  payments  for  the; 
defendant,  was  formerly  sufficient.  Burt  v.  Pahner,  5  £«% 
146.  The  cases  relating  te.  part  payment  are  still  to  be 
considered  authority  so  far  as  they  apply  to  the  payment  of 
interest,  which  is.  excepted  from  the  operation  of  Lord  Ten- 
terden's. Act.  Part  payment  by  one  of  several  makers  of  a 
joint  and  several  promissory  note,  has  been  held  to  be  such 
an  acknowledgment  as  to  take  tile  oase  out  of  the  statute,  as 
against  all  the  makers ;  Whiicomb  v.  Rfttttng,  DougL  652 ;  see 
I  B.  and  A.  467,  2  B.  and  C.  28.  30 ;  though  the  others  have 
signed  it  as  sureties  only  ;  Ptrham  v.  Raynal,  2  Bingh.  306 ; 
but  it  was  ruled  by  Lord  Ellenborough,  that  it  is  not  sufficient 
merely  to  show  a  payment  by  a  joint  maker  of  a  note  to  the 
payee  within  six  years,  without  showing  that  it  was  made  on 
account  of  the  note ;  for  an  acknowledgment  to  bind  a  partner 
ought  to  be  clear  and  distinct ;  Holmm  v.  Gran,  1  Stark.  488  ;. 
so  where  A .  and  B.  made  a  joint  and  several  promissory  note* 
and  A.  died,  and  ten  years  after  hie  death  B.  paid  interest 
upon  the  note,  it  was  held  diet  such  payment  did  not  takev 
the  case  out  of  the  statute,  so  as  to  make  A.'s  executors; 
liable ;  for  B.  and  the  executors  did  not  remain  jointly  liable, 
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nor  were  they  liable  in  the  same  capacity.  Atkins  r.  Trefoil, 
2  B.  and  C.  <23.  And  it  was  ruled  that,  as  against  an  exe- 
cutor, an  acknowledgment  merely  is  not  sufficient  to  take  the 
case  out  of  the  statute,  but  there  must  be  an  express  promise, 
and  if  there  are  several  executors,  a  promise  by  all.  TuUock 
v.  Dunn,  R.  and  M.  416.  So  by  Lord  Tenterden's  Act, 
where  there  are  two  or  more  joint  contractors,  or  executors, 
or  administrators,  there  must  be  a  written  promise  or  acknow- 
ledgment by  each.  Where  an  action  was  brought  against  A. 
and  B.  and  C,  his  wife,  upon  a  joint  promissory  note,  made 
by  A.  and  C.  before  her  marriage,  and  the  promise  was  laid 
by  A.  and  C.  before  her  marriage,  and  the  statute  of  limita- 
tions was  pleaded,  upon  which  issue  was  joined,  it  was  held 
that  an  acknowledgment  of  the  note  by  A.  within  six  years, 
but  after  the  intermarriage  of  B.  and  C,  was  not  evidence 
to  support  the  issue.  Pittam  v.  Fatter,  1  B.  and  C.  248. 

Acknowledgment— to  whom.]  An  acknowledgment,  being' 
evidence  of  a  new  promise,  must  be  to  a  person  who  is  in 
existence  to  receive  it ;  and  therefore  in  an  action  by  an  ex- 
ecutrix, a  statement  by  the  defendant  to  her,  that  "the 
testator  always  promised  never  to  distress  him  for  it,"  was 
held  to  be  no  evidence  of  a  promise  to  pay,  made  to  the 
testator  within  six  years.  Ward  v.  Hunter,  6  Taunt.  210. 
IB.  and  C.  251.  An  acknowledgment  by  the  acceptor  of  s 
bill  that  he  was  indebted  on  it  to  the  payees,  but  that  he  was 
not  indebted  to  the  drawer,  there  being  no  consideration  for 
the  bill,  is  not  sufficient  to  take  the  case  out  of  the  statute, 
in  an  action  by  the  drawer.  Easterbg  v.  PuUen,  3  Stark.  186. 
An  acknowledgment  made  to  a  stranger  that  the  debt  is  owing 
to  the  plaintiff,  is  sufficient ;  Peters  v.  Brown,  4  Esp.  46 ;  so 
an  acknowledgment  within  six  years,  in  a  deed  between  the 
defendants  and  third  persons,  of  the  existence  of  a  debt  doe 
to  the  plaintiffs  who  were  strangers  to  the  deed,  is  sufficient 
to  take  the  case  out  of  the  statute.  Mountttephen  v.  Broth, 
3  B.  end  A.  141 ;  and  tee  Clarke  v.  Htntgham,  %  B.  and  C.  149. 
HaWday  v.  Ward,  3  Campb.  32.  An  acknowledgment  made 
to  an  executor  or  administrator,  will  not  support  a  count 
laying  the  promise  to  the  testator,  or  intestate.  Sareli  v.  Wine, 
3  East,  409,  2  Saund.  63,  g  (n). 

Acknowledgment — what  sufficient."]  In  many  cases  a  very 
slight  acknowled gment  has  been  held  sufficient.  Thus,  where 
in  answer  to  an  application  for  money  due  from  the  defendant, 
and  C.  the  defendant  wrote,  "  I  received  your  letter,  and 
beg  leave  to  refer  you  to  my  trustee  Mr.  W.  H.  on  this  com- 
plicated business.  I  should  be  glad  to  be  informed  how  yon 
have  settled  it  with  C,"  Lord  Kenyon  held  the  acknow- 
ledgment sufficient.  Baillie  v.  Lard  lnchiquin,  1  Esp.  4&* 
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"  What  an  extravagant  bill  you  have  delivered  me !  "  is  an 
Acknowledgment  of  some  money  being  due.  Lawrence  v.  Wor- 
rell, Peake,  93.  In  an  action  on  a  promissory  note  the  fol- 
lowing acknowledgment  was  held  sufficient,  the  defendant 
not  showing  that  there  were  other  matters  beside  the  pro- 
missory  note  to  Which  the  acknowledgment  could  refer. 
"  Business  calls  me  to  L.  Should  I  be  fortunate  in  my  ad- 
ventures you  may  depend  on  teeing  me  in  B.  in  less  than 
three  weeks,  otherwise  I  must  arrange  matters  with  you  as 
circumstances  will  permit."  Frost  v.  Bengough,  1  Bingh.  266* 
Set  qJmo  CoUedge  v.  Horn,  3  Bingh.  119.  So,  "  I  will  not  pay  ; 
there  are  none  paid ;  and  I  do  not  mean  to  pay  unless  obliged  \ 
you  may  go  and  try."  Dowthwaite  v.  TeUmit,  5  M.  and  S.  75. 
See  4  D.  and  R.  179.  See  aim  Fearn  v.  Lewes,  6  Bingh.  349, 
ante,  p.  257.  An  acknowledgment  after  action  brought  is  suf* 
ficient.  Yea  v.  Fouraher,  2  Burr.  1099. 

Acknowledgment — what  not  sufficient.]  Where  in  answer  to 
a  letter  from  the  plaintiff's  attorney,  the  defendant  wrote, 
"  Sir,  as  soon  as  I  am  able  to  attend  to  my  concerns,  1  shall 
wait  on  Capt.  C.  (the  plaintiff),  whom  I  shall  be  able  to  sa- 
tisfy respecting  the  misunderstanding  which  has  occurred 
between  us/'  Gibbs,  C.  J.,  thought  it  not  sufficient  to  take 
the  case  out  of  the  statute.  Craig  v.  Cor,  Holt,  380.  So  where 
in  answer  to  a  demand  for  charges  relative  to  the  grant  of 
an  annuity  the  defendant  said,  "He  thought  it  had  been 
settled  at  the  time  the  annuity  was  granted ;  that  he  had  been 
in  so  much  trouble  since,  that  he  could  not  recollect  any  thing 
shout  it."  Helling*  v.  Shaw,  1  B.  Moore,  340,  7  Taunt.  611, 
5.  C.  So  where  the  defendant,  having  denied  the  existence 
of  the  debt,  said,  on  being  requested  to  look  at  documents  in 
proof  of  it,  ''It  is  no  use  for  me  to  look  at  them,  for  I  have 
no  money  to  pay  it  now."  Snook  v.  Mean,  5  Price,  636.  So 
where  the  defendant  referred  the  plaintiff  to  his  attorney, 
"  who  was  in  possession  of  his  determination  and  ability." 
Bicknell  v.  Keppell,  1  N.  R.  20.  Where  the  acknowledgment 
was,  "  I  cannot  afford  to  pay  my  new  debts,  much  less  my 
eld  ones,"  and  the  jury  negatived  the  acknowledgment,  the 
court  refused  a  new  trial.  Knott  v.  Farren,  4  D.  and  R.  179. 
So,  •«  I  will  see  my  attorney,  and  tell  him  to  do  what  is 
right."  Miller  v.  Caldwell,  3  D.  and  R.  267.  So  where  the 
defendant  on  being  arrested  said,  "  I  know  that  I  owe  the 
money,  but  the  bill  X  gave  was  on  a  three-penny  receipt 
stamp,  and  I  will  never  pay  it ;"  the  acknowledgment  was 
Held  insufficient.  A*  Court  v.  Cross,  3  Bingh.  329.  Where  the 
expressions  of  the  defendant  are  ambiguous,  it  is  a  question 
of  fact  for  the  jury  whether  they  amount  to  an  acknowledg- 
ment of  the  debt.  Lloyd  v.  Maund,  2  T.  R.  760. 
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Acknowledgment — when  accompanied'  with  denial  of  I&Kttk*.] 
Where  the  defendant  acknowledges  the  debt,  but  insist*  at  die 
same  time  that  the  statute  bars,  it,  such  acknowledgment  has 
been  held  in  several  cases  to  take  die  case  out  of  the  statute. 
Bryan  r.  Horseman,  4  East,  599.  Rucker  v.  Htrnnay,  Id.  604 
(*).  Clarke  v.  Brad sh aw,  3  Esp.  157.  Leaper  v.  Tatton,  16  Ettf, 
420  ;  but  tee  Bancroft  v.  Lome;,  4  M.  and  5.457,  Cotoawi  ▼. 
Marsh,  3  Taunt.  380. 

Where  the  defendant  acknowledges  the  debt,  but  insist* 
that  it  is  paid  or  discharged,  the  whole  of  his  admission  most,  as* 
it  seems,  be  taken  together,  vide  ante,  p.  34,  and  the  case  witt 
not  be  taken  out  of  the  statute.  Thus,  where  the  defendant 
said,  "  1  hare  paid  the  debt,  and  will  send  you  a  copy  of  the 
receipt,"  but  such  copy  was  never  sent,  Lord  EHenborougn 
held  the  acknowledgment  insufficient.  Birk  v.  Guy,  4  Esp.  184 
But  in  another  case  where  the  acknowledgment  was, "  that  be 
would  satisfy  the  plaintiff,  for  he  could  show  his  receipt,!'  it 
was  held  that  the  defendant  was  bound  to  produce  a  receipt, 
and  that  it  was  at  all  events  a  sufficient  acknowledgment  to 
go  to  a  jury,  upon  his  failing  to  produce  a  receipt.  Anon,  cited, 

So  where  the  acknowledgment  was,  "  Yon  owe  me  mors 
money,  I  have  a  set-off  against  it,"  it  was  held  (Best,  J.,  disu) 
not  to  take  the  case  out  of  the  statute.  Suxam  v.  SoweU,  t  B9 
and  A.  759.  So  where  on  application  for  the  amount  of  a  bill 
die  defendant  said,  "  that  there  had  beea  such  a  bill,  but  that 
the  plaintiff  and  his  deceased  partner  had' received  the  money; 
and  that  these  was  a  balance  due  to  him  (the  defendant)  from 
the  executors  of  the  deceased,"  the  acknowledgment  waf 
field  not  to  be  sufficient,  and  it  was  doubted  whether  the 
plaintiff  could  go  into  evidence  of  the  account  between  the  de- 
ceased partner  and  the  defendant,  to  falsify  what  the  latter 
•aid.  Beale  r.  Nind,  4  B.  and  A.  568.  It  seems,  however, 
that  where  the  defendant,  in  his  acknowledgment,  rests  his 
discharge  upon  a  written  instrument  to  which  he  refers  witn 
precision,  evidence  of  that  instrument  may-  be  given  to  show 
that  it  does  not  operate  as  a  legal  discharge.  Partington  v. 
Butcher,  6  Esp.  66.  HeUings  v.  Shaw,  1  B.  Moore,  344.  Beds  v. 
Nind,  4  B.  and  A.  &Tt.  See  also  De  la  Torre  v.  Saikeld,  1  Smrk 
T.  Easterby  v.  Pullen,  3  Stark.  186.  Where  the  acknow- 
ledgment was,  "  I  acknowledge  die  receipt  of  the  money* 
but  the  testatrix  gave  it  me,  it  was  held  not  sufficient  to 
take  the  case,  out  of  the  statute.  Owen  v.  WoeUey,  B.N.P, 
148. 

Acknowledgment—conditional.]  Where  the  acknowledgment 
ifc  conditional  it  has  been  held  that  the  plaintiff  must  show  the 
condition  performed ;  thus,  where  the  defendant  promised  to 
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pay.  the  debt  when  he  was  able,  Lord  Kenyon  ruled  that  the 
plaintiff  was  bound  to  show  that  the  defendant  was  then  of 
sufficient  ability  to  pay,  adding,  that  it  had  been  go  ruled  be- 
fore by  Eyre,  C.  J.  Davies  v.  Smith,  4  Etp.  35 ;  and  tee  Bee- 
ford  v.  Saunders,  2  fl*.  SI.  116.  So  where  the  promise  was, 
« I  cannot  pay  the  debt  at  present,  but  I  will  pay  it  as  soon 
at  I  can,"  the  Court  of  Kings  Bench  held  that  it  was  ne- 
cessary for  the  plaintiff  to  show  the  defendant's  ability  to  pay* 
Twer  v.  Smart,  6  B.  and  C  603.  Ayton  v.  Bolt,  4  Bingh.  105. 
ITCourt  v.  Greet,  3  Bing.  329.  But  where  the  defendant  said, 
fat  if  certain  other  persons  paid  he  should  do  the  same,  Lord 
Euenbovoagh  held  that  the  plaintiff  was  entitled  to  recover 
without  proof  that  the  other  persons  had  paid.  Loweth  v. 
fothergUl,  4  Campb.  185.  So  where  the  defendant  promised  to 
Jay  the  debt  by  instalments  if  time  were  given,  Lord  Ellen- 
borough  was  of  opinion  that  this  was  sufficient,  and  ttoe  plaintiff 
recovered  without  proof  ef  time  being  given.  Thompson  r. 
Osborne^  2  Stark.  98.  See  oho  Campbell  v.  Sewell,  1  Chitty,  609. 
Fleming  v.  Kayn*t  1  Stark.  370. 

Mutual  accounts.]  Such  accounts  as  concern  the  trade  of 
merchandise  between  merchant  and  merchant  are  excepted 
from  the  operation  of  the  statute.  Where  there  have  been 
mutual  current  and  unsettled  accounts  between  the  parties, 
and  any  of  the  items  are  within  six  years,  such  items  are 
evidence  (under  the  replication  that  the  defendant  did  pro- 
mise, &c.)  as  an  admission  of  there  being  an  open  account,  so 
as  to  take  the  case  out  of  the  statute,  like  any  other  acknow- 
ledgment. Catling  v.  Skoulding,  6  T.  R.  189,  2  Sound.  227,  * 
(a).  But  where  all  the  items  are  on  one  side,  the  statute  fs 
a  bar  to  all  demands  above  six  years  standing.  Cotes  v.  Harris,, 
B.  N.  P.  149.  Where  there  are  mutual  accounts,  but  no  item 
of  account  at  all  within  six  years,  the  plaintiff  may  reply  ape* 
ciaUy  to  the  plea  of  the  statute,  that  the  accounts  are  mer- 
chants' accounts.  2  Sound.  127,  c  (n).  But  it  has  been 
held  in  equity  that  merchants'  accounts  are  within  the 
statute,  if  they  nave  ceased  six  years.  Barber  v.  Barber,  1 8  Ves, 
296 ;  end  tee  Jones  v.  Pengree,  6  Vet.  580,  Martin  v.  Beatkeote9 
2  Eden,  169.  The  clause  in  the  statute  as  to  merchants*  Ac- 
counts is  not  confined  to  persons  actually  merchants.  Catting 
v.  Skoulding,  6  T.  R.  191. 

Tender. 

A  plea  of  tender  operates  like  ^ue  payment  of  money  into 
ctourt  as  an  admission  of  the  contract  stated  in  the  declaration. 
Cat  v.  Brain,  3  Taunt.  95.  Thus  in  an  action  on  a  guarantee 
it  supersedes  the  necessity  of  proving  it  to  be  in  writing.  Mid* 
dteten  t.  Brewer,  Peake,  15. 
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By  whom  a  tender  must  be  made.!  The  tender  need  not  be 
made  by  the  debtor  himself,  it  is  sufficient  if  made  bj  his 
agent ;  and  a  tender  by  an  agent,  at  his  own  risk,  of  more 
than  die  money  given  by  iris  principal,  is  good.  Bead  ? • 
Goldring,  ZM.andS.  86. 

To  whom  a  tender  must  be  made.']  A  tender  to  a  person  autho- 
rised by  the  creditor  to  receive  money  for  him,  is  sufficient* 
Goodland  v.  Bleweth,  1  Camph.  477.  And  where  a  clerk  who 
was  in  the  ordinary  habit  of  receiving  money  for  his  master, 
was  directed  by  his  master  not  to  receive  the  sum  in  question, 
for  that  he  had  put  it  into  the  hands  of  his  attorney,  and  die 
clerk,  on  tender  made,  refused  to  receive  the  money,  assigning 
the  reason,  it  was  held  to  be  a  good  tender  to  the  principal. 
Moffat  v.  Parsons,  5  Taunt,  307.  A  tender  to  the  attorney  on 
the  record  is  a  good  tender  to  the  principal.  Crater  v.  Pitting, 
4  B.  and  C.ante,  p.  247.  And  a  tender  to  a  person  in  the  office 
of  the  plaintiff's  attorney,  who  is  referred  to  on  the  subject  by 
a  clerk  in  the  office,  ana  who  refuses  the  tender  as  being  of  an 
insufficient  sum,  is  a  good  tender  without  showing  who  that 
person  was.  Wilmott  v.  Smith,  1  M.  and  M.  238,  3  C.  and  P. 
453,  S.  C. ;  and  see  Barrett  v.  Dure,  Id.  200,  ante,  p.  248.  Where 
the  money  was  brought  to  the  house  of  the  plaintiff,  and  de- 
livered  to  his  servant,  who  retired,  and  appeared  to  go  to  the 
master,  it  was  held  to  be  evidence  to  go  to  the  jury,  from 
which  they  might  infer  that  a  tender  was  made.  Anon.  1  Esp. 
349.  A  tender  to  one  of  several  partners  is  sufficient.  Douglas 
v.  Patrick,  3  T.  R.  683.  But  a  tender  of  a  debt  due  to  a  bank- 
rupt's estate  to  a  collector  employed  by  the  solicitor  under 
the  commission  is,  as  it  seems,  bad.  Blow  v.  Russet,  1  C.  and 
P. 365. 

Tender,  to  what  amount.]  If  a  man  tenders  more  than  he 
ought  to  pay,  it  is  good,  for  the  other  ought  to  accept  so  muck 
as  is  due  to  him.  Wade's  case,  5  Rep.  115,  c.  AstUy  v.  Rey- 
nolds, 2  Str.  916.  But  it  seems  that  such  a  tender  is  only  good 
where  it  is  made  in  monies  numbered,  so  that  the  creditor 
may  take  what  is  due  to  him.  Therefore  a  tender  of  a  5/. 
note,  from  which  the  creditor  is  desired  to  take  3/.  10i.,  is 
not  good.  Betterbee  v.  Davis,  3  Campb.  70.  Robinson  v.  Cook, 
6  Taunt.  336.  Watkins  v.  Robb,  2  Exp.  710.  Brady  v.  Jones, 
2  D.  and  R.  305.  So  where  a  party  has  several  demands  for 
unequal  sums  against  several  persons,  a  tender  of  one  sum  for 
the  debts  of  all,  is  not  a  good  tender  of  one  of  the  debts. 
Strong  v.  Harvey,  3  Bmgh.  304.  But  where  a  greater  sum  ifl 
tendered  than  the  sum  pleaded,  and  the  creditor  refuses  to 
receive  it  on  the  ground  that  the  amount  is  not  sufficient,  and 
not  on  Account  of  the  form  of  the  tender,  the  tender  is,  it 
teems,  good.  Black  r.  Smith,  Peake,  88.  Saunders  v.  Graham, 


Tendet.  263 

Cow,  121.  A  tender  to  one  of  several  partners,  including  a 
debt  due  to  the  partnership,  and  also  a  debt  due  to  that  one 
partner  individually,  is  a  good  tender  of  the  partnership 
debt,  unless  objected  to  on  account  of  the  form  of  the  tender. 
Douglas  v.  Patrick,  3  T.  JR.,  683,  and  tee  Black  v>  Smith, 
Peake,W. 

Tender,  in  what  kind  of  money.']  By  stat.  56  Geo.  III.  c.  68, 
ft.  11,  the  gold  coin  of  the  realm  is  declared  to  be  the  only 
legal  tender  for  payments  (except  as  therein  after  provided  ) 
•within  the  United  Kingdom  of  Great  Britain  and  Ireland. 
And  by  s.  12,  no  tender  of  payment  of  money  made  in  the 
silver  coin  of  the  realm  of  any  sum  exceeding  the  sum  of  40*. 
at  one  time  shall  be  a  legal  tender.  Bank  notes  are  not  a 
legal  tender.  Grigby  v.  Oates,  2  B.  and  P.  526.  But  they 
hare  been  held  to  be  a  good  tender  unless  objected  to  at  the 
time  on  that  account.  Per  Bxdler  J..  Wright  v.  Reed,  3  T.  Rm 
524,  Breton  v.  Saul,  4  Esp.  267.  So  a  tender  of  a  country  bank 
bill  of  exchange  has  been  held  good  unless  objected  to. 
Lockyer  v.  Jones  Peake,  180  (n) ;  but  see  Mills  v.  Safford,  Ibid, 
contra. 

Tender,  whether  the  money  must  be  actually  produced.']  The 
actual  production  of  the  money  due  in  monies  numbered  is  not 
necessary,  if  the  debtor  having  it  ready  to  produce,  and  offering 
to  pay  it,  the  creditor  dispense  with  the  production  of  it  at 
the  time,  or  do  any  thing  which  is  equivalent  to  that.  Per 
Lord  Ellenborough,  Thomas  v.  Evans,  10  East,  101.  Thus  where 
the  defendant  left  10/.  with  his  clerk,  for  the  plaintiff,  of 
which  the  clerk  informed  the  plaintiff  when  he  called  and  de- 
manded a  larger  sum,  and  the  plaintiff  said  he  would  not  re- 
ceive  the  10/.,  nor  any  thing  less  than  his  whole  demand,  but 
the  clerk  did  not  offer  the  10/.,  this  was  held  to  be  no  tender. 
Ibid.  And  see  Dickenson  v.  Shee,  4  Esp.  68.  But  where  the  de- 
fendant went  to  the  plaintiff  and  told  him  that  he  had  eight 
guineas  and  a  half  in  his  pocket  which  he  had  brought  for  the 
purpose  of  satisfying  his  demand,  but  the  plaintiff  told  him  he 
need  not  give  himself  the  trouble  of  offering  it,  for  that  he  would 
not  take  it,  the  tender  was  held  to  be  good.  Douglas  v.  Patrick, 
3  T.  R.  684,  and  see  Ryder  v.  Townsend,  7  D.  and  R.  119.  But 
it  would  have  been  otherwise,  if,  before  the  defendant  could 
take  the  money  out  of  his  pocket,  the  plaintiff  had  left  the 
room.  Leatherdaley,  Sweepstone,  3  C.  and  P.  342.  The  agent  of 
the  defendant  met  the  plaintiff  in  the  street  and  told  him  that 
be  was  come  to  settle  the  business  between  the  defendant  and 
him,  and  that  he  was  desired  by  the  defendant  to  offer  him 
4L ;  the  plaintiff  said  he  would  not  take  it ;  the  witness  then 
•aid  that  he  would  give  him  the  other  10s.  out  of  his  own 
pocket,  and  run  the  risk  of  being  repaid.    He  then  pulled  out 
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his  pocket-book,  and  told  the  plaintiff  that  if  iie  would  go 
into  a  neighbouring  public-house  he  would  pay  him,  but  the 
plaintiff  aaid  he  would  net  take  it ;  tins  tender  wan  held  to  he 
good,  Read  r.  Gotdring*  2  M.  and  S.  86.  Where  *  witness 
stated  that  she  was  present  at  an  interview  between  the 
plaintiff  and  defendant,  at  which  the  defendant  was  willing  to 
give  the  plaintiff  10(. ;  and  that  she  (the  witness)  offered  to 
go  up  stairs  and  fetoh  that  sum,  but  that  the  plaintiff  said  At 
nod  not  trouble  herself,  for  "he  could  not  take  it,  this  was  held  by 
Best,  C.  J.,  to  be  *  good  tender  (the  witness  stating  that  tbe 
money  was  tip  stairs') ,  though  the  defendant  did  not  take  any 
notice  of  the  witness's  offer  at  the  time.  Harding  v.  Don*, 
2  ft  and  P.  77.  But  where  the  defendant  ordered  -A.  to  pay 
the  plaintiff  71.  12*.,  and  the  clerk  of  the  plaintiffs  attorney 
demanded  81.,  on  which  A.  said  that  he  was  only  ordered  to 
pay  71.  lit.  which  sum  was  in  the  hands  of  B.f  who  was  pre- 
sent, and  B.  put  his  hand  to  his  pocket  •  as  if  to  pull  oat  his 
Socket- book,  when  A.  oesired  him  not  to  do  so,  as  the  clerk 
emanded  8/.  and  he  was  ordered  to  pay  7L  12*.  only,  and  B. 
could  not  say  whether  he  had  the  latter  sum  about  him,  but 
'swore  that  he  had  it  in  his  house,  at  the  door  of  which  be 
was  standing,  the  tender  was  held  to  be  insufficient.  Kraus  v. 
Arnold,  7  B. Moore,  59,  undue  GlaseoU  v.  Day,  o  Esp.  49. 

Tender ,  must  be  unconditional.]  In  order  to  support  a  plea  of 
tender,  there  must  be  evidence  of  an  unqualified  offer.  There- 
fore, where  the  defendant  tendered  a  sum  of  money,  and  at  the 
same  time  delivered  a  counterclaim  upon  the  plaintiff,  and  the 
plaintiff  did  not  take  up  the  money  or  paper,  but  simply  said, 
"  You  must  go  to  my  attorney,"  the  tender  was  held  insuffi- 
cient. Brady  v.  Jones,  2  D.  and  R.  305.  So  a  tender  accompa- 
nied with  a  protest  against  the  party's  liability,  appears  to  be 
insufficient.  Simmons  v.  Wilmott,  3  Eep.  94.  So  an  oner  of 
payment,  clogged  with  a  condition  that  it  should  be  accepted 
as  the  balance  due,  does  not  amount  to  a  legal  tender.  Euro 
r.Judkins,  4  Campb.  156 ;  and  see  Huxham  v.  Smith,  2  Campb. 
21,  Strong  v.  Harvey,  3  Bingh.  304.  So  where  the  tender  is 
accompanied  with  a  demand  of  a  receipt  in  full  ;  GlaseoU  v. 
Day,  b  Ksp.  48,  Higham  v.  Buddeley,  Goto,  213,  Ryder  ?. 
Townsend,  7  D.  and  R.  119 ;  but  though  a  party  tendering 
money  cannot  in  general  demand  a  receipt  for  the  money,  yet 
where  the  creditor  did  not  object  to  the  demand  of  a  receipt, 
but  that  the  sum  was  insufficient,  the  tender  was  held  by  Lord 
Kenyon  to  be  good.  Cote  v.  Blake,  Peake,  179.  But  where  the 
defendant  took  the  money  out  of  his  pocket,  and  said,  "  If 
you  will  give  me  a  stamped  receipt,  I  will  pay  yon  the  mo- 
ney/' and  the  plaintiff  replied  that  lie  would  not  take  it,  tot 
would  serve  him  with  a  Marshalsea  writ,  Abbott,  C.  J.,  bekl 
this  to  be  no  proof  of  a  tender.    Laistg  v.  Meader,  1  C.  and  r. 
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131.  The  debtor  ought  to  bring  a  receipt  with  him,  and  re- 
quire the  creditor  to  sign  it,  and  if  the  latter  refuse*,  he  is  lia- 
"    to  a  penalty  by  43  Geo.  III.  c.  126,  s.  4, 5. 


Tender,  evidence  on  replication.]  The  plaintiff  may  reply  that 
Wore  tender  made,  he  issued  a  writ.  1  Sound.  33,  b  (n).  So 
he  may  reply  a  prior  or  subsequent  demand  and  refusal.  Such 
demand  must  be  proved  to  be  of  the  precise  sum  tendered.  Ri- 
ven y.  Griffiths,  5B.  and  A.  630.  The  demand  must  be  by  a 
person  authorised  to  receive  the  money,  and  therefore  a  de- 
mand by  the  clerk  of  the  plaintiff's  attorney  is  insufficient. 
Caere  y.  Callaway,  1  Etp.  115.  A  subsequent  demand  upon 
one  of  two  joint  debtors  is  sufficient.  Peine  v.  Bowles,  1  Stark. 
323.  A  letter  written  by  the  plaintiff 's  attorney ,  and  received 
by  the  defendant,  demanding  the  sum  tendered,  is  not,  as  it 
seems,  sufficient  evidence  of  a  subsequent  demand  ;  for  at  the 
time  of  the  demand,  the  defendant  should  have  an  opportunity 
of  paying  the  sum  demanded.  Edwards  v.  Yates,  R.  and  M. 
360;  but  see  Haywood  v.  Hague,  4  Etp.  93. 

CASE  FOR  NUISANCE. 
In  an  action  on  the  case  for  a  nuisance  affecting  real  pro- 

a,  the  plaintiff  must  prove  his  title  to  the  property  affected 
e  nuisance,  the  nuisance  occasioned  by  the  defendant, 
and  the  amount  of  damage. 

Plaintiff*  s  title.]  It  is  sufficient  for  the  plaintiff  to  prove,  as 
alleged  in  the  declaration,  that  he  was  possessed  of  the  premises 
injured  by  the  nuisance.  The  right  to  incorporeal  heredita- 
ments is  frequently  proved  by  presumptive  evidence  of  enjoy- 
ment &r  upwards  of  twenty  years,  «ee  ante,  p.  16.  Where  it 
was  alleged  that  by  reason  of  his  possession  of  a  mill,  the 
plaintiff  was  entitled  to  the  use  of  a  watercourse,  it  was  held 
that  such  allegation  was  not  supported  by  evidence  of  a 
parol  license  or  agreement,  by  which  the  defendant  per- 
mitted the  exercise  of  the  right  in  question  to  the  plaintiff, 
bat  did  not  legally  grant  or  annex  it  to  the  mill.  Fentbnan 
v.  Smith,  4  East,  107;  HewUns  v.  Sfuppam;  5  B.  and  C.  221. 
In  an  action  against  a  stranger  for  disturbing  the  plain- 
tiffin  the  possession  of  a  pew,  it  is  not  necessary  for  the 
plaintiff  to  prove  repairs,  though  it  is  otherwise  where  the  ac- 
tion is  against  the  ordinary.  Kenrick  v.  Taylor,  1  Wils.  326. 
If  the  nuisance'  be  of  a  permanent  nature,  and  injurious  to 
the  reversion,  an  action  may  be  brought  by  the  reversioner 
as  well  as  by  the  tenant  in  possession,  each  being  entitled 
to  recover  his  respective  loss.  Biddleeford  v.  Onslow,  3  Lev. 
209,  1  Sound.  322,  b  (n).  So  the  reversioner  may  sue  where 
the  injury  complained  of  is  an  injury  to  his  right,  though  the 
nuisance  is  capable  of  being  easily  removed.    Shadwell  v. 
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HmtMutm,  1  M.  and  AT.  560.  In  aa  motion  by  to  rem* 
sioner  the  tenant  m  a  competent  witness  to  prove  the  injury. 
Doddingtony.Hudiony  lBt«jj*.257.  Where  he  held  ander  ■ 
written  agreement,  the  Court  of  Common  Pleas  were  divided 
en  tiw  question,  whether  it  wan  necessary  that  the  agreement 
should  be  produced  to  prove  the  met  of  the  tenancy.  Strata** 
v.  But,  5  IKag*.  136.  Bot,  in  mm  action  form  injury  to  the 
reversion  in  cutting  down  a  tree,  the  tenant  holding  under  ■ 
written  agreement,  die  Court  of  King's  Beach  held  that  it  wai 
necessary  to  produce  the  agreement.  CeUeriUw.  Hatty,  4  B. 
ana'  C.  455,  lM.andR.  444(a), 

The  nauanM.]  The  plaintiff  must  prove  an  injury  amount* 
lag  in  hw  to  a  nuisance,  it  is  a  nuisance  to  build  a  houss 
overhanging  the  house  of  another,  whereby  the  raiafaUsepsn 
the  latter  house,  fietra'sesa*,  9  iUsv£3,  a.  So  if  a  lessee 
overcharges  his  room  with  weight,  whereby  it  falls  into  the 
cellar  of  the  plaintiff  beneath.  EdmdsT*  MaaWiar,  2  £«su9S. 
So  tbe  erection  of  anything  offensive,  as  a«wioe^stye«r  liaw- 
kiln,  near  the  plaintiff's  bouse,  is  a  nuisance.  AULred't  cau, 
9  Rep.  59,  a.  But  for  such  things  as  merely  abridge  the  gra- 
tification of  the  plaintiff  in  the  enjoyment  of  his  property,  as 
shutting  out  the  prospect  from  his  windows,  an  action  will 
not  lie ;  Id.  58,  »;  and  where  the  plaintiff  brought  his  actios 
against  the  defendant  for  keeping  his  dogs  so  sear  the  plain- 
tiff's house,  that  his  family  were  prevented  from  sleeping 
dnring  the  night,  and  were  much  disturbed  dazing  the  day, 
and  the  jury  found  a  verdict  for  tbe  defendant,  though  aa 
evidence  was  given  by  him,  the  court  refused  to  grant  a  new 
trial.  Street  v.  TugweU,  &to.  N.  P,  104T.  Nor  can  an  action 
he  maintained  for  the  reasonable  use  of  a  person's  rights, 
though  it  be  to  the  annoyance  of  another,  aa  if  m  butcher, 
brewer,  &c.  use  his  trade  in  a  convenient  pteoo.  Cam.  Arg* 
Actum  <m  the  am  for  mummt  <C>  S*R.v.Wmm,  ULeas 
M.  281,  fi.  v.  Cran,  2  C.  and  F,  483.  So  an  action  for  a  am- 
sance  to  a  house  cannot  be  maintained  for  that  which  vnss  no 
nuisance  before  a  now  window  was  opened  by  the  plaintiff, 
and  which  becomes  a  nuisance  only  by  that  act.  rainranr  v. 
QbeetSG*mpl>.  51*. 

-  An  action  does  not  lie  against  a  man  far  patting  down  his 
house,  whereby  the  adjoining  house  fain  Jar  want  of  sharing* 
Beyton  v.  Miyor  of  London,  S&anAC. !%»,  But  though  the 
owner  of  the  house  injured  neglects  to  shoroitup,  vat,  if  the 
defendant  pulls  dawn  his  house  in  a  wasteful,  negligent,  and 
improvident  manner,  so  as  to  occasion  greater  risk  to  the 


owner  of  the  adjoining  house  than  in  the  ordtunry  comae  of 
doing  the  work  he  would  have  incurred,  the  defendant  is  lia- 
ble.   Waters  y.  JJffeg,  1  M.*ndM.M5i  *nd**Mf*fr.G** 
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der,  4&ortP.16X  Jta*ssv«  WmaW,  1  Ctesn,amd/e*  £&» 
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It  is  no  nuisance  merely  to  prevent  an  excess  in  the  plain- 
tiff's use  of  his  right,  as  if  A.  has  lights  in  an  ancient  house, 
and  rebuilds  the  house,  and  makes  lights  in  other  places  and 
larger;  Cam,  Dig.  Action  on  the  ease  for  nuisance  (C)  ;  but  if  an 
ancient  window  is  enlarged,  the  owner  of  the  adjoining  land 
cannot  lawfully  obstruct  the  passage  of  the  light  to  any  part 
of  the  space  occupied  by  the  ancient  window,  although  a 
greater  portion  of  light  be  admitted  through  the  unobstructed 
part  of  the  enlarged  window  than  was  formerly  enjoyed. 
Chandler  v.  Thompson,  3  Canipb.  80.     A  total  privation  of  tight 
is  not  necessary  to  maintain  this  action.    If  the  plaintiff  can. 
prove  that  by  reason  of  the  obstruction,  he  cannot  enjoy  the 
light  in  so  free  and  ample  a  manner  as  he  did  before  the  in^ 
jury,  it  is  sufficient.  Cotterell  v.  Griffiths,  4  Esp.  69.  R,  v.  Neil, 
2  C.  and  P.  485  ;  but  see  Back  v.  Stacey,  2  C.  and  P.  465. 

A.,  the  owner  of  two  adjoining  houses,  granted  a  lease  of 
one  of  them  to  B.  He  afterwards  leased  the  other  to  C, 
there  then  existing  in  it  certain  windows.  After  this,  B.  ac- 
cepted a  new  lease  of  his  house  from  A.  It  was  held  that  B. 
could  not  alter  his  tenement,  so  as  to  obstruct  windows  exist* 
ing  in  C.'s  house  at  the  time  of  C.'s  lease  from  A.,  though, 
the  windows  were  not  twenty  years  old  at  the  time  of  the  al- 
teration. Coutts  v.  Gorham,  1  M.  and  M.  396 ;  and  see  Comptou 
v.  Richards,  1  Price,  27.  Riveere  v.  Bower,  R.  and  M.  24. 

The  nuisance,  occasioned  by  the  defendant,']  This  action  may 
be  brought  either  against  the  person  who  originally  occasioned 
the  nuisance,  or  against  his  alienee  who  permits  it  to  be  con- 
tinued, but  a  request  to  the  alienee  to  remove  or  abate  the 
nuisance  must  be  proved.  Penruddock's  case,  5  Rep.  101,  a. 
Where  a  notice  to  remove  the  nuisance  had  been  served  upon, 
the  predecessor  of  the  defendant,  Abbott,  C.  J.,  ruled  that, 
being  delivered  on  the  premises  to  the  occupier  for  the  time 
being,  it  bound  a  subsequent  occupier.  Salmon  v.  Bensley,  JR. 
and  Af.  189.  Where  a  landlord  employed  workmen  to  repair 
a  house  in  the  possession  of  his  tenant,  who  was  bound  to  re- 
pair, and  directed  the  repairs,  he  was  held  answerable  for  a 
nuisance  occasioned  by  the  negligence  of  his  workmen.  Leslie 
v.  Pounds,  4  Taunt.  649,  and  see  post.  So  in  an  action  for  ob- 
structing the  plaintiff's  lights,  a  clerk  who  superintends  the 
erection  of  the  building  by  which  they  are  darkened,  and  who 
alone  directs  the  workmen,  is  liable  to  be  joined  as  a  co-de- 
fendant with  the  original  contractor.  Wilson  v.  Peto,  6  B.  Moore, 
47.  Bat  an  action  on  the  case  for  not  repairing  fences  can 
only  be  maintained  against  the  occupier,  and  not  against  the 
ownee  of  the  fee  not  in  possession.  Cheetham  v.  Hampson, 
4  7.  R.  318.  Unless  the  owner  was  bound  to  repair.  Payne 
v.  Rogers,  %  H.  B.  349.    See  BoyU  v.  Tamlyn,  6  B.  and  C.  349* 
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Where  persons  in  the  exercise  of  a  public  dut  y,  as  commis- 
sioners of  sewers  or  trustees  of  roads,  do  some  act  within  their 
jurisdiction,  which  is  in  fact  a  nuisance  to  the  property  of 
another,  yet  no  action  lies ;  Piatt  Glass  Co.  v.  Meredith,  41.R. 
794,  Harris  v.  Baker,  4  Af.  and  S.  27 ',  Sutton  v.  Clarke,  6  Taunt. 
43,  Boulton  v.  Crowther,  2  B.  and  C.  703 ;  but  if  they  act  in 
an  arbitrary  and  oppressive  manner  they  are  answerable; 
Leader  v.  Moxon,  3  Wils.  461,  Boulton  v.  Crowther,  2  B.avdC. 
707 ;  and  so  if  they  exceed  the  authority  intrusted  to  them ; 
Boidton  v.  Crowther,  2  B.  and  C.  709,  710,  Plate  Glass  Co. 
v.  MrnNfttA,  4  T.  R.  796 ;  or  act  carelessly  or  negligently. 
Jonet  v.  Bird,  5  B.  and  A.  857.  Boulton  v.  Crowther,  2  B.aud 
€.  711. 

Defence. 

The  defendant  may  show  under  the  general  issue  that  the 
act  complained  of  was  done  by  the  plaintiff's  license ;  and  if 
the  defendant  has  expended  money  in  consequence  of  haying 
obtained  the  plaintiff's  license,  the  latter  cannot  revoke  the 
license  without  tendering  the  expenses  to  the  defendant.  Win- 
ter  v.  Btvckwell,  8  East,  308. 

If  an  ancient  window  has  been  completely  shut  up  with 
trick  and  mortar  above  twenty  years,  it  loses  its  privilege; 
"Lawrence  v.  Obee,  3  Campb.  514 ;  and  where  it  appeared  that 
the  plaintiff's  messuage  was  an  ancient  house,  and  that  ad- 
joining to  it  there  had  formerly  been  a  building  in  which 
there  was  an  ancient  window  next  the  lands  of  the  defendant, 
«nd  that  the  former  owner  of  the  plaintiff's  premises,  about 
seventeen  years  before,  had  pulled  down  this  building,  and 
.had  erected  on  its  site  another,  with  a  blank  wall  next  ad- 
joining the  premises  of  the  defendant,  and  the  latter,  about 
three  years  before  the  commencement  of  the  action,  erected  a 
r building  next  the  blank  wall  of  the  plaintiff,  who  opened  a 
window  in  that  wall  in  the  same  place  where  the  ancient  win- 
dow had  been  in  the  old  building,  it  was  held  that  he  could 
not  maintain  any  action  against  the  defendant  for  obstructing 
the  new  window,  because  by  erecting  the  blank  wall  the  owner 
not  only  ceased  to  enjoy  the  right,  but  had  evinced  an  inten- 
tion never  to  resume  the  enjoyment.  Moore  v.  Rawton,  3  B.  and 
C.  332. 

In  actions  on  the  case,  in  which  the  gist  of  the  action  is  the 

consequential  damage,  the  time  of  limitation  begins  to  ran 

.from  the  time  of  the  occurring  of  the  consequential  damage. 

Robert*  v.  Read,   16  East,  215;  and  tee  Gillon  v.  BoddmgUmt 

,  .R.  and  M.  161.  Howell  v.  Young,  5  B.  and  C.  268.     Where  a 

.statute  directed  an  action  to  be  brought  within  six  months 

-  after  the  matter  ox  act  done,  and  the  injury  was  sinking  a  sewer, 

whereby  the  walls  of  the  plaintiff's  house  cracked,  it  was  held 
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that  the  action  must  be  brought  within  six  months  from  the 
time  of  the  walls  cracking.  Lloyd  v.  Wigiiey,  6  Bingh.  489.    • 


CASE  FOR  DISTURBANCE  OF  COMMON. 

In  an  action  on  the  case  for  disturbance  of  common,  the 
plaintiff  must  prove  his  right  of  common,  the  disturbance  by  • 
the  defendant,  and  the  damage. 

Proof  of  right  of  common."]    The  plaintiff  need  not  prove  his 
title  to  the  same  extent  as  he  has  set  it  out  in  his  declaration, 
for  the  disturbance  is  the  gist  of  the  action,  and  the  title  is 
only  inducement.  B.  N.  P.  75,  76. 1  Sound.  346,  a  (n).  Thus 
if  he  states  that  he  was  possessed  of  a  messuage,  and  so  many- 
acres  of  land,  with  the  appurtenances,  and  by  reason  thereof 
ought  to  have  common,  &c,  this  allegation  is  divisible,  and 
he  may  prove  that  he  was  possessed  of  the  land  only,  and 
entitled  to  the  common,  in  respect  of  such  land.  Ricketts  v. 
Salwey,  1  B.  and  A.  360.     An  allegation  of  right  of  common 
for  all  the  plaintiff's  cattle,  levant  and  couchant,  is  supported 
id  evidence,  although  the  common  is  not  sufficient  to  feed  all 
the  cattle  for  any  length  of  time ;  Willis  v.  Ward,  '2  Chitty, 
297;  and  an  allegation  of  a  right  of  common  "  for  all  com- 
monable cattle,  levant  and  couchant,"  is  proved  by  a  grant 
"  of  reasonable  common  of  pasture."  Doidge  v.  Carpenter,  6  Jtf. 
«*d  S.  47.    An  averment  that  the  plaintiff  was  entitled  to  > 
common  of  pasture  for  all  his  cattle,  levant  and  couchant 
npon  his  land,  is  supported  by  evidence  that  the -plaintiff  was 
a  part  owner  with  the  defendant  and  others,  of  a  common, 
field,  upon  which,  after  the  corn  was  reaped,  and  the  field 
cleared,  the  custom  was  for  the  different  occupiers  to  turn 
out,  in  common,  their  cattle,  the  number  being  in  proportion 
to  the  extent  of  their  respective  lands  within  the  common 
field,  although  such  cattle  were  not  maintained  upon  such 
land  during  the  winter,  and  although  the  custom  proved  was, 
to  turn  out  according  to  the  extent,  and  not  to  the  produce  of 
the  land,  in  respect  of  which  the  right  was  claimed ;  and  it 
was  also  held  not  to  be  necessary  for  the  plaintiff  to  state  his 
right  to  be  with  the  exception  of  his  own  land,  but  that  it 
was  well  laid  to  be  over  the  whole  common.   Cheesman  v. 
Hardham,  1  B.  and  A.  706.     Where  the  plaintiff  claimed  a 
right  of  common  for  all  his  commonable  cattle,  and  the  proof 
was,  that  he  had  turned  on  all  the  cattle  he  had  kept,  but 
that  he  never  had  kept  any  sheep,  it  was  held  that  this  was 
evidence  of  a  right  for  all  commonable  cattle,  to  be  left  to  the 
consideration  of  the  jury.  Manifold  v.  Pennington,  4  B.  and  C. 
161. 
Hearsay  is  admissible  to  prove  a  customary  right  of  com- 
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mon,  anUt  p.  21;  but  whether  it  is  admissible  to  prore  ft  pre- 
scriptive right,  strictly  private,  has  been  doubted,  ibid. 
A  person  who  claims  a  customarv  right  of  common,  is  not 
competent  to  prove  a  ngnt  of  common  claimed  under  the 
same  custom ;  but  it  is  otherwise  where  the  issue  does  not 
affect  any  common  right,  but  is  merely  on  a  right  of  common 
claimed  by  prescription,  ante,  p.  82. 

The  disturbance  by  the  defendant.']  This  action  is  maintain- 
able  against  another  commoner,  as  well  as  against  a  stranger ; 
Atkinson  v.  Teasdale,  2  W.  BL  817  ;  and  although  the  plaintiff 
himself  has  been  guilty  of  a  surcharge.  Hobson  v.  Todd,  4  T.  R. 
v"l.  But  in  an  action  against  the  lord,  the  plaintiff  mast 
sllege  a  surcharge,  and  prove  it,  by  showing  that  there  is  not 
a  sufficiency  of  common  left  for  him.  Smith  v.  Feveretl,  2  Mod. 
6.  1  Saund.  346  b  (n).  Where  the  lord  has  licensed  a  third 
person  to  put  cattle  on  the  common,  the  plaintiff  may  declare 
against  him  as  a  stranger  for  a  disturbance,  generally ;  Ibid. 
Hobson  v.  Todd,  4  T.  R.  73 ;  and  it  will,  as  it  seems,  lie  upon 
the  defendant  to  prore  the  license,  and  that  he  has  not  ex- 
ceeded it,  but  has  left  a  sufficiency  of  common  for  the  plaintiff. 
1  Saund.  346,  b  {new  notes). 

Damage.]  In  an  action  against  a  stranger,  the  smallest  da- 
mage, as  carrying  away  the  dung  from  the  common,  is  suffi- 
cient to  maintain  the  action.  Pindar  v.  Wadsworth,  2  East,  154. 
(So  in  an  action  against  another  commoner  for  surcharging,  it 
Is  sufficient  to  prove  that  the  defendant  put  on  the  common 
more  cattle  than  he  had  a  right  to  do,  without  proving  any 
specific  damage.  Hobson  v.  Todd,  4  T.  R,  71. 

Defence. 

This  being  a  possessory  action,  the  defendant  may  sno* 
that  the  common  has  been  enclosed  and  held  in  severalty,  ad- 
versely, for  upwards  of  twenty  years,  which  is  a  bar  to  the 
entry  of  the  commoner.  Hatch  v.  Bacon,  2  Taunt.  156. 


CASE  FOR  DISTURBANCE  OF  WAY. 

In  an  action  on  the  case  for  disturbance  of  way,  the  plaintiff 
must  prove  his  right  to  the  way  as  alleged  in  the  declaration, 
and  the  disturbance  by  the  defendant. 

Right  of  way,  how  proved."]     If  the  action  is  brought  for  a 

nuisance  in  a  public  highway,  in  which  the  plaintiff  must 

•show  that  he  has  sustained  some  particular  damage,  the 

plaintiff  may  prove  the   way  to  be  public,  by  evidence  of 

icommon  reputation.  Austin's  case,  1  Vent.  189.    A  way  leading 
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to  my  market-town,  and  common  for  all  travellers,  and  com-  - 
autnicating  with  any  great  road,  is  a  highway ;  but  if  it  lead 
only  to  a  church,  or  house,  or  village,  or  to  the  fields,  it  is  a 
private  way.  Per  Hale,  C.J.,  ibid.  As  to  dedication  of  way 
to  the  public,  see  ante,  p.  17.  In  a  very  late  case,  where  the 
public  had  used  an  unpaved  and  unfinished  street  for  four  or 
five  years,  the  court  held  that  the  jury  were  warranted  in  pre- 
suming a  dedication  to  the  public.  JarvU  v.  Dean,  3  Bingh* 
447. 

A  private  way  may  be  claimed  by  grant,  prescription,  re- 
servation, or  as  of  necessity.  An  adverse  user  of  a  way  fojr 
upwards  of  twenty  years,  will  be  evidence  of  a  grant,  ante,  p. 
16.  The  particular  description  of  way,  as  a  cart-way,  horse- 
way, or  foot-way,  must  be  proved ;  and  evidence  of  a  pre- 
scriptive right  of  way  for  all  manner  of  carriage*,  does  not 
necessarily  prove  a  right  of  way  for  all  manner  of  cattle, 
though  it  is  evidence  to  go  to  tne  jury.  Ballard  v.  Dyson, 
1  Taunt.  279.  Where,  in  an  indictment,  a  way  was  stated  to 
he  "  for  all  the  liege  subjects,  &c.  to  go,  &c.  with  their 
horses,  coaches,  carts,  and  carriages,"  and  the  evidence  was 
that  carts  of  a  particular  description,  and  loaded  in  a  parti- 
cular manner,  could  not  pass  along  the  way,  it  was  held  to  be 
no  variance.  R.  v.  Lyon,  H.  and  M.  151.  The  termini  of 
the  way,  as  stated  in  the  declaration,  must  be  proved,  and  a 
variance  will  be  ratal.  Thus  the  claim  of  a  prescriptive  right 
of  way  from  A.,  over  the  defendant's  close  unto  D.,  is  not 
supported,  if  it  appear  that  a  close,  called  C,  over  which  the 
way  once  led,  and  which  adjoins  to  D.,  was  formerly  pos- 
sessed by  the  owner  of  close  A.,  and  was  by  him  conveyed  in 
fee  to  another,  without  reserving  the  right  of  way,  for 
thereby  it  appears  that  the  prescriptive  right  of  way  does  not, 
as  claimed,  extend  unta  D.,  but  stops  short  at  C.  Wright  v. 
Rattray,  1  East,  377.  The  plaintiff  might  perhaps  still  have 
had  a  right  of  way  towards,  but  certainly  not  unto  the  terminus, 
Per  Lord  Kenyon,  ibid. ;  and  where  the  defendant  in  trespass 
quare  clausumfregit  prescribed,  in  his  plea  for  an  occupation 
way  from  his  own  close  "unto,  through  and  over  the  said 
several  closes,  in  which,  &c.  to  and  unto  a  certain  highway, 
&c,  and  from  thence  back  again  unto  the  said  close  of  the 
defendant,"  and  it  appeared  at  the  trial  that  one  of  the  several 
intervening  closes  was  in  the  possession  of  the  defendant 
himself,  Lord  Kenyon  thought  the  prescription  negatived, 
tnd  the  plaintiff  had  a  verdict ;  but  a  new  trial  was  granted 
by  the  Court  of  Common  Pleas.  Jacksonr.  ShiUito,  cited  1  East, 
381.  Where  the  way  is  claimed  as  a  way  of  necessity,  the 
plaintiff' must  prove  the  grant  of  the  land  to  which  the  way 
leads  to  himself,  and  that  he  has  no  other  way  to  the  land, 
except  the  way  in  question,  over  the  grantor *s  close.  Clark 
.▼•  Cfljggt,  Cro.  Jac.  170. 
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Disturbance  by  the  defendant.']  The  plaintiff  most  prove 
some  disturbance  by  the  defendant,  and  where  the  action  is  for 
a. nuisance  in  a  highway,  he  must  show  some  special  damage; 
for  where  the  inconvenience  is  general  only,  and  no  parti- 
cular damage  has  been  sustained  by  any  one  individual,  an 
action  on  the  case  cannot  be  supported  ;  Fineux  v.  Hovenden, 
Cro.  FMz.  664 ;  Hubert  v.  Groves,  1  Esp.  148 ;  but  it  is  suffi- 
cient to  show  that  by  the  stopping  of  the  highway,  the 
plaintiff  has  been  compelled  to  use  a  longer  and  more  difficult 
way.  Com,  Dig.  aetimi  on  the  case  for  nuisance  (C),  Greatly  v. 
Codling,  $  Bingh.  263. 

Defence. 

The  defendant  may  show  that  the  way  has  been  extin- 
guished by  an  incisure  act,  &c,  or  if  the  way  is  claimed  by 
presumed  grant,  he  may  show  that  during  the  adverse  user, 
the  land  was  in  the  possession  of  a  tenant,  ante,  p.  18.  If  the 
way  is  claimed  as  a  way  of  necessity,  he  may  show  that  the 
plaintiff  can  approach  the  place  to  which  it  leads  over  his  own 
land,  and  that  consequently  the  way  of  necessity  has  ceased. 
Holme*  v.  Goring,  2  Bingh.  76.  So  he  may  show  that  the  way 
was  only  a  way  by  sufferance,  during  the  pleasure  of  him- 
self and  the  plaintiff,  see  Reynolds  v.  Edwards,  Willet,  282,  as 
evidence  of  which  he  may  show  that  he  has  kept  a  gate,  &c. 
across  the  road,  or  that  the  plaintiff  has  paid  him  a  compen- 
sation for  the  use  of  the  way. 


CASE  FOR  NEGLIGENCE. 

In  an  action  on  the  case  for  negligence,  the  plaintiff  most 
prove  the  defendant's  liability,  the  negligence,  and  the  da- 
mage sustained. 

Defendant'*  liability,  in  case  of  negligent  driving,  £fc]  In  ge- 
neral where  a  servant  is  guilty  of  negligence  in  driving  his 
master's  carriage,  the  latter  is  answerable  in  an  action  on  the 
case,  and  an  allegation  that  the  defendant  negligently  drove, 
&c.  is  supported  by  evidence  that  his  servant  was  the  driver; 
Brttcker  v.  Fromont,  6  T.  R.  659 ;  but  a  master  is  not  answer- 
able for  the  wilful  and  malicious  act  of  his  servant ;  M'Manu* 
v.  Ciicket,  1  East,  106 ;  thus  where  the  defendant's  servant 
wantonly,  and  not  for  the  purpose  of  executing  his  master's 
orders,  strikes  the  plaintiff's  horses,  and  thereby  produces  the 
accident,  the  master  is  not  liable ;  but  where  in  the  course  of 
his  employment  he  so  strikes,  although  injudiciously,  his 
master  is  liable.  Croft  v.  Alison,  4  B.  and  A.  590.  So  even 
where  the  master  of  a  ship  was  on  board  at  the  time  when  an 
injury  was  done  to  another  ship  by  the  wilful  misconduct  of  a 
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sailor,  he  was  held  not  to  he  liable.    Bawdier  ▼.  Noidstrom, 
1  Taunt,  568.     Where  A.  and  B.  were  jointly  interested  ia 
the  profits  of  a  common  stage  waggon,  hut  hj  a  private  agree- 
ment between  themselves,  each  undertook  the  management  of 
the  waggon,  with  his  driver  and  horses,  for  specified  dis- 
tances, it  was  held  by  Gihbs,  C.  J.,  that  tbey  were,  notwith- 
standing this  private  agreement,  jointly  responsible  to  third 
persons  for  the  negligence  of  their  drivers  throughout  the 
whole  distance ;  ana  that  an  averment  that  the  negligence  was 
occasioned  by  the  driver  of  A.  (against  whom  alone  the  action 
was  brought)   was  supported  by  proof  that  the  driver  was 
actually  employed  by  B.  in  conducting  the  waggon  for  his  own 
stages.   W aland  v.  Elkins,  1  Stark.  272 ;   see  Fromont  v.  Coup- 
land,  2  Bingh.  170.     Where  a  stable-keeper  let  four  horses  to 
a  person  to  draw  his  carriage  to  Epsom,  and  the  horses  were 
driven  by  the  servant  of  the.  stable-keeper,  Lord  Ellenbo- 
rougu  was  of  opinion  that  the  latter  was  liable  for  any  acci- 
dents occasioned  by  the  post-boy's  misconduct  on  the  road  ; 
Dean  v.  Branthwaite,  5  Esp.  35 ;  SammeU  v.  Wright,  id.  263  ; 
Sir  H.  Houghton's  cote,  coram  Ld.  EUenb.  cited  5  B.  and  C.  550 , 
S.  P. ;  and  where  the  owner  of  a  carriage  hired  of  a  stable- 
keeper  a  pair  of  horses  to  draw  it  for  the  day,  and  the  owner 
of  the  horses  provided  a  driver,  who  received  no  wages,  but  a 
gratuity  from  the  owner  of  the  carriage,  and  who  was  guilty 
of  negligent  driving,  it  was  held  by  Abbott,  C.  J.,  and  Little- 
dale,  J.,  that  the  owner  of  the  carriage  was  not  liable  to  be 
sued  for  such  injury ;  Bayley  and  Holroyd,  J.  J.,  diss.  Lougher 
v.  Pointer,  5  B.  and  C.  547.    Upon  the  same  principle,  where 
the  owner  of  a  carriage  hired  four  post  horses  and  two  postil- 
ions of  a  livery-stable-keeper  for  the  day,  to  take  him  from 
London  to  Epsom  and  back,  and,  in  returning,  the  postilions 
damaged  the  carriage  of  a  third  person,  it  was  held  that  such 
third  person  might  sue  the  livery-stable-keeper  for  the  da*, 
mage.  Smith  v.  Lawrence,  2  M.  and  R.  1  ;'and  see  Goodman  v. 
Reimell,  1  Moore  and  P.  241.     In  case  for  negligence  against 
the  proprietors  of  a  stage-coach,  where  it  appeared  in  evi- 
dence that  one  of  the  defendants  was  driving  at  the  time  when 
the  accident  happened,  the  jury  having  found  that  it  hap- 
pened through  his  negligent  driving,  it  was  held  that  the 
plaintiff  might  maintain  case  against  all  the    proprietors, 
though  he  might  perhaps  have  been  entitled  to  sue  the  one 
who  drove,  in  trespass.   Moreton  v.  Harden,  4  B.  and  C.  223  j 
and  tee  post,  "Trespass." 

In  an  action  for  negligent  driving,  some  negligence  must 
he  proved,  and  it  is  not  sufficient  merely  to  shown  an  acci- 
dent, unless  it  be  of  such  a  nature  as  to  afford  a  presumption 
of  negligence ;  thus  proof  that  a  stage-coach  broke  down* 
raises  a  presumption  that  the  accident  arose  either  from 
the  unskilfulness   of  the  driver,    or  the   insufficiency   of 

n5 
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the  coach ;  Christie  v.  Griggs,  2  Campb.  79 ;  and  so  vhere 
ft  coach  which  is  overloaded  breaks  down,  the  excess 
in  the  number  of  passengers  has  been  held  to  be  con- 
clusive evidence  of  the  accident  having  arisen  from  overload- 
ing. Israel  v.  Clark,  4  E$p.  259.  But  where  the  injury  is  the 
result  of  mere  accident,  no  action  lies ;  thus  where  the  coach- 
man was  driving  in  the  middle  of  the  road,  and  not  on  bis 
own  side,  but  there  were  no  other  coaches  on  the  road,  and 
the  horses  took  fright  and  overturned  the  coach,  it  was  held  to 
afford  no  evidence  of  negligence  ;  Aston  v.  Heaven,  2  Esp.  533 ; 
and  see  Wordsworth  v.  Willan,  5  Etp.  273,  where  the  rule  with 
regard  to  keeping  the  road  is  said  to  be,  that  if  a  carriage 
coming  in  any  direction  leaves  sufficient  room  for  any  other 
carriage,  horse,  or  passenger,  on  its  side  of  the  way,  it  is  suf- 
ficient. In  Wayde  t.  Lady  Carr,  2  D.  and  R,  256,  the  court 
said  that  whatever  might  be  the  law  of  the  road,  it  was  not  to 
1)6  considered  as  inflexible  and  imperative, since  in  the  crowded 
streets  of  the  metropolis,  situations  end  circumstances  might 
frequently  arise  where  a  deviation  from  what  is  called  the  law 
Of  the  road  Would  not  only  be  justifiable  but  absolutely  neces- 
sary. ^Vhere  the  defendant  was  driving  on  the  wrong  side 
of  the  road,  which  was  of  considerable  breadth,  and  the  plain- 
tiff's seivaut,  who  was  on  horseback,  without  any  reason, 
crossed  over  to  the  side  on  which  the  defendant  was  driving, 
and  on  endeavouring  to  pass  his  horse  was  killed,  Lord 
Kenyon  held  that  it  was  putting  himself  voluntarily  into 
danger,  and  that  the  injury  Was  of  his  own  seeking ;  but  the 
jury  found  a  verdict  for  the  plaintiff,  which  the  Court  of  K.  B. 
refused  to  disturb.  Crnden  v.  Fentham,  3  Esp.  665.  See  also 
"Chaplin  v.  Haxees,  3  C.  and  P.  554.  As  to  the  rule  for  ships 
at  sea,  vide  Handasyde  v.  Wilson,  3  C.  and  P.  528.  In  order  to 
subject  the  master  to.  damages,  it  must  appear  that  there  has 
been  something  to  blame  on  the  part  of  his  servant ;  and  he  is 
blameable  if  he  has  not  exercised  the  best  and  soundest 
judgment  on  the  subject;  if  he  could  have  exercised  a  better 
judgment  than  he  did,  the  owner  is  liable.  Per  Lord  EUenb., 
Jackson  v.  Toilet,  2  Stark.  39.  The  coachman  must  have  com- 
petent skill,  and  must  use  that  skill  with  diligence ;  he  must 
t>e  well  acquainted  with  the  road  he  undertakes  to  drive ;  be 
must  be  provided  with  steady  horses ;  a  coach  and  harness  of 
sufficient  strength  and  properly  made ;  and  also  with  lights  by 
night.  Per  Best,  C.JT.,  Crojtsv.  Waterhouse,  3  Bmgh.  321.  If 
the  driver  may  adopt  either  of  two  courses,  one  of  which  is 
Safe  and  the  other  hazardous,  and  he  elects  the  latter,  he  if 
'responsible  for  the  mischief  which  ensues.  Maykew  v.  Boyee, 
1  Statk.  423.  If  the  driver  of  a  stage-coach  neglects  to  in- 
form an  outside  passenger  of  his  danger,  where  the  way  passes 
through  a  low  arch -way,  the  owner  of  the  coach  is  liable  for 
the  damage.  Dudley  v.  Smith,  1  Campb.  167.    If  a  passenger 
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m  consequence  ef  the  negligence  of  the  defendant,  is  pieced 
in  such  a  situation  as  obliges  lam  to  adopt  the  alternative  of 
leaping  from  the  coach,  or  rernaining  at  certain  peal,  and  he 
leaps,  end  in  hurt,  the.  defendant  is  liable ;  bnt  it  must  appear 
that  the  leaping  was  a  prudent  precaution  for  the  purpose  of 
self-preservation*  Jems  v,  £o*jw»  1  Stark.  49iS»  The  defend- 
ant's serr ant  who  drove  the  carriage  is  not  a  competent  wit- 
ness to  dispsove  the  negligence*  ante,  p.  82 ;  and  in  an  action 
ef  negligence  lor  running  against  the  plain  tiff's  cart  with  a 
drey,  the  plaintiff  cannot  cell  his  servant,  who  drove  the  cart, 
without  releasing  him.  MUUrr.  F*U*ntr,  X  Comae.  251 ;  ante, 

svas. 

D^mdamtiUobiiity,  in  am  cf  damage  by  anmvb*]  The  owner 
of  a  wild  and  ferocious  animal,  as  a  Hon*  a  bear,  etc.  which 
escapee  and  does  damage,  is  liable,  without  any  proof  of 
nonce  of  theantxnaTsferecity ;  bnt  when  the  damage  is  done 
by  a  domestic  animal,  as  a  bell,  a  dog*  &c.  the  plaintiff  must 
anew  that  the  defendant  knew  that  the  animal  was  accustomed 
to  do  mischief ;  m  J*,  v.  Iruj^nt^S  Ld~  Ream.  1583 ;  B.  N.P. 
76 ;  and  if  a  man  keeps  a  dog  which  is  accustomed  to  bite 
sheep,  &c,  and  the  owner  knows  it,  and  notwithstanding  keeps 
the  dog  still,  and  afterwards  the  dog  bites  a  horse,  thi*  is  ac- 
tionable ;  per  Powell,  J»,  Jcnfcsm  T.  Turner,  1  Ld.  Raym.  110 ; 
•and  where  the  aHpgation  in  the  declaration  was,  that  the  dog 
was  accustomed  to  bite  mankind,  and  that  the  defendant  knew 
it,  it  was  held  by  Abbott,  J.,  that  proof  that  the  defendant 
had  named  a  person  to  beware  of  the  dog  le»t  he  should  be 
bitten,  wan  evidence  to  go  to  the  jury  in  support  of  the  alle- 
gation ;  Judge  v.  Car,  1  Stearic.  285;  me  1  B.  and  A.  62$; 
though  where  it  was  alleged  that  the  defendant  knew  that  the 
dag  was  accustomed  to  bite  sheep,  the  Court  of  King's  Bench 
held  tbatpreef  thatthedoghad  jumped  at  a  man,  and  had  chased 
sheep,  wan  net  evidence  to  support  the  action.  Herttef  v.  Hal- 
*Wti,  2  Sink.  214,  1  JL  end  A.  6$©*  &.C.  So  in  an  action  far 
keeping  a  dog  which  bit,  the  plaintiff,  Lord  Ellenberough  held 
it  not  to  be  sufficient  to  show  that  the  dog  was  of  a  fierce  and 
savage  disposition,  and  usually  tied  up  by  the  defendant,  and 
that  the  defendant  had  penalised  to  make  a  pecuniary  satis 
&etien  to  the  plaintiff.  Bern  v.  Dpcm,  4  Cams*..  198.  It  does 
net  appear  from  the  report  of  thin  ease,  whether  there  was  an 
allegation  that  the  dog  wan  accustomed  to  bite  mankind.  So? 
%  Storfc.  J14  (n).  Where  a  dog  has  once  bit  a.  man*  and  the 
earner  having  notice  thereof,  lets  him  go  about,  or  lie  at  his 
deer,  an  action  will  lie  against  him  by  a  person  who  is  bit; 
though  it  happened  by  such  person  trending  en  the  dog  etoea, 
sor  it  wan  owing  to  the  defendant  not  hanging  the  dog,  Smith. 
▼.  Pdahy  %  Sir.  1964 ;  so  where  the  defendant's  dog  was  re- 
ported to  bemad,  and  the  defendant  tied  him.up,  but  he  broke 
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loose,  and  bit  the  plaintiff's  child,  who  died  of  hydrophobia, 
it  was  held  that  the  defendant  was  liable  in  damages  to  the 
amount  of  the  apothecary's  bill  for  attending  the  child ;  and 
Lord  Kenyon  admitted  evidence  of  reports  in  the  neighbour- 
hood that  the  dog  had  been  bitten  by  a-  mad  dog,  to  prove  the 
scienter ;  Janes  v.  Perry,  2  £».  482, .  differently  reported  Peeks 
Ev.  292,  5th  edit. ;  bat  if  a  dog,  accustomed  to  bite,  be  let 
loose  at  night  for  the  protection  of  the  defendant's  yard,  and 
the  injury  arise  from  the  plaintiff  incautiously  going  into  the 
yard,  after  it  has  been  shut  up,  no  action  will  lie.  Brock  v. 
Copeland,  1  JEip.  203.  A  person  has.  a  right  to  keep  a  fierce 
dog  to  protect  his  property,  but  not  to  place  it  in  on  the  ap- 
proaches to  his  house,  so  as  to  injure  persons  exercising;  a  law- 
ful purpose  in  going  along  those  paths  to  the  house.  Per  Tut" 
dal,  C.J.,  Sarch  v.  Blackburn,  1  M.  and  M.  MSS.,  4  C.  and  P. 
297,  S.  C.  See  alio  Blachnan  v.  Simmons,  3  C.  and  P.  138.  The 
principle  of  these  cases  was  discussed  in  Bird  v.  Holbrook, 
4  Bingh.  628,  where  it  was  held  that  a  person  who  for  the 
protection  of  his  property  sets  a  spring-gun  without  notice 
in  a  walled  garden,  is  answerable  in  damages  to  a  person, 
who,  having  climbed  over  the  wall  in  search  of  a  strayed  fowl, 
.is  injured  by  the  gun. 

Defendant's  liability  for  not  enclosing  cellars,  SfcJ]  Where  the 
-tenant  of  a  house  was  bound  to  repair  it,  but  the  landlord  su- 
perintended the  repairs,  and  the  cellar  was  left  in  a  danger- 
ous state  and  an  accident  happened,  the  landlord  was  held 
liable ;  Leslie  v.  Pounds,  4  Taunt.  649.  Payne  v.  Bogert,  2  H. 
Bl.  349 ;  so  where  the  defendant  had  employed  a  bricklayer 
to  make  a  sewer,  who  left  it  open,  in  consequence  of  which 
the  plaintiff  fell  in  and  broke  his  leg,  the  defendant  was  held 
liable ;  Sly  v.  Edgley,  6  Esp.  6 ;  see  5  B.  and  C.  559 ;  so  the  oc- 
cupier of  a  house  is  bound  to  rail  in  the  area,  and  if  an  acci- 
dent happen,  it  is  no  defence  that  the  premises  had  been  in 
the  same  situation  for  many  years  before  the  defendant  came 
into  possession  of  them.  Coupland  v.  Hardingham,  3  Campb. 
398. 

Where  A.  contracted  with  B.  to  repair  his  (A.'s)  house 
lor  a  stipulated  sum ;  and  B.  contracted  with  C.  to  do  the 
work ;  and  C.  with  D.  to  furnish  the  materials,  and  the  ser- 
vant of  D.  brought  a  quantity  of  lime  to  the  house,  and 
placed  it  in  the  road,  by  which  the  plaintiff's  carriage  was 
overturned,  it  was  held  that  A.  was  liable  for  this  damage. 
JBttfAv.5tetmnanylfi.afut  P. 404j  see  4  M.  and  S.  29 ;  5  B.and 
C.  560.  So  where  -  an  incorporated  water- works'  company 
contracted  with  certain  pipe-layers  to  lay  down  pipes,  and  the 

Sipe-layers  employed  workmen,  by  whose  negligence  an  acci- 
ent  happened.  Lord  Ellenborough  held  the  company  liable. 
Matthew  v.  West  London  Wato-Workt  Co.,  3  Campb.  403;  and 
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see  Wild  v.  Gas-Light  Co.,  1  Stark.  189 ;  and  Henley  v.  Mayor 
of  Lynn,  5  Birtgh.  91. 

Defendant's  liability — innkeeper.']  The  liability  of  an  inn- 
keeper, very  closely  resembles  that  of  a  carrier.  He  is  prima 
fade  liable  for  any  loss  not  occasioned  by  the  act  of  God  or 
the  king's  enemies,  though  he  may  be  exonerated  where  the 
guest  chooses  to  have  the  goods  under  his  own  care.  Per  Bay- 
ley,  J.,  Richmond  v.  Smith,  8  B.  and  C.  11.  Where  a  traveller 
desired  to  have  his  luggage  taken  into  the  commercial  room, 
whence  it  was  stolen,  it  was  held  that  the  innkeeper  was  liable 
though  he  proved  that  according  to  the  usual  practice  of  his 
house,  the  luggage  would  have  been  carried  into  the  travel- 
ler's bed-room  if  no  order  had  been  given.  Ibid.  But  where 
a  traveller  engaged  a  private  room  for  the  purpose  of  showing 
his  goods,  and  was  told  that  there  was  a  key  in  the  door,  it 
was  held  that  as  he  had  taken  the  goods  under  his  own  cus- 
tody, the  innkeeper  was  not  liable.  Burgeu  v.  Clements,  4  M. 
and  S.  306. 

Defence. 

In  an  action  against  coach  proprietors  for  negligence,  the 
defendants  may  show  that  the  damage  was  occasioned  by 
mere  accident ;  see  supra  and  Crofts  v.  Waterhouse,  3  Bingh. 
321,  Lack  v.  Seward,  4  C.  and  P.  106  ;  and  where  the  plaintiff 
rests  his  case  on  the  presumption  of  negligence,  arising  from 
the  fact  of  the  coach  breaking  down,  the  defendant  may  show 
that  the  coach  was  examined  a  few  days  before  the  accident, 
and  no  flaw  discovered ;  and  that  the  coachman,  a  skilful 
driver,  was  driving  in  the  usual  track  and  at  a  moderate  pace. 
Christie  v.  Griggs,  2  Campb.  81.  Where  an  injury  arises  from 
an  obstruction  in  a  highway,  the  defendant  may  show  that  the 
plaintiff  by  using  common  and  ordinary  caution  might  have 
avoided  it.  Butterfieldr.  Forrester,  11  East,  60.  So  the  defendant 
may  show  that  the  immediate  and  proximate  cause  of  the  in- 
jury, was  the  unskilfulness  or  negligence  of  the  plaintiff. 
Flower  v.  Adam,  2  Taunt.  315.  See  Cruden  v.  Fentham,  3  Esp. 
685.  Lack  v.  Seward,  4  C.  and  P.  106.  So  in  an  action  for  neg- 
ligently keeping  a  mischievous  animal,  the  defendant  may 
show  that  the  animal  was  properly  at  large,  and  that  the 
accident  happened  by  the  plaintiff's  own  misconduct.  Brock 
v.  Copetand,  1  Esp.  303  $  see  Deane  v.  Clayton,  1 B.  Moore,  225, 
245. 


CASE  AGAINST  CARRIERS. 

In  an  action  on  the  case  against  a  carrier  for  not  carrying 
goods  safely,  the  plaintiff  must  prove  the  defendant's  cha- 
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nettr  of  carrier ;  the  delivery  of  the  plaintiff*  goods  to  him ; 
that  the  goods  were  not  carried  safely  ;  and  the  damage. 

Tha  defendant's  character  as  earner.']  The  proprietors  of  stage 
coaches  carrying  goods ;  the  owners  and  masters  of  vessels ; 
Mene  v.  Sine,  2  Lev.  69 ;  hoymen,  ibid.  Warded  v.  ifeuni- 
kean,  «  Eep.  693  ;  Moving  v.  Todd,  1  Stark.  92  ;  wharfingers 
said  bargemen,  Rich  v.  Kneeland,  Cro.  Joe.  330,  are  liable  as 
common  carriers.  A  carrier  is  in  the  nature  of  an  insurer, 
and  liable  for  every  accident  except  by  the  act  of  God  or  the 
king's  enemies.  Per  Lord  Mansfield,  Forward  v.  Pittard,  1  7. 
JR.  3d.  He  is,  therefore,  liable  for  accidental  fire.  Ibid.  Where 
.  a  private  person  undertakes  the  carriage  of  goods  he  is  liable, 
not  as  a  common  carrier,  but  according  to  the  terms  of  his 
contract.  Coggt  v.  Bernard,  %  Ld.  Raym.  909.  If  a  man  travel 
in  a  stage-coach  and  take  his  portmanteau  with  him,  though 
lie  has  bis  eye  on  the  portmanteau,  yet  the  carrier  is  not  ab- 
.  solved  from  his  responsibility ;  but  will  be  liable  if  the  port- 
manteau be  lost.  Per  Chambre,  J.,  Robinson  v.  Dun/more,  2  B. 
and  P.  419,  see  Middleton  v.  Fowler,  2  SaUt.  282.  Where  the 
only  proof  of  the  defendant  being  a  carrier  from  London  was, 
that  he  kept  a  booking-office,  and  that  on  a  board  at  the  door 
were  painted  the  words,  "  Conveyances  to  all  parts  of  the 
world,"  Lord  Tenterden  was  of'  opinion,  that  this  was  not 
sufficient,  there  being  in  London  booking-offices  not  belong- 
ing to  carriers.  Option  v.  Stark,  2  C.  and  P.  598. 

Where  the  contract  is  expressly  made  with  the  plaintiff, 
he  need  not  prove  that  the  goods  are  his  property  ;  but  where 
the  action  is  brought  on  the  implied  contract  with  the  owner 
of  the  goods  to  carry  them  safely,  the  plaintiff  must  prove 
that  he  is  owner,  of  which  the  bill  of  lading,  if  there  be  ont , 
will  be  evidence.  Ante,  p.  179,  Brown  v.  Hodgson,  2  Gasps. 
36,  Dawes  v.  Peck,  8  T.R.  330. 

Evidence  of  the  contract.']  Where,  in  order  to  prove  the  con- 
tract, the  carrier's  receipt  for  the  goods  is  offered  in  evi- 
dence, it  does  not  require  a  stamp,  if  the  carriage  does  not 
exceed  20f .  though  the  value  of  the  goods  is  above  that  sum. 
Latham  v.  Ruttey,  R.  and  M.  13. 

The  termini  of  the  journey  must  be  proved  as  laid.  Tucker 
v.  Craeklin,  2  Stark.  385.  But  where  it  was  averred  that  the 
plaintiff  delivered  to  the  defendant  a  trunk  to  be  put  into  a 
coach  at  Chester,  to  wit,  at,  &c.  and  safely  carried  to  Shrews- 
bury, and  it  appeared  in  evidence  that  the  trunk  was  deli- 
vered to  the  defendant  at  the  city  of  Chester,  which  is  a 
county  of  itself,  separate  from  the  county  of  Chester  at  large, 
but  within  its  ambit,  it  was  held  that  this  was  not  a  material 
variance.  Woodward  v.  Booth,  7  B.  and  C,  301. 
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Delivery  to  defendant,']  In  an  action  against  the  proprietor 
of  a  stage-coach  for  the  loss  of  a  parcel,  it  is  sufficient  to 
prove  a  delivery  of  the  parcel  to  the  driver.  William  r. 
■  Causton,  2  Stark.  82.  Unless  it  appear  that  the  delivery  was 
not  in  the  ordinary  course  of  business,  hnt  to  the  driver  to 
-carry  for  his  own  gain.  Butler  v.  Basing,  2  C.  and  P.  613.  A 
delivery  of  goods  on  board  ship  must  be  to  some  officer  accre- 
dited for  that  purpose,  as  to  the  mate.  Cobban  v.  Downe,  5  Esp. 
43.  If  the  master  receive  goods  at  the  quay  or  beach,  or  send 
his  boat  for  them,  the  owner's  responsibility  commences  with 
the  receipt.  Abbott  on  ship,  citing  Mot  lay,  b.  2,  c.  2,  s.  2.  Fra- 
gano  v.  Long,  4  B.  and  C.  219.  where  the  only  proof  of  deli- 
very was,  that  the  goods  were  left  at  an  inn-yard,  where  the 
defendant  and  other  carriers  put  up,  it  was  held  to  be  insuffi- 
cient. Selxcay  v.  Holloway,  1  Ld.  Raym.  46.  So  leaving  goods 
at  a  wharf,  piled  up  amongst  other  goods,  without  communi- 
cation with  any  one  there,  is  not  a  delivery  to  the  wharfinger. 
Buckman  v.  Levi,  3  Campb.  414. 

Proof  of  the  loss.]  It  is  incumbent  on  the  plaintiff  to  give 
some  evidence  of  negligence.  Marsh  v.  Home,  5  B.  and  C. 
327.  Slight  evidence  of  the  loss  will  be  sufficient  in  the  ab- 
sence of  all  proof  on  the  part  of  the  defendant.  Thus  where 
the  plaintiff's  shopman  was  called,  who  stated  that  he  did  not 
know  of  the  delivery,  and  that  the  parcel  could  not  have  been 
delivered  without  his  knowledge,  Hullock,  B.,  held  this  suffi- 
cient to  call  on  the  defendants  to  prove  a  delivery.  Griffiths 
v.  Lee,  1  Carr.  and  P.  110.  But  where  the  defendant  has  re- 
stricted his  liability,  by  means  of  a  notice,  it  may  be  necessary 
to  prove  gross  negligence  or  misfeasance  in  the  defendant. 

Defence. 

The  defendant  may  show  that  the  goods  did  in  fact  arrive 
Safe,  but  whether  he  must  prove  a  delivery  at  the  residence  of 
the  plaintiff,  seems  to  depend  on  the  circumstances  of  each 
particular  case.  It  appears  that  in  the  absence  of  any  express 
contract  or  usage,  carriers  are  bound  to  deliver  the  goods  at 
the  house  of  the  consignee.  Hyde  v.  Trent  and  Mersey  Navi- 
gation Co.  5  T.  R.  389,  Storr  v.  Crowley,  1  M*C.and  Y.  129, 
Duff  v.  Bvdd,  3  B.  and  B.  182.  And  if  it  be  the  carriers' 
"Course  of  trade  to  deliver  goods  at  the  consignee's  residence, 
they  are  clearly  bound  to  do  so.  Golden  v.  Manning,  2  W.  Bl. 
916.  If  the  carrier  delivers  the  goods  to  a  wrong  person,  he  Is 
liable  in  trover.  Ross  v.  Johnson^  5  Burr.  2825.  Stephenson  V. 
Hart,  4  Bingh.  483,  post. 

Proof  of  notice  restricting  liability.]  The  most  usual  defence 
in  this  action  is,  that  the  defendant  has  restricted  his  liability 
by  a  notice  to  that  effect.    In  order  to  affect  the  plaintiff  with 
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such  notice,  the  defendant  may  show  that  the  notice  was 
affixed  in  a  conspicuous  situation  in  the  office  to  which  the 
goods  were  brought  by  the  plaintiff  or  his  servant,  Leeson  v. 
Holt,  1  Stark.  186,  provided  the  servant  can  read.  Davis  v. 
W Ulan  ,2  Stark.  279.  And  if  the  servant  who  carried  the  goods 
to  the  office  did  not  in  fact  read  the  notice,  it  will  be  no  evi- 
dence of  the  notice.  Kerr  v.  Willan,  2  Stark.  53,  and  see 
Brooke  v.  Pickworth,  4  Bingh.  222.  So  notice  may  be  conveyed 
by  handbills  or  advertisements  in  newspapers,  but  a  carrier 
who  circulates  handbills,  wherein  he  refuses  to  be  accountable 
for  parcels  beyond  a  certain  value,  must  be  taken  to  have  ex- 
pressed in  such  handbills  all  the  terms  of  the  special  contract 
whereon  he  receives  goods,  and  cannot  further  restrict  his 
liability  by  a  board  in  his  office.  Cobden  v.  Bolton,  2  Campb. 
108.  And  where  two  notices  have  been  given,  the  carrier  is 
bound  by  that  which  is  least  beneficial  to  himself.  Mum  v. 
Baker,  2  Stark.  255.  A  notice  stuck  up  at  the  carrier's  office 
is  not  sufficient  to  discharge  him  from  his  common  law  liabi- 
lity, where  the  goods  have  been  delivered  to  his  carter,  not 
at  the  office.  Clayton  v.  Hunt,  3  Campb.  27.  The  notice  in  the 
office  ought  to  be  in  such  large  characters  that  no  person  deli- 
vering gqpds  there  can  fail  to  read  it,  without  gross  negli- 
gence. Per  Cur.  ibid.  And  therefore  where  a  handbill  on  the 
office-door  stated  in  large  characters  the  advantages  belonging  . 
to  the  waggon,  and  in  a  very  small  character  at  the  bottom 
the  restrictive  notice,  Lord  Ellenborough  held  it  not  enough 
to  limit  the  defendant's  liability.  Butler  v.  Heane,  2  Campb.  415. 
In  order  to  prove  that  the  plaintiff  was  acquainted  with  tbe 
notice,  it  has  been  customary  to  show  that  he  was  in  the 
habit  of  reading  the  newspaper  in  which  it  was  inserted. 
Leeun  v.  Holt,  1  Stark.  186.  But  it  is  not  sufficient  to  prove 
that  the  notice  was  inserted  in  a  paper  which  circulates  in 
the  place  in  which  the  party  lives ;  some  proof  must  be 
given  that  he  took  in  the  newspaper  in  question.  Proprietors 
of  Norwich  Navigation  v.  Theobald  1  M.  and  M.  153,  and  see 
Boydellv.  Drummond,  11  East,  144  (n).  Where  the  adver- 
tisement had  been  inserted  in  the  Gazette,  but  there  was  no 
proof  that  the  plaintiff  read  the  Gazette,  Lord  Ellenborough 
in  one  case  said  he  would  receive  the  evidence,  but  that  unless 
it  were  proved  that  the  party  was  in  the  habit  of  reading  tbe 
Gazette,  it  would  be  of  little  avail.  Ibid.  However,  in  a  sub- 
sequent case  the  same  judge  was  of  opinion  that  this  evi- 
dence could  not  be  received  without  proof  of  the  plaintiff's 
having  read  the  Gazette,  since  he  might  be  expected  to  look 
into  the  Gazette  for  notices  of  dissolution  of  partnership,  but 
not  for  notices  by  carriers.  Muim  v.  Baker,  2  Stark.  235.  In 
a  very  late  case  where  it  was  proved  that  the  plaintiff  had 
taken  in  for  three  years  a  weekly  newspaper  in  which  the  de- 
fendant's restrictive  notice  had  been  always  advertised,  and 
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tie  jury  notwithstanding  found  a  verdict  for  the  plaintiff,  the 
Court  of  Common  Pleas  thought  the  verdict  perfectly  right, 
and  that  it  could  not  be  intended  that  a  party  read  all  the 
contents  of  any  newspaper  he  might  chance  to  take  in.  They 
said  that  carriers  who  wished  by  means  of  notice  to  divest 
themselves  of  a  common  law  responsibility,  were  bound  to  fix 
upon  their  employers  a  knowledge  of  such  notice,  and  that 
they  might  easily  do  so  by  delivering  to  every  person  who 
brought  a  parcel  for  conveyance  a  printed  paper  containing 
the  notice,  and  a  new  trial  was  refused.  Rowley  v.  Home, 
3  Bingk.  2.  So  [the  defendant  may  bring  home  the  notice 
to  the  plaintiff  by  showing  that  when  other  parcels  were 
delivered  to  him  a  ticket  was  also  delivered,  containing  the 
notice.  Mayheto  v.  Eames,  3  B.  and  C.  603. 

To  prove  the  contents  of  a  notice  painted  on  a  board  inlaid 
in  the  wall,  an  examined  copy  is  sufficient.  Cobden  v.  Bolton, 
2  Campb.  108. 

It  does  not  destroy  the  operation  of  a  notice  restraining  the 
liability  of  the  defendants  to  51.  unless  the  goods  be  entered 
and  paid  for  accordingly,  that  the  goods  were  known  to  the 
carrier  to  be  of  greater  value,  and  that  the  additional  rate  of 
carriage  was  not  demanded  by  him ;  Marsh  v.  Home,  5  B. 
and  C.  322,  Levi  v.  Waterhmue,  1  Price,  280 ;  nor  that  on 
occasion  of  other  losses  the  carrier  made  allowances  to  the 
plaintiff  for  damages,  without  inquiring  into  the  cause  of  suoh 
damage.  Evans  v.  Soule,  2  M.  and  S.  1.  Though  the  notice 
will  be  inoperative  in  case  the  carrier  has  been  guilty  of  neg- 
ligence. Garnett  v.  Willan,  5  B.  and  A.  53,  Sieat  v.  Fogg,  5  B. 
end  A.  342,  Duff  v.  Budd,  3  B.  and  B.  176.  But  the  plaintiff 
will  not  be  allowed  to  complain  of  any  negligent  performance 
of  the  contract  by  the  carrier  where  that  negligence  has  been 
occasioned  by  the  plaintiff's  own  act,  as  by  his  treating  the 
parcel  as  a  thing  of  no  value.  Per  Abbott,  C.  J.,  Steat  v.  Fagg, 
5  B.  and  A.  347,  Batson  v.  Donovan,  4  B.  and  A.  21.  Thus 
where  the  plaintiff  sent  a  parcel  of  value  by  the  defendant's 
coach,  using  an  artifice  to  disguise  [200  sovereigns  enclosed 
in  61bs.  of  tea],  and  the  parcel  was  stolen  by  the  defendant's 
servants,  it  was  held  that  the  plaintiff  could  not  recover. 
Bradley  v.  Waterhouae,  1  M.  and  M.  154. 

Stat.  1  Will.  IV.  c.  68.]  Great  alterations  have  been  intro- 
duced with  regard  to  the  responsibility  of  carriers  by  the 
1  Will.  IV.  c.  68  (commencing  23d  July,  1830),  reciting  that 
whereas  by  reason  of  the  frequent  practice  of  bankers  and 
others  of  sending  by  the  public  mails,  stage  coaches,  waggons, 
vans,  and  other  public  conveyances  by  land  for  hire,  parcels 
and  packages  containing  money,  bills,  notes,  jewellery,  and 
other  articles  of  great  value  in  small  compass,  much  valuable 
property  is  rendered  liable  to  depredation,  and  the  responsi- 
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feility  of  mail  contractors,  stage-coach  proprietors,  and  com- 
mon carriers  for  hire,  is  greatly  increased:  and  whereat 
through  the  frequent  omission  by  persons  sending  such  parcels 
and  packages  to  notify  the  value  and  nature  of  the  contents 
thereof,  so  aa  to  enable  such  mail  contractors,  stage-coach 
proprietors,  and  other  common  carriers,  by  due  diligence,  to 
protect  themselves  against  losses  arising  from  their  legal  re- 
aponsibility,  and  the  difficulty  of  fixing  parties  with  know- 
ledge of  notices  published  by  such  mail  contractors,  stage- 
coach  proprietors,  and  other  common  carriers,  with  the  intent 
to  limit  such  responsibility,  they  have  become  exposed  to 
great  and  unavoidable  risks,  ana  have  thereby  sustained 
heavy  losses. 

Sec.  I.  No  mail  contractor,  stage-coach  proprietor,  or  other 
common  carrier  by  land  for  hire,  shall  be  liable  for  the  loss  of 
or  injury  to  any  article  or  articles  or  property  of  the  descrip- 
tions following  ;  (that  is  to  say,)  gold  or  silver  coin  of  this 
realm  or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manu- 
factured or  unmanufactured  state,  or  any  precious  stones, 
jewellery,  watches,  clocks,  or  time-pieces  of  any  description, 
trinkets,  bills,  notes  of  the  governor  and  company  of  the 
hanks  of  England,  Scotland,  and  Ireland  respectively,  or  of 
nay  other  bank  in  Great  Britain  or  Ireland,  orders,  notes,  or 
flecurities  for  payment  of  money,  English  or  foreign,  stamps, 
maps,  writings,  title-deeds,  paintings,  engravings,  pictures, 
gold  or  silver  plate  or  plated  articles,  glass,  china,  silks  in  s 
manufactured  or  unmanufactured  state,  and  whether  wrought 
up  or  not  wrought  up  with  other  materials,  furs,  or  lace,  or 
any  of  them,  contained  in  any  parcel  or  package  which  shall 
have  been  delivered,  either  to  be  carried  for  hire  or  to  accom  - 
pany  the  person  of  any  passenger  in  any  mail  or  stage  coach 
or  other  public  conveyance,  when  the  value  of  such  article  or 
articles  or  property  aforesaid  contained  in  such  parcel  or 
package  shall  exceed  the  sum  of  ten  pounds,  unless  at  the 
time  of  the  delivery  thereof  at  the  office,  warehouse,  or  re- 
ceiving house  of  such  mail  contractor,  stage-coach  proprietor, 
or  other  common  carrier,  or  to  his,  her,  or  their  book-keeper, 
coachman,  or  other  servant,  for  the  purpose  of  being  carried  or 
of  accompanying  the  person  of  any  passenger  as  aforesaid,  the 
value  and  nature  of  such  article  or  articles  or  property  shall 
have  been  declared  by  the  person  or  persons  sending  or  deli- 
vering the  same,  and  such  increased  charge  as  hereinafter 
mentioned,  or  an  engagement  to  pay  the  same,  be  accepted  bj 
the  person  receiving  such  parcel  or  package. 

Sec  II.  When  any  parcel  or  package  containing  any  of  the 
articles  above  specified  shall  be  so  delivered,  and  its  value 
and  contents  declared  as  aforesaid,  and  such  value  shall  ex- 
ceed the  sum  of  ton  pound*,  it  shall  be  lawful  for  such  mail 
contractors*  stage-coach  proprietors,  and  other  common  car- 
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new,  to  demand  and  receive  an  increased  rate  of  charge,  to  bo 
notified  by  some  notice  affixed  in  legible  character  in  some 
public  and  conspicuous  part  of  the  office,  warehouse,  or  other 
receiving  house  where  such  parcels  or  packages  are  received 
by  them  for  the  purpose  of  conveyance,  stating  the  increased 
rates  of  charge  required  to  he  paid  over  and  above  the  ordi- 
nary rate  of  carriage  as  a  compensation  for  the  greater  risk 
and  care  to  be  taken  for  the  safe  conveyance  of  such  valuable 
articles;  and  all  persons  sending  or  delivering  parcels  or 
packages  containing  such  valuable  articles  as  aforesaid  at 
such  office  shall  be  bound  by  such  notice,  withoutf  further 
proof  of  the  same  having  come  to  their  knowledge. 

See,  III.  Provided  always,  that  when  the  value  shall  have 
seen  so  declared,  and  the  increased  rate  of  charge  paid,  or  an 
engagement  to  pay  the  same  shall  have  been  accepted  aft 
hereinbefore  mentioned,  the  person  receiving  such  increased 
rate  of  charge  or  accepting  sach  agreement  shall,  if  thereto 
required,  sign  a  receipt  for  the  package  or  parcel,  acknow  • 
ledging  the  same  to  have  been  insured,  which  receipt  shall 
not  be  liable  to  any  stamp  duty  ;  and  if  such  receipt  shall  not 
be  given  when  required,  or  such  notice  as  aforesaid  shall  not 
have  been  affixed,  the  mail  contractor,  stage-coach  proprietor, 
or  other  common  carrier  as  aforesaid  shall  not  have  or  be 
entitled  to  any  benefit  or  advantage  under  this  act,  but  shall 
be  liable  and  responsible  as  at  the  common  law,  and  be  liable 
to  rerond  the  increased  rate  of  charge. 

Sec.  IV.  Provided  always,  that  from  and  after  the  first  day 
of  September  now  next  ensuing  no  public  notice  or  declaration 
heretofore  made  or  hereafter  to  be  made  shall  be  deemed  or 
construed  to  limit  or  in  anywise  affect  the  liability  at  common 
law  of  any  such  mail  contractors,  stage-coach  proprietors,  or 
other  public  common  carriers  as  aforesaid,  for  or  in  respect  of 
any  articles  or  goods  to  be  carried  and  conveyed  by  them ; 
but  that  all  and  every  such  mail  contractors,  stage-coach  pro- 
prietors, and  other  common  carriers  as  aforesaid,  shall  from 
and  after  the  said  first  day  of  September  be  liable,  as  at  the 
common  law,  to  answer  for  the  loss  of  any  injury  to  any  arti- 
cles and  goods  in  respect  whereof  they  may  not  be  entitled  to 
the  benefit  of  this  act,  any  public  notice  or  declaration  by 
them  made  and  given  contrary  thereto,  or  in  anywise  limiting 
such  liability  notwithstanding. 

Sec.  V.  That  for  the  purposes  of  this  act  every  office,  ware- 
house, or  receiving  house,  which  shall  be  used  or  appointed  by 
any  mail  contractor  or  stage-coach  proprietor  or  other  such 
common  carrier  as  aforesaid  for  the  receiving  of  parcels  to  be 
conveyed  as  aforesaid,  shall  be  deemed  and  taken  to  be  the 
receiving  house,  warehouse,  or  office,  of  such  mail  contractor, 
stage-coach  proprietor,  or  other  common  carrier;  and  that 
any  one  or  more  of  such  mail  contractors,  stage-coach  propri- 
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etors,  or  common  carrier,  shall  be  liable  to  be  sued  by  his,  her, 
or  their  name  or  names  only ;  and  that  no  action  or  suit  com- 
menced to  recover  damages  for  loss  or  injury  to  any  parcel, 
package,  or  person,  shall  abate  for  the  want  of  joining  any 
co-proprietor  or  co-partner  in  such  mail,  stage  coach,  or  other 
public  conveyance  by  land  for  hire  as  aforesaid. 

Sec.  VI.  Provided  always,  that  nothing  in  this  act  con- 
tained shall  extend  or  be  construed  to  annul  or  in  anywise 
affect  any  special  contract  between  such  mail  contractor, 
stage-coach  proprietor,  or  common  carrier,  and  any  other 
parties,  for  the  conveyance  of  goods  and  merchandises. 

Sec.  VII.  Provided  also,  that  where  any  parcel  or  package 
•hall  have  been  delivered  at  anv  such  office,  and  the  value  and 
contents  declared  as  aforesaid,  and  the  increased  rate  of 
charges  been  paid,  and  such  parcels  or  packages  shall  have 
been  lost  or  damaged,  the  party  entitled  .to  recover  damages 
in  respect  of  such  loss  or  damage  shall  also  be  entitled  to  re- 
cover back  such  increased  charges  so  paid  as  aforesaid,  in 
addition  to  the  value  of  such  parcel  or  package. 

Sec.  VIII.  Provided  also,  that  nothing  in  this  act  shall  he 
deemed  to  protect  any  mail  contractor,  stage-coach  proprietor, 
or  other  common  carrier  for  hire,  from  liability  to  answer  for 
loss  or  injury  to  any  goods  or  articles  whatsoever  arising  from 
the  felonious  acts  of  any  coachman,  guard,  book-keeper, 
porter,  or  other  servant  in  his  or  their  employ,  nor  to  protect 
any  such  coachman,  guard,  book-keeper,  or  other  servant, 
from  liability  for  any  loss  or  injury  occasioned  by  his  or  their 
oirn  personal  neglect  or  misconduct. 

■  Sec.  IX.  Provided  also,  that  such  mail  contractors,  stage- 
coach proprietors,  or  other  common  carriers  for  hire,  shall  not 
be  concluded  as  to  the  value  of  any  such  parcel  or  package 
bv  the  value  so  declared  as  aforesaid,  but  that  he  or  they 
shall  in  all  cases  be  entitled  to  require,  from  the  party  suing 
in  respect  of  any  loss  or  injury,  proof  of  the  actual  value  of  the 
contents  by  the  ordinary  legal  evidence,  and  that  the  mail 
contractors,  stage-coach  proprietors,  or  other  common  car- 
riers as  aforesaid,  shall  be  liable  to  such  damages  only  as  shall 
be  so  proved  as  aforesaid,  not  exceeding  the  declared  value, 
together  with  the  increased  charges  as  before  mentioned. 

Stc.  X.  That  in  all  actions  to  be  brought  against  any  such 
mail  contractor,  stage-coach  proprietor,  or  other  common 
carrier  as  aforesaid,  for  the  loss  of  or  injury  to  any  goods  de- 
livered to  be  carried,  whether  the  value  of  such  goods  shall 
have  been  declared  or  not,  it  shall  be  lawful  for  the  defendant 
or  defendants  to  pay  money  into  court  in  the  same  manner 
and  with  the  same  effect  as  money  may  be  paid  into  court  in 
any  other  action. 
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CASE  FOR  DEFAMATION. 

In  an  action  on  the  case  for  slander  or  libel,  the  plaintiff 
must  prove  the  speaking  of  the  words  or  the  publication  of  the 
libel,  the  inuendos,  the  introductory  averments  essential  to  his 
case,  the  malice  of  the  defendant  in  certain  cases,  and  the  da- 
mage sustained. 

Prof  rf  the  speaking  of  the  words .]  Though  the  plaintiff  need 
not  prove  the  speaking  of  all  the  words  laid  in  the  declara- 
tion, yet  it  is  necessary  to  prove  some  material  part  of  them, 
and  it  is  not  sufficient  to  prove  equivalent  words  of  slander. 
Per  Laurence,  J.,  Maitland  v.  Goldney,  2  East,  434,  ante,  p.  47. 
Thus  a  statement  of  words  spoken  affirmatively  is  not  sup- 
ported by  proof  of  words  spoken  by  way  of  interrogation. 
Bona  v.  Hollaway,  8  T.  JR.  150.  JB.  AT.  P.  5.  Where  the  de- 
claration avers  that  the  defendant  spoke  certain  words,  it 
must  be  taken  to  mean  that  he  used  them  as  his  own  words, 
and  if  he  repeated  them  as  the  words  of  another,  it  is  a  vari- 
ance. M'Pherson  v.  Daniels,  10  B.  and  C.  274.  Bell  v.  Byrne, 
13  East,  554.  Where  the  words  laid  were,  "  This  is  my  um- 
brella, and  he  stole  it  from  my  back-door, "  and  the  words 
proved,  "  It  is  my  umbrella,  &c."  it  was  held  a  variance,  the 
word  this  importing  that  the  umbrella  was  present  (which  in 
fact  it  was  not).  Walters  v.  Mace,  2  B.  and  A.  756.  Where  all 
the  words  constitute  one  charge,  they  must  be  all  proved. 
Thus  where  the  words  laid  were,  "  He  is  selling  coals  at  one 
shilling  a  bushel  to  pocket  the  money,  and  become  a  bankrupt 
to  cheat  his  creditors,"  and  the  words  "  and  become  a  bank- 
rapt"  were  not  proved,  Eyre,  C.  J.,  held  that  the  words  con- 
stituted one  general  charge,  and  that  the  variance  was  fatal. 
Flower  v.  Pedley,  2  Esp.  491.  But  where  the  words  omitted 
to  be  proved  do  not  qualify  or  affect  those  proved,  the  omis- 
sion is  immaterial.  Thus,  where  the  words  stated  were 
"  'Ware  Hawk ;  you  must  take  care  of  yourself  there ;  mind 
what  you  are  about :  "  and  the  plaintiff  failed  to  prove  the 
words  "  Mind  what  you  are  about ; "  the  variance  was  held 
immaterial.  Orpwoad  v.  Barker,  4  Bingh.  261 ;  see  also  Ruther- 
forth  v.  Evans,  6  Bingh.  451.  Words  laid  as  spoken  in  English 
are  not  proved  by  evidence  of  words  spoken  in  a  foreign  lan- 
guage. Zenobio  v.  Aitell,  6  T.  R.  162. 

Proof  of  the  libel."]  A  mere  omission  in  setting  out  part  of  a 
libel  is  not  fatal  unless  the  sense  of  that  which  is  set  out  is 
thereby  varied.  Tabart  v.  Tipper,  1  Campb.  353 ;  see  5  B.  and 
A.  617.  But  where  a  libellous  paragraph  contained  two  refe- 
rences, by  which  the  words  appeared  to  be  in  fact  the  language 
of  a  third  person,  speaking  of  the  plaintiff's  conduct,  and 
those  references  were  omitted  in  the  declaration,  it  was  held 
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that  the  omission  altered  the  sense  of  the  passage,  and  that  the 
variance  was  fatal.  Carturright  v.  Wright f  5  B.  and  A.  615 ;  tee 
R.  v.  Solomon,  R.aud  M.  253.  And  where  the  words  laid 
were,  "  My  sarcastic  friend,  by  leaving  out  the  repetition, 
&c."  and  those  proved  were,  "my  sarcastic  friend  MOP02, 
by  leaving  out,"  &c,  Lord  Ellenborough  held  the  variance 
fatal.  Tabari  v.  Tipper,  1  Campb.  353.  Where  the  omission  or 
addition  of  a  letter  does  not  change  the  word  so  as  to  make  it 
another  word,  the  variance  is  not  material.  Per  Ld.  Mansfield, 
Beech's  case,  1  Leach,  159,  3d  ed.  Thus  "  undertood,"  for 
"understood,"  is  no  variance.  Ibid,  cum  of  indictment  Jer 
fdrjwry. 

Proof  of  publication  of  libel.]     Proof  that  the  libel  produced 
is  in  the  defendant's  handwriting,  is  said  to  be  presumptive 
evidence  of  publication,  so  as  to  throw  the  proof  of  non-pub- 
lication upon  him.  R.  v.  Beere,  1  Ld,  Raym.  417.  Lamb't  earn, 
9  Rep.  59,  b.    So  printing  a  libel,  unless  qualified  by  circum- 
stances, shall  prima*  facie  be  understood  to  be  a  publishing,  for 
it  must  be  delivered  to  the  compositor,  and  the  other  subordi- 
nate workmen.  Per  Cur.  Baldwin  v.  Elphinstone,  2  W.  B.  1038. 
A  written  libel  may  be  published  in  a  letter  to  a  third  person, 
per  Cur.  ibid.,  but  the  publication  of  a  libellous  letter  to  the 
plaintiff  himself,  though  it  may  be  the  object  of  an  indictment, 
is  not  such  a  publication  as  to  maintain  an  action.  Phil/ipt  r. 
Jansen,  2  Esp.  624.     But  where  the  libel  was  contained  in  a 
letter  sent  by  the  defendant  to  the  plaintiff,  proof  that  the  de- 
fendant knew  that  letters  sent  to  the  plaintiff  were  usually 
opened  by  his  clerk,  is  evidence  to  go  to  a  jury,  of  the  de- 
fendant's intention  that  the  letter  should  be  read  by  a  thud 
person,  so  as  to  amount  to  a  publication.  Delacroix  v.  Thevenrt, 
2  Stark.  6$.    It  was  ruled  by  Lord  Ellenborough,  that  where 
a  person  who  has  a  copy  of  a  libellous  caricature,  shows  it  to 
another  at  his  request,  it  is  not  sufficient  evidence  of  publica- 
tion to  support  an  action.   Smith  v.  Wood,  3  Campb,  323,  mi 
quare.    The  delivery  of  a  libellous  pamphlet  by.  the  governor 
of  a  colony  to  his  attorney-general,  not  for  any  official  pur- 
pose, is  a  publication.   Wyatt  v.  Gore,  Holt,  229.     The  sale  of 
a  libel  in  the  defendant's  shop  by  his  servant  or  agent  there, 
for  the  defendant's  benefit,  is  a  publication  by  the  defendant, 
though  he  was  not  privy  to  the  contents  or  sale.     Com.  Dig. 
Libel  (B.  1).     The  delivery  of  a  newspaper  to  the  officer  at 
the  stamp  office,  is  a  sufficient  publication  to  sustain  an  in- 
dictment for  a  libel  in  that  paper.  R.  v.  Amphlitt,  4  B.  and  C.  35. 
So  proof  that  the  defendant  accounted  with  the  officer  of  stamps 
for  the  duty  on  advertisements  in  the  paper  in  question  is  evi- 
dence of  publication.  Cook  v.  Ward,  6  Bingh.  408.    Evidence 
that  the  libel  was  written  by  the  defendant's  daughter,  who 
was  authorised  to  make  out  his  bills  and  write  his  general 
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letters  of  business,  is  not  sufficient  to  charge  the  defendant, 
unless  it  can  be  shown  that  such  libel  was  written  with  the 
knowledge  or  by  the  procurement  of  the  defendant.  Harding 
T.  Grtmutg,  1 B.  Moon,  47?.  In  order  to  show  that  the  de- 
fendant had  caused  a  printed  libel  to  be  inserted  in  a  news* 
paper,  a  reporter  to  the  paper  was  called,  who  proved  that  he 
bad  given  a  written  statement  to  the  editor  of  the  newspaper, 
the  contents  of  which  had  been  communicated  bv  the  defend- 
ant fer  the  purpose  of  such  publication,  and  that  the  news- 
paper produced  was  exactly  the  same,  with  the  exception  of 
one  or  two  slight  alterations  not  affecting  the  sense ;  it  was 
held  that  what  the  reporter  published  might  be  considered  as 
published  by  the  defendant,  bat  that  the  newspaper  could  not 
be  read  in  evidence,  without  producing  the  written  account 
delivered  by  the  witness  to  the  editor.  Adams  v.  Ketig,  ft.  and 
M.  157.  Where  a  letter  (whether  sealed  or  not  there  was 
no  direct  proof)  was  put  into  the  post-office  in  the  county  of 
I*,  it  was  held  by  the  Court  of  K.  B.  (Bayley,  J.  due.)  that  it 
was  a  publication  in  L.  R.  v.  Burdett,  4  B.  and  A.  95.  R.  v. 
Wattn,  1  Campb.  215. 

The  proof  of  the  publication  of  libels  contained  in  news- 
papers is  greatly  facilitated  by  the  stat.  38  Geo.  III.  c.  78, 
by  which  an  affidavit  or  affirmation  sworn  by  the  proprietors 
and  printers  of  every  newspaper,  or  by  a  certain  number  of 
them,  as  therein  directed,  is  to  be  delivered  to  the  commis- 
aioaem  of  the  stamp  duties,  euch  affidavit  to  specify  the 
umes  and  abode  of  the  printer,  publisher,  and  proprietors,  if 
they  do  not  exceed  two,  exclusive  of  the  printer  and  publisher, 
and  if  they  do,  then  of  two  proprietors  and  their  proportional 
shares,  and  the  description  of  the  printing-house,  and  the 
title  of  the  paper;  and  by  sec  9,  all  such  affidavits  and 
affirmations  or  copies  thereof,  certified  to  be  true  copies, 
shall  respectively,  in  all  proceedings,  civil  and  criminal, 
teaching  any  newspaper,  or  other  such  paper  as  aforesaid, 
which  shall  be  mentioned  in  any  such  affidavits  or  affirmations, 
or  touching  any  publication,  matter,  or  thing  contained  in  any 
such  newspaper,  or  other  paper,  he  received  and  admitted  as 
osndasive  evidence  of  the  truth  of  all  such  matters  set  forth 
ifi  suehaffiftavits  or  affirmations,  as  are  by  the  said  act  required 
to  be  therein  set  forth,  against  every  person  who  shall  have 
signed,  or  sworn,  or  affirmed,  such  affidavits  or  affirmations, 
and  shall  also  be  received  and  admitted  in  like  manner  as  suffi- 
cient evidence  of  the  truth  of  all  such  matters  against  all  and 
wery  person,  who  shall  not  have  signed,  or  sworn,  or 
affinned  the  same,  but  who  shall  be  therein  mentioned  to  be  a 
proprietor,  printer,  or  publisher  of  such  newspaper  or  other 
paper,  unless  the  contrary  shall  be  satisfactorily  proved; 
provided  always,  that  if  any  such  person  or  persons  respee- 
tively,  against  whom  say  such  affidavit  or  affirmation,  or  any 
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copy  thereof,  shall  be  offered  in  evidence,  shall  prove  that  he, 
she,  or  they,  hath  or  have  signed,  sworn,  or  affirmed,  and  de- 
lit ered  to  the  said  commissioners,  or  such  officer  as  aforesaid, 
previous  to  the  day  of  the  date,  or  publication  of  the  newspaper, 
or  other  such  paper  as  aforesaid  to  which  the  proceedings, 
civil  or  criminal,  shall  relate,  an  affidavit  or  affirmation  that  he, 
she,  or  they  hath  or  have  ceased  to  be  the  printer  or  printers, 
proprietor  or  proprietors,  or  publisher  or  publishers  of  such 
newspaper,  or  other  such  paper  as  aforesaid,  such  person 
or  persons  shall  not  be  deemed,  by  reason  of  any  former  affi- 
davit or  affirmation  so  delivered  as  aforesaid,  to  have  been  the 
printer  or  printers,  proprietor  or  proprietors,  or  publisher  or 
publishers  of  such  paper,  after  the  day  on  which  such  last- 
mentioned' affidavit  or  affirmation  shall  have  been  delivered  to 
the  said  commissioners,  or  their  officer  as  aforesaid.  By  sec. 
11,  it  shall  not  be  necessary  after  any  such  affidavit  or  affirma- 
tion, or  a  certified  copy  thereof,  shall  have  been  produced  in 
evidence  against  the  persons  who  signed  the  same,  &c.,  or 
after  a  newspaper,  or  any  such  other  paper  as  aforesaid,  shall 
be  produced  in  evidence,  entitled  in  the  same  manner  as  the 
newspaper,  or  other  paper  mentioned  in  such  affidavitor  copy, 
is  entitled,  and  wherein  the  name  or  names  of  the  printer  or 
publisher,  or  printers  or  publishers,  and  the  place  of  printing, 
shall  be  the  same  as  those -mentioned  in  such  affidavitor 
affirmation,  for  the  plaintiff  to  prove  that  the  newspaper,  or 
paper,  to  which  such  trial  relates,  was  purchased  -  at  any 
house,  shop,  or  office,  belonging  to  or  occupied  by  the  de- 
fendant or  defendants,  or  any  of  them,  or  by  bis  or  their  ser- 
vants or  workmen,  or  where  he  or  they  by  themselves  or  their 
servants  or  workmen  usually  carry  on  the  business  of  print- 
ing or  publishing  such  paper,  or  where  the  same  is  usually 
sold.  By  sec.  14,  in  all  cases,  a  copy  of  any  such  affidavit  or 
affirmation,  certified  to  be  a  true  copy  under  the  hand  or  hands 
of  one  or  more  of  the  commisciouers  or  officers  in  whose  pos- 
session the  same  shall  be,  shall  upon  proof  made,  that  such 
certificates  have  been  signed  with  the  handwriting  of  the 
person  or  persons  making  the  same,  and  whom  it  shall  not  he 
necessary  to  prove  to  be  a  commissioner  or  commissioners,  or 
officer  or  officers,  be  received  in  evidence  as  sufficient  proof 
of  such  affidavit  or  affirmation,  and  that  the  same  was  duly 
sworn  or  affirmed,  and  of  the  contents  thereof;  and  such 
copies  so  produced  and  certified,  shall  also  be  received  as 
evidence  that  the  affidavit  or  affirmation,  of  which  they  purport 
to  be  copies,  have  been  sworn  or  affirmed  according  to  this  act, 
and  shall  have  the  same  effect  for  the  purposes  of  evidence,  to 
all  intents  whatsoever,  as  if  the  original  affidavits  or  affirma- 
tions, of  which  copies  so  produced  and  certified  shall  pur- 
port to  be  copies,  had- been  produced  in  evidence,  and  had 
been  proved  to  have  been  duly  so  certified,  sworn,  or  affirmed 
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by  the  person  or  persons  appearing  by  such  copy  to  hare 
sworn  or  affirmed  the  same  as  aforesaid*  By  sec.  17,  the 
printer  or  publisher  of  every  newspaper,  or  other  such  paper 
as  aforesaid,  shall  upon  et ery  day  upon  which  the  same  shall 
be  published,  or  within  six  days  after,  deliver  to  the  com- 
missioners of  stamps  at  their  head  office,  or  to  some  officer  to 
be  appointed  by  them  to  receive  the  same,  and  whom  they  are 
.hereby  required  to  appoint  for  that  purpose,  one  of  the  paper* 
so  published  upon  each  such  -day,  signed  by  the  printer  or 
publisher  thereof,  in  his  handwriting,  with  his  name  and 
place  of  abode ;  and  in  case  any  person  or  persons  shall  make, 
application  to  the  commissioners,  or  such  officer  as  aforesaid, 
in  order  that  such  newspaper,  or  other 'paper,  so  signed  by  the 
printer  or  publisher,  may  be  produced  in  evidence  in  any  pro* 
ceeding,  civil  or  criminal,  the  said  commissioners,  or  such 
officers,  shall  at  the  expense  of  the  party  applying,  at  any  time 
within  two  years  from  the  publication  thereof,  either  cause 
tibe  same  to  be  produced  in  the  court  in  which  the  same  is  re* 
quired  to  be  produced,  and  at  the  time  when  the  same  is  re* 
quired  to  be  produced,  or  shall  deliver  the  same  to  the  party 
applying  for  it,  taking,  according  to  their  discretion,  reasona- 
ble security  at  ins  expense  for  the  returning  the  same  to  the 
said  commissioners,  or  such  officer ;  and  in  case,  by  reason 
that  the  same  shall  have  been  previously  required  by  any 
other  person  to  be  produced  in  any  court,  or  hath  been  pre* 
▼iously  delivered  to  any  other  person  for  the  like  purpose, 
the  same  cannot  be  produced  at  the  time  required,  or  be  deli- 
vered according  to  such  application,  in  such  case  the  said 
commissioners,  or  such  their  officer,  shall  cause  the  same  to 
be  produced,  or  Bhall  deliver  the  same  as  soon  as  they  are 
enabled  so  to  do. 

Since  this  statute  the  production  of  a  certified  copy  of  the 
affidavit  and  of  a  newspaper  corresponding  in  the  title  and  iitt 
4he  names  and  descriptions  of  printer  and  publisher,  with  the 
newspaper  mentioned  in  the  affidavit,  will  be  sufficient  evi»- 
dence  of  publication.  Mayne  v.  Fletcher,  9  B.  and  C.  382,  R+ 
v.  Hunt,  31  State  Trials,  375.  But  where  the  affidavit  and  the 
newspaper  vary  in  the  place  of  residence  of  the  party,  it  is  in* 
sufficient*  Murray  v,  Souter,  cited  6  Bingh,  414, 

Proof  of  introductory  averment.']  All  the  introductory  aver* 
stents  essential  to  the  plaintiff's  case  must  be  proved,  but  if 
immaterial  to  the  character  of  the  libel  itself,  they  need  not 
be  proved.  Thus  where  the  declaration  stated  that  the 
plaintiff  was  an  attorney,  and  had  been  employed  as  vestry 
clerk  to  the  'parish  of  A.,  and  that  whilst  he  was  such  Vestry 
clerk  certain  prosecutions  were  carried  on  against  B.  for  cer* 
tain  misdemeanors,  and  in  furtherance  of  such  proceedings* 
mi  to  bring  the  iarne  to  a  jucoi^ufut,  certain  Aums  of  money 
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belonging  to  the  parishioners  wen  appropriated  and  applied 
to  the  discharge  of  the  expenses  incurred  on  account  of  the 
•aid  proceedings,  yet  defendant,  &c,  intending,  &c.,  to  injure 
the  plaintiff  in  his  profession  of  an  attorney,  and  to  «anse  him 
-to  he  esteemed  a  fraudulent  pvaottser  in  his  said  profession, 
c*nd  in  his  office  as  vestry  clerk,  and  to  cause  it  to  be  suspected 
-that  the  plaintiff  bad  fraudulently  applied  money  belonging 
-to  the  parishioners,  falsely  and  maliciously  published,  of  sad 
concerning  the  plaintiff,  and  of  and  concerning  ius  conduct 
in  his  office  of  vestry  clerk,  and  of  and  concerning  ike  mat- 
*ter$  qfbmaid,  the  libel,  &c,  and  it  appeared  on  the  production 
.of  the  libel  at  tbe  trial,  that  the  imputation  -was  that  the 
plaintiff  had  applied  the  parish  money  m  payment  of  the  es- 
pouses of  the  prosecution  after  it  had  terminated,  it  was  held 
that  this  was  no  variance,  because  it  did  notalter  the  charac- 
ter of  the  libel,  the  fraud  imputed  to  the  plaintiff  being  tht 
flaame,  whether  the  money  was  misapplied  before  or  after  the 
-proceedings  had  terminated.   May  v.  Brawn,  3  B.and  *€.  113 ; 
•Zmd  per  Abbott,  C.J.,  ibid.     **  The  allegation  does  not  compel 
Khe  plaintiff  to  prove  formally ,  and  .precisely,  that  the  libel 
-relates  to  every  part  and  particular  of  the  matter  so  previously 
^stated,  but  it  satisfies  all  he  has  taken  upon  himself  to  prove, 
."if  be  shows  that  tbe  libel  relates  substantially  to  tbe  matters 
'(previously  alleged  by  way  of  introduction,  in  such  manner  as 
'that  tbe  defamation  contained  in  the  libel  is  of  the  character 
.and  effect  which  the  plaintiff  baa  described."  So  where  the  de- 
-daration  stated  that  the  plaintrffwas  an  attorney,  and  that  the 
defendant,  intending  to  injure  him  in  bis  good  name,  and  in 
his  said  profession  of  an  attorney,  published  the  Hbel  o£  and 
^concerning  the  plaintiff,  andefemdamceruiug  him. in  his  said  pro- 
fession, and  the  plaintiff  failed  in  proving,  that  at  die  time  of 
the  publication  of  the  libel  he  was  an  attorney,  it  was  held 
rthat  this  was  not  a  fatal  variance,  tbe  words  of  the  libd 
•£>eing  actionable,  though  not  used  with  reference  to  the  pro- 
fessional character  of  the  plaintiff.  Lewis  y.  Waiter,  $  B.a*4 
43.  138  (»). 

But  where  the  fact  stated  in  the  introductory  averment, 
'and  connected  with  the  libel  by  the  words,  ♦«  of  and  concern- 
ing," is  material   to  the  defamatory  character  of.  the  libel 
itself,  it  mu9t  be  proved  as  stated ;  thus  where  the  declara- 
*tion  stated  in  the  first  count,  that  the  plaintiff,  a  constable, 
shad  apprehended  persons  stealing  a  dead  body,  and  had  car- 
ried the  body  to  Surgeons'  Hall,  ■  and  that  the  defendant  pu»- 
4iahedthe  libel  "of  ami  concerning  the  plaintiff's  said  con- 
duct ; "  and  ia  the  second  (count  stated  that  defendant  pub- 
lished a  ■certain  other  'Hbel  **  of  and  oomoBrmagthe  conduct 
-wf  the  plaintiff  respecting  the  said  dead  body,,y  it  was  aeH 
*  variance  upon  both  uounts  that  'the  plaintiff  did  not  prove 
^athe^he4«amed  the  body  to  Surgeons'  Jiatt.  Xasassj* 
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fiafted  ia  psaof  ia  very  materiel  io  ike  libel  itself;  for  the 
libel  is  wrtfc  xespeet  to  the  ffcwettfPs  eondact  te  this  dead 
body,  and  if  the  ylamtiff  is  «)augad  wish  cawryinf  (this  body, 
aawagat  esher  ptoses,  to  Sargpeons'  Hall,  it  «srtet»]f  is  a»o*t 
{s^ortenc  te  f»»re  that  paetef  the  conduct"  So  ia  an  actio* 
for  wards  <diergtng  the  jUaj&tiM  wish  hews  stolen  sesae  soap, 
when  the  dfiammtten  alleged  that  the  wercU  bed  been  spake* 
efandeeneerabig  eertainsaep  which  B-  had  asserted  to  hare 
been  <rtata»  eat  *f  hisya»L  sad  it  appeared  in  evidence  that 
B.  had  eesearted  that  the  aeae  had  been  taken  est  of  bis  yard* 
Abbott,  €.  J„  held  the  yaiUBoe  fetal,  ^hpp/wni  t.  BOs* 
*  feat.  5ia  Where  the  deetaaetixm  stated  that  the  plaintiff 
was  sreaaunsr  end  collector  of  eertsia  snBs#  and  that  the 
defendant  spoke  of  sad  coneemhag  the  piaintiti*  as  such 
tnasnrer  and  collector  as  afo&esaic^  "tfaenabf 

meaning  /that  the  plaintiff,  as  smch  treasurer  and  collector* 
had  been  guihy,  &c. ; "  iend  the  fdatBtiff  failed  to  ftfeve  that 
he  was  collector,  it  was  held  that  the  plaintiff  was  bound  to 
sawe  that  he  was  bosh  ttroasBser<and  collector;  SeMm  v.  TUl, 
4  B.  *nd  ft  G5&,  mat  per  Car.  "  it  appears  that  there  is  an 
mvendD  ^xnressly  applying  the  weeds  to  4he  plaintiff  in  his 
xhsncterjotvoUeator,  wvidh  makes  the  oaae  *e*y  distinguish* 
able  from  those  which  Ihave -been  .cited*  (Jtfey  v.  Broum,  Lam 
t.  Waiter,  supra,)  for  in  them  the  meaning  of  the  words  wes- 
wJt  limited  by  the  insertion  of  soda  animiendo/' 

Where  the  words  are  alleged  to  have  been  spoken  of  and 
ronrararng  the  plaintiff  in  .a  partiflqiaTCuaraeter,  and  are  only 
actionable  as  having  ibeen  spoken,  of  the  plaintiff  in  that 
character,  -enoh  character  jnnat  <be  pwed ;  but  *f  here  the 
woies  themselves  admit  the  fdaantrff 's  jtaraoter,,  any  further 
wvidenoe-of  it  is  snuesessaty.  Seesaw**,  -p.  57;  Md.¥ri*mti 
*.  Ckatent,  3  3mgh.ASt.  The  inrsi«eo*mt  .of  *a  &cJtart*on 
stated  that  the  plaintiff  Itad  .been  &  woalstapler.atC  rand  a 
jfcrewer  at  O^  and  that  the  defendant-spoke  of  him  a&  uteh 
trader  at  i^autd  the tfollarong  wards;  "Air.  H. ^( the  plain- 
tiff )*nd  Air,  B.  liave'both  h&m  banfcrnpts ;  Mr.  U.  et<€U,, 
•see."  The  second  count  tdkged  dbe  swords  tto  hsv£  beeji 
■spoken  of  and  sraieesniagthe  pfaaniiff*s  ibm  frnmertrndevfya 
maktapkr;  »and  the  third  of  .and  eencerning  the  plaintiff  j« 
est  tradejf  a  brewer.  There-was  3U>  ^vwfeeaee  tdf  'the  (plaintiff 
Anring  been  a  <weolstaplei,  bnt  it  **es  proved  that  Abb  bad 
ten  a>biewer  at  Oxford .  it  «as  >  objected  dint  the  tproof  did 
•noteapport  the^dlega^on^tbattberwcatis-weTe  spolwn  of  the 
plainthT  in  his  trade  of  a  brewer  at  O..;  theClourtipf  K*3B. 
held  ft  tio  Tatianoe,  and  PerijdBUmb&rmtgh,  the  place  fpfcere 
the  bankrapt  is  stated  to  dtave  beaonae  Itankmpt.  is  ommste- 
aal ;  faemight  bear«ibeeome^Birn|itarhilstia  /brewer  at  O,, 
bj  an  act  of  bankruptcy  committed  at  t. ;  the  siibsjtafcceigf 
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*the  words  is  this ;  lie  wis  a  bankrupt  at  C.»  and  so  lie  might  be 
whilst  carrying  on  the  trade  of  a  brewer  at  O.  Hail  v.  Ssmthp 
1  M.  and  S,  287.  So  where  the  declaration  alleged  that  the 
plaintiff,  at  the  time  of  the  speaking  of  the  words,  was  a 
carpenter  and  sworn  appraiser ;  and  that  the  defendant,  in* 
tending  to  injure  him  in  his  several  trades  as  aforesaid,  and 
to  prevent  persons  from  employing  him  in  his  several  trades 
as  aforesaid,  in  a  certain  discourse  of  and  concerning  the 
plaintiff  in  his  trade  of  carpenter,  spoke  the  words ;  and  there 
was  no  proof  that  the  plaintiff  carried  on  the  trade  of  a  sworn 
appraiser,  it  was  held  no  variance.  Figgins  v.  Cogswell,  3  M% 

.  and  S.  369.    See  also  Rutherford  v.  Evans,  6  Bingh.  451. 

To  prove  that  the  plaintiff  is  a  physician,  it  is  not  sufficient 
to  produce  a  diploma  of  Doctor  of  Physic  under  the  seal  of 
one  of  the  Universities,  without  proving  the  seal.  Moists  v. 
Thornton,  8  T.  A.  303.  To  make  such  an  instrument  evidence, 
it  should  be  either  the  original  act  of  the  corporation  con* 
ferring  the  degree,  or  an  examined  copy  of  it ;  as  an  original 
act,  it  should  be  proved  that  the  seal  affixed  to  it  is  the  seal 
of  the  University;    if  considered  as  a  copy,  it  should  be 

•  compared  with  the  original  book  by  the  witness  who  pro- 
duced it.  Per  Grose,  J.,  ibid,  tee  ante,  p.  44 ;  and  as  to  proof  of 
feeing  an  apothecary,  ante,  p.  201.  The  books  of  an  University 
conferring  the  degree  of  Doctor  of  Laws,  are  evidence  to 

-prove  that  fact.  8  T.  ft.  306. 

In  order  to  prove  that  the  plaintiff  is  an  attorney,  an  ex* 
^amined  copy  of  the  roll  of  attomies,  signed  hy  the  plaintiff, 
is  sufficient.  So  the  book  from  the  master's  office  containing 
the  names  of  all  the  attomies,  produced  by  the  officer  in  whose 
custody  it  is  kept,  is  good  evidence,  together  with  proof  that 
the  plaintiff  practised  as  an  attorney  at  the  time  of  the  words 
flpoken.  R.  v.  CrossUy,  2  Eep.  526.  Lewis  v.  Waiter,  SB.  end 
C.  138.  Jones  v.  Stevens,  11  Price,  251.  Where  the  title  to 
the  particular  situation  is  not  the  subject  of  any  express  do* 
cumentary  appointment,  the  acting  in  the  situation  is  of 
-course  the  only  evidence  which  the  fact  admits  of.  2  Stark. 
JSv.  860.  In  an  action  by  an  innkeeper  for  words  spoken  of 
him  in  his  trade,  proof  that  upon  one  occasion  he  sold  spirits 
to  be  consumed  out  of  his  house  is  sufficient.  WhittingUm  v. 
Gladum,  2  C.  and  P.  146.  Where  the  plaintiff  averred  that 
he  was  employed  by  "  the  New  England  Company,"  and 
that  the  libel  was  published  of  him  in  such  employment,  it 
was  held  sufficient  to  prove  that  the  Company  was  commonly 
so  called,  though  that  was  not  its  legal  name.  Rutherford  v. 
Evans,  6  Bingh.  451. 

The  allegation  that  the  words  were  spoken  in  the  pre* 
-«ence  and  hearing  of  A.  B.,  and  others,  is  supported  by  proof 
that  they  were   spoken  in  the  presence  of  others  only. 
B.N.  P.  6. 


Case  for  Defamation.  293 

Proof  of  inuendo.]  The  plaintiff  must  in  general  prove  the 
inuendos  as  laid.  Thus  where  the  words,  in  fact,  imputed 
either  a  fraud  or  a  felony,  hut  by  the  inuendo  were  confined 
to  the  latter/ Lord  Ellenborough  ruled  that  the  plaintiff  must 
prove  that  they  were  spoken  in  the  latter  sense.  Smith  y, 
Corey,  3  Campb.  461.  So  if  the  plaintiff  in  stating  a  libel, 
connects  it  by  inuendo  with  a  particular  allegation,  he  will 
be  bound  to  prove  a  libel  relating  to  the  matter  contained  in 
that  allegation.  Per  Bay  ley,  J.,  May  v.  Brown,  3  B.  and  C# 
m-,  and  see  Setters  v.  Tttl,  4  B.  and  C.  656.  But  where  tho 
inuendo  does  not  refer  to-  any  precedent  averment,  but  im- 
properly introduces  new  matter  not  necessary  to  sustain  the 
action,  it  need  not  be  proved,  but  may  be  rejected  as  sur* 
phisage.  Robert*  v.  Camden,  9  East,  93. 

Proof  of  malice.']  Where  the  publication  is  defamatory,  the 
law  infers  malice,  unless  something  can  be  drawn  from  the 
circumstances  attending  the  publication  to  rebut  that  infer- 
ence. Per  he  Blanc,  J.,  R,  v.  Creevey,  1  M.  and  S.  282.  In 
such  cases,  therefore,  it  is  unnecessary  for  the  plaintiff  to  ad- 
duce any  evidence  of  malice.  But  in  actions  for  such  slander  - 
as  is  prtmd  facie  excusable,  on  account  of  the  cause  of  speak* 
ing  or  writing  it,  as  in  the  case  of  servants'  characters,  or  con* 
fidential  advice,  or  communications  to  persons  who  ask  it,  or 
ha? e  a  right  to  expect  it,  malice  in  fact  must  be  proved.  Per 
Bayley,  J.,  Bromagev.  Pressor,  4  B.  and  C,  256.  In  order  to 
maintain  an  action  against  a  master  for  giving  a  false  charac- 
terofa  servant,  extraordinary  circumstances  of  express  ma- 
lice must  be  proved.  Per  Ld.  Mansfield,  C.  J.,  Hargrove  v.  Le  > 
Breton,  4  Burr,  2425.  To  prove  such  express  malice,  evi- 
dence that  the  character  given  was  false,  is  admissible*  Rogers 
v.  Clifton,  3  B.  and  P.  587,  King  v.  Waring,  5  Esp,  13.  Patte* 
ten  v.  Jones,  8  B.  and  C,  578* 

Evidence  of  other  words  or  libels.]  In  an  action  for  libel  or  for 
words,  evidence  of  other  libels  or  words  is  sometimes  given* 
to  show  the  animus  of  the  defendant:  thus  it  may  be  proved 
that  the  defendant  spoke  the  same  words  at  different  times  ; 
Charlton  v.  Barrett,  Peake,  22  ;  so  words  spoken  after  those  for 
which  the  action  is  brought,  and  whether  actionable  or  not* 
are  admissible  to  show  quo  anvmo  the  words  which  are  the  sub- 
ject of  the  action  were  spoken.  Rustell  v.  Macquister,  1  Campb* 
49 (n).  Tater.  Humphrey,  2  Campb,  73  (n).  Lee  v.  Huson, 
Peake,  166.  Macleod  v.  Wahley,  3  C.  and  P.  312 ;  but  see  Meade 
v.  Daubigny,  Peake,  124.  So  in  an  action  for  a  libel  published 
in  a  weekly  paper,  evidence  was  admitted  that  other  papers 
of  the  same  title  had  been  since  purchased  at  the  defendant's 
shop,  to  show  that  the  papers  which  purported  to  be  weekly 
publications  of  public  transactions  were  sold  deliberately,  and 
vended  in  the  regular  course  of  public  circulation ;  but  Lord 
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Ettenborodgb  added;  that  be  should  direct  tbejtrry  not' to 
take  it  into  consideration  in  damages*  PlmtkeU  v,  CM*ty 
3  Esp<  136.  Evidence  of  other  libel*  »  not  admissible,  units* 
tbey  directly  refer  to  the  libel  set  oat  in  the*  declaration \  Jin* 
nerty  v.  Tipper,  2  Campb*  72 ;  and  where  the  libellous  inten- 
tion of  the  defendant  was  not  equivocal,  Lord  JSttenserougB? 
rejected  evidence  of  subsequent  publications,  which  wars 
ottered  to  show  the  wnmus  of  the  defendant*  Stnart  v.  lentf, 
2 Stark.  95.  Where  other  words  than  those  laid  in  the  oV 
deration  are  tiros  given  in  evidence,  the  defendant  may  prove 
such  words  to  be  true*  because  he  had  no  opportunity  of  jus- 
tifying tbem,  Warmv.Chmduxilf2Siark.<m+ 

Evidence  of  plaintiff' i  good  character.]    The  plaintiff  wiQ  not 
be  allowed  to  go  into  general  evidence  of  his  good  character, 
either  where  the  general  issue  alone  is  pleaded,  or  where  there 
are  pleas  of  justification  on  the  record.     Stuart  v.  LaveU,' 
%  Stark.  93.  Cornwall  v.  Rtehardwn,  IL  and  M.305, 

-  Proof  of  damage.]    Where  the  words  are  actionable  in  them* 
selves,  it  is  not  necessary,  in  order  to  sustain  the  action,  to> 
give  any  evidence  of  damage;  TWse  v.  Thomat,  3  J3.ondC.4t7; 
bat  where  special  damage  is  the  gist  of  the  action,  it  most  be 
proved  as  laid,  or  the  plaintiff  will  be  nonsuited*   fl.  If.  P.  6. 
In  such  cases  the  defendant  will  not  be  allowed,  under  a  ge- 
neral allegation  of  damage*  to  give  in  evidence  particular  in- 
stances of  damage  ;  B.N. P.  7,    \  Sound.  243,  d  (a);  bat 
where  the  declaration,  in  an- action  for  slander  imputing  in> 
continence  to  the  plaintiff,  stated  that  he  was  preacher  to  a 
-dissenting  congregation  in  a  certain  chapel,  and  derived  con* 
.-sidereble  profit  from  his  preaching;  and  by  reason  of  the 
slander,  '*  the  said  persons  frequenting  jiis  chapel  bad  refused 
to  permit  him  to  preach  there,  and  had  discontinued  giving 
him  the  gains  Which  they  usually  had,  and  otherwise  would 
hate  given;"  it  was  held  sufficient,  without  saying  who  those 
persons  were.    Hartley  v»  Herrings  8T.A.  ISO.    Where  the-" 
declaration  stated  that  in  consequence  of  the  libel,  the  plain* 
titf  lost  the  profits  of  certain  performances  at  the  theatre,  it* 
was  held  that  the  box-keeper  might  be  asked  "  whether  the 
receipts  of  the  house  bad  not  diminished,"  but  not "  whether 
particular  persons  had  not  in  consequence  given  up  their 
boxes."  Ashley  v.  Harriwn,  1  Em.  48.    The  persons  particu- , 
larised  in  the  declaration,  as  hating  left  off  dealing,  dec.  with 
the  plaintiff,  are  the  proper  witnesses  to  prove  that  feet, 
1  Sound.  243,  d  (a),  which  cannot  be  proved  Rom  their  decla- 
rations. TVkv.Panoni,  3  C.  and  P.  201,  1  Etp.  50. 

The  special  damage  must  be  the  legal  and  natural  conse- 
quence of  the  words  spoken,  and  not  the  mere  wrongful  act  of 
a  third  person;  Vicars  v.  WUatch,  8  £ost,  1 ;  snd  it  must  not  be  ; 
too  remote :  thus  where  the  defendant  libelled  a  public  per* 
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foraer,  im  consequence  of  which  she  refitted  to  sing,  and  the 
party  who  bad  engaged  her  to  sing  brought  an  action  on  the 
caw,  Lord  Kenyon  was  of  opinion  that  the- injury  was  too  re- 
mote, and  impossible  to  be  connected  with,  the  cause  assigned 
for  it.  Ashley  v*  Harrison,  1  Etp.  48.  The  loss  of  the  substan- 
tial benefit  arising  from  the  hospitality  of  friends  is  sufficient 
damage.  Moore  v,  Meagher^  1  Taunt,  39* 

Evidence  to  disprove  the  malice.]  Where  the  words  are  primd 
fade  actionable,,  on  which,  the  law  infers  malice,  but  there  are* 
in  fact,  circumstances  attending  the  publication  which  rebut 
the  inference  of  law,  evidsuee  of  such  circumstances  will  con* 
stitute  a  good  defence  under  the  general  issue;  Fairnum  v.. 
J*e,  5  B.  and  A.  644,  PotttwiiT.  Jones,  &  B.  and  C.  578  ;  as 
wham  the  words  are  spoken, — 

.  1.  By  aMeoaber  of  Parliament  in  his  place  y  but  the  pri«i» 
Uge  does  not  extend  to  a  subsequent  publication  of  them.  JnV 
KGreewey+tM.andS.&S* 

,  2.  Where  the.  words  are  spoken  in  the  course  of  %  legal  . 
proceeding,  either  by  the  party;  Ram  v.  La/tgley,  that,  113»  t 
ftate Y4.IfetJM»C,  Cro.Ja*.  430,  Astley  v.  Young,  2  Bum.  WT^ 
•U«mT.£v8W>  3  Em.  33;  by  a  witness,  Bntdie't  ease,  cited  r 
Bakur,  144,   Harding  r.  Bulman*  1  Browak  % ;    by  counsel*,* 
Bnoke  ▼.  Montague,  Cro*  Joe*  90,  Hodgson-  v.  Scar  Lett,  1  B»  and 
4.  238 ;  or  by.  a  judge,  JL  v.  Skinner,  Lnjft9  55,  JekyU  v.  Sir- 
J.  Abort,  i  Bf*andPuL  JV,8.  341.     Se  words  spoken  bon& 
fds Jot  the  purpose  of  obtaining  I edress>  or  of  forwarding  the*. 
4Mb  of  justice*  though  not  spoken  in  the  course  of  a  legal 
proceeding.     Lake  v.  King,  1  Sound,  131,    Hv.BaMUe,  Bae^ 
4*.  UbeL  A 2.   R.  v.  Baim,.  2  Esp.  Dig.  N.P,  10.  %d  ed.   21 
Vm.St«Tr.  10,  5.  C.  Potman  v.  J«w,  SB.  and  A.  643.  Where 
parties  thus  privileged  exceed,  the  limits  of  their  privilege*; 
and  use  defamatory  expressions  which  the  circumstances  will 
uotjoatify,  it  seems  doubtful  whether  they  ought  to  be  *ued  in,* 
a  tonmocL  action  for  slander,  or  in  a  special  action  on  the  case,, 
stating  that  the  matter  was  spoken  maliciously,  and  wiihoufc 
reasonable  or  probable  cause.    See  Flinty. Pike,  4£..andC.; 
4*1,  1  fi*  and  A.  245  (n),    Fairman  v.  hes,  5  B.  and  A.  645. 

3.  Where  the  words  are  spoken  in  confidence,  by  way  of 
•dries.  Thus,  where  a  party  is  applied  to  for  the  character-; 
of  a  servant,  and  in.  giving  that  character  makes  use  of  defe- 
catory words,  it  is  not  actionable*  Edmondson  v.  Stephenson, 
h.N.P.  8.  Weatberttons  v.  Hawkins,  1  T.  U.  ILO.  But  if  the. 
apposed  libel  be  not  communicated  fond  Jfcfr,  it  does  not  fell* 
vuhin  the  protection  which  the  law  extends  to  privileged; 
ccauaaahcanons.  Per  Bayley,  J.,  Pattern  v.  Jones,  8  B.  and  C 
*84*    Whether  the  master  made  the  communication  volnjitan 
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rily  or  not,  is  a  circumstance  which  the  jury  are  to  consider 
in  forming  an  opinion  on  the  bona  fides.  "  I  do  not  mean  to 
intimate/'  says  Lord  Alvanley,  Rogers  v.  Clifton*  3  B,ani  P. 
592,  "  that  if  a  servant  were  strongly  suspected  of  having 
committed  a  felony  while  in  his  master's  service,  thai  master 
is  not  at  liberty  to  warn  others  from  taking  him  into  their 
service ;  for  it  is  the  duty  of  every  person  to  guard  the  public 
against  admitting  such  servants  into  their  bouses."  ''  A  master 
may,"  says  JVlr.  Justice  Bayley,  Patteson  v.  Jones,  8  B.andC, 
578,  "  when  he  thinks  that  another  is  about  to  take  into  his 
service  one  whom  he  knows  ought  not  to  be  taken,  set  himself 
in  motion,  and  do  some  act  to  induce  that  other  to  seek  infor- 
mation from,  and  put  questions  to  bim.  The  answers  to  such 
questions,  given  bond  file,  with  the  intention  of  communicat- 
ing such  facts  as  the  other  party  ought  to  know,  will,  although 
they  contain  slanderous  matter,  come  within  the  scope  of  s 
privileged  communication.  But  in  such  a  case  it  will  be  a 
question  for  the  jury  whether  the  defendant  has  acted  bond 
fide,  intending  honestly  to  discharge  a  duty,  or  whether  hehss 
acted  maliciously,  intending  to  do  an  injury  to  the  servant" 
See  Child  v.  Affleck,  9  B.andC.  403-  So  defamatory  words 
spoken  by  way  of  conidential  advice  to  persons  who  ask  k, 
or  have  a  right  to  expect  it,  are  privileged.  Thus,  in  an  ac- 
tion for  saying  of  a  tradesman,  "  He  cannot  stand  it  long, — he 
will  be  a  bankrupt  soon,"  it  appearing  that  the  words  were  not 
spoken  maliciously,  but  in  confidence  and  friendship,  and  by 
way  of  warning,  Pratt,  C.  J.*  directed  the  jury  that  though  tbV 
words  were  otherwise  actionable,  yet,  if  they  should  be  of 
opinion  that  they  were  not  spoken  out  of  malice,  but  in  the 
manner  before  mentioned,  they  ought  to  find  the  defendant 
not  guilty.  Herver  v.  Dawson,  B,  N.  P.  8.  M'Dougal  v.  CJe- 
ridge,  1  Campb.  267.  Dunmore  v.  Bigg,  Id.  269  (»),  Upon 
the  same  principle,  where  the  plaintiff  brought  an  action 
against  the  defendant  for  saying  he  had  heard  the  plaintiff  was 
hanged  for  stealing  a  horse,  but  it  appeared  upon  the  evi- 
dence that  the  words  were  spoken  in  grief  and  sorrow  for  the 
news,  the  plaintiff  was  nonsuited,  there  being  no  proof  of 
malice.  Anon.,  coram  Hobart,  J.,  cited  1  Lev. St.  But  it  seems 
to  be  no  defence  to  show  that  the  words  were  spoken  care- 
lessly, wantonly,  or  in  jest.  Hawk4  P.  C.  b.  1,  c.  28,  1. 14, 
6t&  ed»  So  words  spoken  bond  fide,  by  way  of  moral  advice, 
are  privileged ;  as  if  a  man  write  to  a  rather,  advising  him  to 
have  better  regard  to  his  children,  and  using  scandalous 
words,  it  is  only  reformatory,  and  shall  not  be  intended  to  be 
a  libel.  2  Brownl.  150.  But  if  in  such  case  the  publication 
should  be  in  a  newspaper,  though  the  pretence  should  be  re- 
formation, it  would  be  libellous.  R.  v.  Knight,  Bac.  Ab.  Libel, 
A.  2.  In  these  cases,  if  the  circumstances  attending  the  writ* 
ing  or  speaking  of  the  words  be  such  as  primd  facie  to  render 
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them  privileged,  it  is  incumbent  on  the  plaintiff,  in  order  to 
entitle  himself  to  a  verdict,  to  prove  malice  in  fact*  See 
Brvmage  v.  Proeser,  4  B.  and  C.  247. 

4.  Where  defamatory  words  are  spoken  or  written  bon&fide 
with  the  view  of  investigating  a  fact  in  which  the  party  is 
interested,  they  are  privileged*  Thus,  where  ibe  defendant 
inserted  an  advertisement  in  a  newspaper  to  ascertain  whe- 
ther, previously  to  a  certain  time,  the  plaintiff  had  been 
married,  intending,  as  the  inuendo  stated,  to  insinuate  that 
the  plaintiff  had  been  guilty  of  bigamy,  but  it  appeared  that 
the  advertisement  was  inserted  by  the  authority  of  the  plain- 
tiff's wife,  Lord  EUenborough  held,  that  if  the  investigation 
was  set  on  foot,  and  the  advertisement  published  by  the 
plaintiff's  wife,  from  anxiety  to  know  whether  she  was  le- 
gally the  wife  of  the  plaintiff,  though  that  is  done  through  the 
medium  of  imputing  bigamy  to  the  plaintiff,  it  is  justifiable* 
Delany  v.  Jones,  4  Ftp.  191.  Finden  v.  Westlake,  1  M.  and  M. 
461.  But  if  die  publication  of  the  libel  be  more  extensive 
than  is  necessary  for  the  purpose  of  obtaining  the  desired  in- 
formation, it  will  be  actionable.  Brown  v.  Croome,  2  Stark.  297* 

5.  Whether  the  publication  of  the  proceedings  of  a  court  of 
justice,  where  those  proceedings  contain  defamatory  matter* 
is  privileged,  has  never  been  solemnly  decided;  but  the 
inclination  of  the  courts  appears  to  be  against  the  exist* 
Once  of  such  a  privilege.  See  Lewis  v.  Clement,  3  B.  and  A.  702* 
lewis  v.  Walter,  4  B.  and  A.  613.  Flint  v.  Pike,  4  B.  and  C* 
476,  481 ;  but  see  Curry  v.  Walter,  1  Esp.  456,  1  B.  ami  P. 
525,  S.C.  R.  v.  Wright,  8  T.  K.298.  Stiles  v.  Nairn,  7  Fast, 
504.  R.  r+Fisher,  2  Campb.  270.  Duncan  v.  Thwaites,  3  B.and 
C.  583.  The  publication  of  preliminary  or  ex  parte  proceed- 
ings containing  defamatory  matter  is  clearly  actionable ;  as 
the  publication  of  depositions  before  a  justice  of  the  peace  on 
a  charge  of  murder  ;  JR.  v.  Lee,  5  Esp.  123,  R.  v.  Fisher, 
SCampb.  563,  Duncan  v.  Thwaites ,  3  B.and  C.  583;  or  pro- 
ceedings on  a  coroner's  inquisition*  R.  v.  Flint,  1  B.  and  A* 
379.  Where  the  defence  has  been,  that  the  libel  is  a  correct 
account  of  what  passed  in  a  court  of  justice,  it  has  been  usual 
to  plead  that  defence  specially ;  but  it  seems  that,  if  available ' 
at  all,  it  maybe  taken  advantage  of  under  the  general  issue, 
like  other  privileged  communications.  Though  the  defendant 
cannot  plead  in  justification  that  the  libel  is  a  correct  report  of 
a  preliminary  or  ex  parte  proceeding,  as  a  coroner's  inquest* 
yet  he  may,  under  the  general  issue,  give  in  evidence  the  cor* 
Wetness  of  the  report  in  mitigation  of  damages ;  but  no  evi- 
dence of  the  truth  or  falsehood  of  the  facts  stated  at  the  in- 
quest is  in  such  case  admissible  on  either  side.  East  v.  Chap* 
nm,  1  M.and  tf.46*  Videpost. 

6.  So  the  defendant  may  show  under  the  general  issue  that 
the  libel u  a  fair  criticism  on  the  plaintiff's  work;  but  if  it 
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contain  observations  unconnected  with  &•  work,  tad  per- 
sonally slanderous,  k  is  actionable.  Carr  v.  Hood,  1  Campe* 
355(h).  JHiicfead  v.  Wakleg,  3C.andP.Sll,  Soane  r.  Kmigfttr 
1  M.  and  M.  74,  Thompson  v.  Shackle,  1  M.  <wd  J».  187.  That 
publication  is  not  a  libel  which  has  for  its  object  not  to  injure 
the  reputation  of  any  individual,  but  to  correct  misrepresen- 
tations of  fact,  to  refute  sophistical  reasoning,  to  expose  a 
vicious  taste  in  literature,  or  to  censure  what »  hostile  to  mo- 
rality. Per  Lord  Ellenborvugh,  Tebart  v.  Tipper,  1  Campk  552, 
So  the  editor  of  a  newspaper  may  fairly  andcandidiy  comment 
on  any  place  of  public  entertainment,  but  it  must  be  done 
fairly  and  without  malice,  or  view  to  injure  or  prejudice  tbe 
proprietor  in  the  eyes  of  the  public.  Per  Lord  Kenyan,  Dibdin 
v.  Stem,  1  Esp.  28.  And  it  is  not  libellous  fairly  to  comment 
upon  a  petition  relating  to  matters  of  general  interest,  watch 
lies  been  presented  to  parliament  and  published.  Dunne  v. 
Anderson;  R.  and  M.  2&7,  3  Bingh.  88* 

Evidence  cf  the  truth  of  the  Ubel  or  words.]  Where  the  de- 
fendant admits  the  publishing  or  speaking  of  the  libel  or 
words  as  stated,  but  justifies  so  doing  because  they  are  tine, 
be  must  plead  this  matter  specially,  and  he  will  not  be  per- 
mitted  to  give  it  hi  evidence  under  tbe  general  issue.  Smith 
v.  Richardson,  WiUes,20,  1  Sound.  130  (n).  And  such  evi- 
dence is  inadmissible  under  the  general  issue, either  in  bar  of 
the  action  or  in  mitigation  of  damages.  Ibid.  Undermtot  r* 
Parks,  2  Sir.  1200. 

Evidence  that  the  wards  were  first  spoken  by  another.]  It  is  t 
good  defence  that  the  defendant  was  only  the  repeater  of  the 
slanderous  words,  and  that  he  named  the  author  of  them  at  the 
time,  and  stated  that  he  had  heard  them  uttered,  but  such  de- 
fence must  be  specially  pleaded.  MUU  v.  Spencer,  Halt,  60S. 
The  words  actually  uttered  by  the  third  person,  and  not 
merely  the  substance  of  them,  must  be  purred,  so  as  to  fur- 
nish the  plaintiff  with  a  cause  of  action  against  such  third 
person.  Maitland  v.  Gouldney,  2  East,  426V  See  aim  M'Gregerr. 
Thwaites,  3  6.  and  C.  24.  Lewis  v.  Walter,  4  B.and  A.  605. 
It  must  also  be  shown  that  the  defendant  believed  the  words 
to  he  true,  and  that  he  spoke  them  on  a  justifiable  occasion. 
M'Pherson  v.  Daniels,  10  B.  and  C.  263* 

Evidence  in  mitigation  of  damages.]  It  wmtormerly  heU  that 
where  the  defendant  pleaded  tbe  general  issue  without  s  jus- 
tification, he  might  prove  that  the  plaintiff  had  been  general)* 
suspected  of  the  offence  imputed  to  bin  by  the  defendant  Earl 
of  Leicester  v.  Waiter,  2  Campb.  2M.  —v.  Moor,  1  M.aniS. 
284.  But  it  was  held  that  evidence  of  facts,  not  amountiftg 
to  complete  justification,  could  net  be  leceivedW  Wailkmmr. 
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Weaver,  D.  and  R.  N.  P.  C.  10.  And  it  is  now  decided  that 
general  evidence  of  the  plaintiff's  bad  character  is  not  admis- 
sible in  an  action  for  a  libeL  Huia  in  an  action  for  a  libel  on 
the  plaintiff,  tending  to  injure  his  credit  and  reputation,  in 
his  profession  and  business  of  an  attorney,  it  was  held  that 
general  evidence  of  his  bad  character  and  ill  repute  in  hist 
business  could  not  be  admitted  either  to  contradict  the  alle- 
gation in  the  declaration  that  the  plaintiff  exercised  and  car»> 
lied  on  the  business  of  an  attorney  with  great  credit  and  re- 
putation, in  order  to  mitigate  the  damages  on  the  general 
issue,  or  in  support  of  the  averments  in  the  defendant's  jus* 
tification,  that  the  plaintiff  was  a  disreputable  professor  eaxd, 
practitioner  in  the  law.  Jones  v.  Stevens,  11  Price,  235.  The 
defendant  cannot,  in  mitigation  of  damages,  give  in  evidence* 
other  libels  published  of  him  by  the  plaintiff,  not  distinctly; 
relating  to  the  same  subject.  Afoy  v.  Brown >  3  B.  and  C  113* 
See  Fhwerty  v.  Tipper,  £  Campb.  77.  Nor  is  general  evidence! 
that  the  plaintiff  has  been  in  the  habit  of  libelling  the  defend- 
ant admissible.  Wakley  v.  Johnson,  R.  and  Af.  422.  But  matter 
which  cannot  be  pleaded  in  justification,  as  for  instance,  that 
certain  proceedings  took  place  at  a  coroner's  inquest,  may  be 
given  in  evidence  in  mitigation  of  damages.  East  v.  Chapman* 
^  M.  and  M.  4b,  2  C.  <ud  P. 571,  &C.  Ante,  p.  297.  And  in 
actions  for  words  not  actionable  in  themselves,  evidence  of 
their  truth  may  be  given  under  the  general  issue  to  disprove* 
malice,  Watson  v.  Reynolds,  1  M.  and  M.  1.  So  also,  as  be** 
fore  stated,  ante,  p.  295,  in  cases  of  privileged  communica* 
n'ons,  evidence  of  the  circumstances  which  render  the  commu* 
nications  privileged,  is  admissible  under  the  general  issue. 
And  where  the  defendant  published  an  imperfect  account  of 
a  trial,  which  was  libellous,  he  was  allowed,  in  mitigation 
under  the  general  issue,  to  show  that  he  had  copied  the  state  • 
ment  from  another  newspaper,  but  not  that  it  had  appeared! 
concurrently  in  several  newspapers.  Saunders  v.  Mills,  6  Bingh, 

Zlo. 

Accord  and  satisfaction^]  Accord  and  satisfaction  is  a  good 
defence  under  the  general  issue ;  and  where  the  plaintiff  hac| 
agreed  not  to  bring  the  action  in  consideration  of  the  defend* 
ant  destroying  certain  documents  relating  to  the  charge  imr 
puted  to  the  plaintiff,  which  the  defendant  accordingly  de- 
stroyed, Lora  EUenborough  admitted  this  in  evidence  ay 
accord  and  satisfaction.  Lane  v.  AppUgate,  1  Stark.  97. 

In  an  action  for  a  libel,  the  defendant  has  a  right  to  have 
the  whole  of  the  publication  read  from  which  the  passages 
charged  are  extracts.  Cooke  v.  Hughes,  ft.  and  AL  112.  Se$ 
Mullen  v.  Hulton,  4  Etp.  249. 
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CASE  FOR  MALICIOUS  PROSECUTION* 

In  an  action  on  the  case  for  a  malicious  prosecution  the 
plaintiff  must  prove :  1.  The  prosecution ;  2.  Its  determi- 
nation ;  3.  That  the  defendant  was  the  prosecutor ;  4.  His 
malice  and  want  of  probable  cause ;  and,  5.  The  damages 
Sustained. 

"Evidence  of  prosecution.]  The  fact  of  the  prosecution  is  usually 
proved  by  the  production  of  the  record,  or  of  an  examined 
copy.  See  ante,  p.  53.  B.  N.  P.  13.  And  the  record  or  copy  is 
admissible  without  proof  of  an  order  of  the  court  orjKutof 
the  attorney-general  allowing  the  plaintiff  a  copy  of  such  re- 
cord. Legatt  r.  Tollervey,  14  East,  302.  Caddy  v.  Barlow,  1  tf . 
tmd  R.  275.  In  an  action  for  a  malicious  prosecution  by  in- 
dicting the  plaintiff  at  the  quarter-sessions,  it  was  held  by 
"Wilmot,  J.,  that  it  was  not  sufficient  to  produce  the  original 
indictment,  for  that  it  was  no  evidence  of  the  caption,  which 
was  a  material  averment  in  the  declaration,  viz.  that  the 
ouarter-sessions  were  held  at  such  a  time  and  place,  and  be- 
fore such  parties,  and  he  was  of  opinion  that  this  could  not 
be  supported  by  parol  evidence  of  the  minutes  of  the  session*, 
but  that  for  this  purpose  a  record  should  have  been  made  up, 
and  the  original  or  a  copy  produced,  and  the  plaintiff  was 
nonsuited.  Edward*  v.  Williams,  2  Esp.  Dig.  N.  P.  37.  Some 
proof  must  be  given  of  the  identity  of  the  plaintiff  and  the 
party  prosecuted. 

;  A  variance  between  the  charge  actually  made,  and  that 
stated  in  the  declaration,  will  be  fatal.  Thus  where  it  was 
stated  in  the  declaration  that  the  defendant  imposed  upon  the 
plaintiff  the  crime  of  felony,  and  upon  the  production  of  the 
information  before  the  justice,  it  appeared  that  the  charge 
amounted  only  to  a  civil  injury,  though  the  warrant  was  to 
arrest  the  plaintiff  on  suspicion  of  felony,  the  variance  was 
held  fatal.  Leigh  v.  Webb,  3  Esp.  165.  But  where  the  decla- 
ration averred  that  the  defendant  charged  the  plaintiff  with 
assauUingand  beatingjnm,  and  procured  a  warrant  to  apprehend 
him  for  nis  said  offence,  and  the  charge  in  fact  made  was  for 
assaulting  and  striking,  and  the  warrant  produced  recited 
the  charge  to  be  for  violently  assaulting,  it  was  held  to  be  no 
variance.  Byne  v.  Moore,  5  Taunt.  187,  quecre  the  marginals* 
And  where  the  plaintiff  declared  that  the  defendant  mali- 
ciously charged  the  plaintiff  with  having  feloniously  stolen  cer- 
tain articles  his  property,  and  it  was  proved  that  die  defend- 
ant laid  an  information  before  a  magistrate,  in  which  he  de- 
posed that  the  said  articles  had  been  feloniously  stolen,  and 
that  he  suspected  and  believed,  and  had  good  reason  to  suspect  end 
believe,  that  they  had  been  stolen  by  the  plaintiff!  it  was " 
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tttt  the  evidence  supported  the  declaration.  Davis  v.  Noahe, 
6  M.  and  S.  29, 1  Sterfc.  377,  S.C.  dia.  fiatffcy,  J.  Where  the 
plaintiff  declares  that  the  defendant  maliciously  and  without 
probable  cause  preferred  an  indictment  (setting  it  forth),  the 
aferment  is  proved  if  some  charges  in  the  indictment  were: 
maliciously  and  without  probable  cause  preferred,  though  there 
was  good  ground  for  preferring  others  of  the  charges.  Read  v. 
Taylor,  4  Taunt.  616.  As  to  other  variances  in  proof  of  the 
record,  me  ante,  p.  48. 

.  If  the  proceeding  was  by  preferring  a  charge  before  a  ma- 
gistrate, the  magistrate  or  his  clerk  should  be  served  with  a 
subpoena  duces  tecum,  to  produce  the  proceedings.  If  the  in- 
formation was  laid  by  the  defendant,  his  taking  tbe  oath  and 
handwriting  should  be  proved,  as  also  the  issuing  the  warrant 
to  the  constable,  &c.  The  warrant  must  also  be  produced 
and  proved,  and  evidence  must  be  given  of  the  apprehension 
and  detention  of  the  plaintiff  under  the  warrant,  and  of  his 
Ultimate  discharge.  2  Stark,  Enid,  910 ;  and  see  Freeman  v. 
ArktU,  2  B.  and  C.  494,  ante,  p.  11.  Where  the  action  is  for 
maliciously  procuring  the  plaintiff  to  be  arrested  upon  a  war- 
rant on  a  charge  of  felony,  and  it  does  not  appear  that,  any  in- 
formation has  been  taken,  evidence  may  be  given  of  the  war- 
rant without  proving  the  information,  ffewsam  v.  Carr,  2  Stark* 
69. 

Evidence  of  determination  ofprosecutionj]  It  must  appear  that 
the  prosecution  is  determined.  B.N. P.  13.  The  return  of 
not  a  true  bill  by  the  grand  jury,  or  the  verdict  of  acquittal, 
will  be  evidence  of  this  fact ;  and  an  averment  that  the  plain- 
tiff, "  by  a  jury  of  the  said  county,  &c.  was  duly  and  in  a 
lawful  manner  acquitted,"  is  proved  by  a  record,  by  which  it 
appears  that  the  jury  found  the  plaintiff  not  guilty,  and  that 
upon  that  judgment  was  entered  that  he  should  "  go  thereof 
acquitted.'1  Hunter  v.  French,  Willes,  517.  Where  the  decla- 
ration averred  tbat  the  defendants  "did  not  prosecute  the 
suit  complained  of,  but  therein  made  default,  and  their  pledges 
were  in  mercy,  &c."  it  was  held,  that  the  production  of  a  rule 
to  discontinue  did  not  prove  the  averment,  and  Lord  Tenter- 
den  refused  to  allow  an  amendment  under  the  stat.  9  Geo.  IV. 
c.  15.  Webb  v.  HiU,  1  M.  and  M.  253 ;  and  see  ante,  p.  42.  An 
action  lies  though  the  plaintiff  was  acquitted  on  a  defect  in 
the  indictment.  WicksT.Fentham,4T.R.247.  Peppetv.  Hearn, 
5  B.  and  A.  634.  As  to  variance,  see  Purcell  v.  Macnamara, 
9  last,  157,  stated  ante,  p.  48. 

"Evidence  that  defendant  teas  prosecutor.]  The  proper  evidence 
to  establish  this  fact  is  that  the  defendant  employed  an  attor- 
ney or  agent  to  conduct  the  prosecution ;  that  he  gave  instruc- 
tions concerning  it;  paid  the  expenses;  procured  the  attend* 
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nf  wjtnoinnn ;  or  was  otherwise  active  m  forwarding  tho 
prosecution.  2  Star*,  JEwo*.  906.  So  the  information  taken  by 
the  magistrate,  or  the  warrant  issued  by  aim,  may  beauiBcieul 
for  this  purpose.  2  PUtf.  £o.  161.  The  indorsement  of  the 
defendant's  name  on  the  bill  is  evidence  that  he  was  sworn  at 
a  witness,  though  not  of  his  being  the  prosecutor.  B.N.P* 
14.  One  of  the  grand  jury  before  whom  the  bill  was  prefer- 
red may  be  called  to  prove  that  the  defendant  was  the  prose- 
cutor. Sykesr.  Dunbar,  Selw.  N.P.  1004. 

Evidence  ofmahce.']  It  is  essential  that  the  plaintiff  should 
give  some  evidence  of  the  defendant's  malice.  Proof  of  sm 
acquittal  for  want  of  prosecution  is  not  even  prvmAfack  evi» 
dence  of  malice  to  support  the  action*  Puwcell  v.  Amasso*, 
9  East,  361.  But  if  the  plaintiff  prove  want  of  probable  cum. 
malice  may  be  inferred  from  thence.  Ibid,  BurUy  v.  Betkum, 
5  Taunt.  583.  Turner  v.  Turner,  Gow,  20.  Proof  that  the  de- 
fendant published  an  advertisement  of  the  finding  of  the  is- 
dictment  with  other  scandalous  matter,  is  evidence  of  malice, 
Chambers  y.  Robinson,  1  Str.  691.  Where  a  forged  note  was 
taken  in  the  ordinary  course  of  business,  and  a  bank  inspector 
in  the  absence  of  any  circumstances  of  suspicion  charged  the 
taker  as  having  the  note  in  his  possession,  knowing  it  to 
be  stolen,  Lord  Ellenborough  held  that  this  was  such  a  cram 
ignorantia  that  it  amounted  to  malice.  Brooks  v.  Warwick, 
t  Stark.  389.  In  an  action  by  A.  for  the  malicious  prosecution 
by  C.  of  an  indictment  against  A.  and  B.,  evidence  of  the 
misconduct  of  C.  towards  B.  after  his  apprehension,  tending 
to  show  the  bad  motives  of  C,  is  admissible  in  proof  of  malice. 
Caddy  v.  Barlow,  1  M.  and  R.  275.  To  support  the  averment 
of  malice  it  must  be  shown  that  the  charge  is  wilfully  false. 
Per  Abbott,  C.  /.,  Cohm  v.  Morgan,  6  D.  and  JR.  9. 

Evidence  of  want  of  probable  cause.]  The  plaintiff  must  gife 
some  evidence  of  want  of  probable  cause.  Ineledon  v.  Berry, 
X  Campb.  203  (n).  But  proof  of  express  malice  is  not  evidence 
of  it.  Johnson  v.  Sutton,  1  T.R.  545,  Turner  v.  Turner,  Goo,  20. 
Abandoning  the  prosecution  is  not  sufficient  evidence  of  want 
of  probable  cause.  JncUdon,  v.  Berry,  1  Campb.  203  (n).  Nor 
neglecting  to  prefer  an  indictment  after  a  charge  laid.  Wallit 
T.Alpine,  Id.  204  (»).  WUlans  r.  Taylor,  6  Btngk.  188.  So 
proof  that  the  bill  was  thrown  out  by  the  grand  jury  is  not 
evidence  of  the  want  of  probable  cause.  Byne  v.  Moon, 
5  Taunt.  187.  But  in  Nicholson  v.  CogkiU,  4  B.  and  C.  *3» 
it  is  said  by  Holroyd,  J.,  that  in  actions  for  malicious  pro- 
secutions it  has  been  held  that  evidence  of  the  bill  having 
been  thrown  out  by  the  grand  jury  is  sufficient  to  warrant  an 
inference  of  the  absence  of  probable  cause.  Where  the  plain- 
tiff refused  to  give  up  a  forged  note  which  he  had  taken  in  the 
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crane  of  business,  to  tie  defendant,  a  bank  inspector,  tad 
the  defendant,  in  toe  absence  of  all  circumstances  of  suspicion, ' 
charged  the  plaintiff  before  m  magistrate,  with  feloniously 
having  lite  note  in  has  possession,  it  was  held  to  be  evidence* 
of  want  of  probable  cause  to  go  to  the  jury.  Brooks  v.  War- 
«fcfc,  9  Stork  989.  if  the  defendant  laid  all  the  frets  of  the 
esse  fairly  before  counsel,  and  acted  none  fide  upon  the  opi~x 
man.  given  by  that  counsel  (however  erroneous  it  may  be),  it 
will  be  evidence  to  prove  probable  cause.  Per  Bay  ley,  J., 
Bavenga  v.  Macintosh,  2  B.  and  C.  697.  And  see  Snow  v.  Allen, 
1  Stark.  502.  But  not  unless  a  full  statement  of  the  case  has 
been  laid  before  counsel.  Hewlett  v.  Crutehley,  5  Tmwtt.  *81. 

it  has  been  said  that  where  the  met*  lie  in  the  knowledge' 
of  toe  defendant  himself,  he  mast  show  a  probable  cause, 
though  the  indictment  be  found  by  the  grand  jury,  or  the 
plaintiff  shall  recover  without  proving  express  malice.  ParreU 
v.  Fuhvick,  B.N.  P.  14.  And  see  4  B.  and  C.  24,  6  Bingh.  187, 
189.  But  this  position  is  not  supported  by  another  report  of 
the  same  case,  9  East,  362  (a),  from  which  it  appears  that 
the  plaintiff  having  been  acquitted  on  the  indictment,  Lord 
Mansfield  said,  "  that  it  was  not  necessary  to  prove  express 
malice,  for  if  ft  appeared  there  was  no  probable  cause,  that  was 
sufficient  to  prove  an  implied  malice,  which  was  all  that  was 
necessary  to  support  this  action.  For  in  this  case  all  the  facts 
lay  in  the  defendant's  own  knowledge,  and  if  there  were  the 
least  foundation  for  the  prosecution;  it  was  in  his  power,  and 
incumbent  upon  him  to  prove  it/'     It  seems  from  this  report 
that  some  evidence  of  want  of  probable  cause  had  been  given, 
from  which  malice  was  inferred,  and  that  the  question  was 
whether  it  was  incumbent  upon  the  plaintiff  to  go  further.  So' 
in  fykes  v.  Dunbar,  died  9  East,  363,  where  the  defendant  was 
the  only  witness  upon  tbe  indictment,  Lord  Keny on  ruled 
that  the  proof  of  malice  lay  upon  the  plaintiff.    And  in  a  late 
case  it  was  said  by  Tindal,  C.  J.,  that  the  plaintiff  must  take 
the  first  step ;  because  it  is  not  to  be  presumed  that  any  one 
has  acted  illegally.    There  must,  therefore,  be  some  evidence 
of  want  of  probable  cause  before  the  defendant  can  be  called 
upon  to  justify  his  conduct.     Wittam  v.  Taylor,  6  Bingh.  187. 
In  that  case  the  defendant  presented  two  biHs  for  perjury 
against  the  plaintiff,  but  did  not  himself  appear  before  the 
grand  jury,  and  the  bills  were  ignored.    He  then  presented  a 
third  bill*  and  on  his  own  testimony  it  was  found.    This  pro* 
secution  he  kept  suspended  for  three  years,  till  the  plaintiff* 
taking  the  record  down  to  trial,  and  the  defendant  declining  to 
appear  as  a  witness ;  although  in  court,  and  called  on,  the 
plaintiff  was  acquitted.    It  was  held  that  this  was  sufficient 
prima  facie  evidence  of  want  of  probable  cause.    See  further 
as  to  proof  of  want  of  probable  cause.  Cotton  v.  James,  1  Barn* 
and  Add.  lib,. 
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The  observations  of  the  judge  on  the  trial  of  the  indictment 
tending  to  cast  censure  on  the  mode  in  which  the  prosecution 
had  been  conducted,  are  admissible  for  the  plaintiff.  Warns 
y.  Terry,  coram  Uuledale,  J.,  M.  S.  Winton  Sum.  An.  1826. 

Damages.']  The  jury  will  give  damages  for  the  loss  of  repu- 
tation, die  imprisonment,  if  any  have  taken  place,  and  the 
expenses  incurred  by  the  plaintiff  in  making  his  defence* 
M.N.P.X3. 

Defence. 

The  defendant  may  give  in  evidence  facts  to  disprove  tbe 
malice,  or  to  show  that  he  had  probable  cause  for  the  prose- 
cution. Thus  he  may  show  that  the  jury  deliberated  on  the 
trial  of  the  indictment.  Smith  v.  Macdonatd,  3  Esp.  7.  Lord 
Kenyon  ruled  that  the  defendant  might  give  evidence  of  the 

glaintifTs  bad  character ;  Roderguez  v.  Tadmire,  2  Esp.  721 ; 
ut  in  a  late  case  Wood,  B.,  refused  such  evidence,  on  the 
ground  that  it  afforded  no  proof  of  probable  cause  to  justify 
the  defendant.  Newsam  v.  Carr,  2  Stark.  71. 

If  no  one  was  present  at  the  time  of  tbe  supposed  felony 
committed,  but  the  defendant  or  his  wife,  his  or  her  evidence 
on  the  trial  of  the  indictment  is,  it  is  said,  admissible  for  the 
defence  to  prove  the  felony  committed.  JB.  N.P.  14, 15. 


CASE  FOR  MALICIOUS  ARREST. 

In  an  action  on  the  case  for  a  malicious  arrest,  the  plaintiff 
must  prove  the  arrest,  the  determination  of  the  suit,  the  de- 
fendant's malice  and  want  of  probable  cause,  and  the  damage* 

The  arrest.'}  If  the  form  of  the  declaration  require  it,  the 
plaintiff  should  be  prepared  to  prove  the  affidavit  to  hold  to 
bail,  by  the  production  of  the  original,  or  of  an  examined 
copy,  Crook  v.  Dawting,  3  Dougl.  75,  B.  N.  P.  14,  S.  C.  Cos- 
burn  v.  Reed,  2  B.  Moore,  60,  tee  R.  y.  Jama,  1  Show.  397, 
Meet  v.  Bowen,  1  M*CL  and  Y.  392  ;  but  unless  there  be  an 
allegation  in  the  declaration  that  the  writ  was  indorsed 
for  bail  "  by  virtue  of  an  affidavit,  filed,  &c."  it  seems  to  be 
unnecessary  to  prove  the  affidavit,  Anmdell  v.  White,  14  East, 
224,  unless  for  the  purpose  of  connecting  the  defendant  with 
the  arrest.  The  writ  indorsed  was  held  by  Mr.  J.  Buller  to 
be  sufficient  evidence  of  the  holding  to  bail.  Rogers  v.  Hscemhe, 
2  Esp.  Dig,  N.  P.  38.  The  plaintiff  must  also  prove  the  writ 
and  return,  ante,  p.  56,  ana  in  one  case,  though  the  return  of 
cepi  corpus  appeared  on  the  writ,  Lord  Kenyon  ruled,  that  as 
against  the  defendant  there  was  no  evidence  of  the  arrest 
having  been  under  the  writ,  and  the  plaintiff  not  being  able 
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to  prore  the  warrant,  was  nonsuited.  Lloyd  v.  Harris,  Peake, 
174.  But  it  seems  that  the  sheriff's  return  is  prim&  facie  evi- 
dence of  the  fact  therein  stated.  Gyfford  v.  Woodgate,  11  Eatf, 
297 ;  and  see  2  PhilL  Evid.  166.  In  order  to  prove  the  arrest, 
the  plaintiff  may  call  the  sheriff's  officer.  If  a  bailiff,  who 
has  a  process  against  one,  says  to  him  when  he  is  on  horse- 
back, or  in  a  coach,  "  You  are  my  prisoner,  I  have  a  writ 
against  you,"  upon  which  he  submits,  turns  back  or  goes 
with  him,  though  the  bailiff  never  touch  him,  yet  this  is  an 
arrest,  because  he  submitted  to  the  process ;  but  if  instead  of 
going  with  the  bailiff  he  had  gone  or  fled  from  him,  it  could 
be  no  arrest,  unless  the  bailiff  had  laid  hold  of  him.  Per  cur 
Herntr  v.  Battyn,  B.  N.P.62.  Where  a  sheriff's  officer  having 
a  warrant  to  arrest  A.  sent  a  message  to  him  to  fix  a  time  to 
call  and  give  bail,  and  A.  accordingly  fixed  a  time,  attended 
and  gave  bail,  in  an  action  for  a  malicious  arrest,  this  was 
held  to  be  no  arrest.  Bury  v.  Adamson,  6  B.  and  C.  528. 
Where  the  officer  showed  the  party  the  writ,  saying  that  as 
he  knew  him,  he  would  take  his  word,  but  that  he  must  give 
bail,  and  after  receiving  a  fee  from  him,  left  him  and  went  to 
his  attorney  to  tell  him  what  had  occurred,  Lord  Tenterden 
said,  that  his  strong  opinion  was,  that  this  was  no  arrest. 
Goye  v.  Radford,  3  C.  and  P»  464,  and  see  more  as  to  arrest,  post, 
**  Actions  against  Constables" 

» 

Determination  tf  the  suit. 1  It  is  necessary  to  show  how  the 
proceeding  complained  or,  whether  civil  or  criminal,  termi- 
nated, and  the  proof  must  correspond  with  the  allegation* 
Therefore  where  it  was  averred  that  "  the  plaintiffs  in  that 
action  did  not  prosecute  their  suit,  but  therein  made  default, 
whereupon  it  was  considered  that  die  said  plaintiffs  should  take' 
nothing  by  their  bill,  and  the  pledges  to-  prosecute  be  in 
mercy,  &c."  It  was  ruled  that  this  being  an  allegation  of  a 
nonsuit  was  not  proved  by  a  rule  to  discontinue,  and  that  the 
variance  could  not  be  amended  under  Stat.  9  Geo.  IV.  c.  15, 
Webb  v.  Hi//,  lM.and  M.  253.  Proof  of  a  rule  to  discon- 
tinue, and  that  the  costs  have  been  accordingly  taxed  and 
paid,  is  sufficient  evidence  of  the  determination  of  the  suit. 
JBrtstoio  v.  Haywood,  4  Campb.  214,  1  Stark.  48,  S.  C.  Gadd  v. 
Bennett,  5  Price,  540,  Brandt  v.  Peacock,  1  B.  and  C.  649  ;  so 
a  rule  to  stay  proceedings,  and  deliver  up  to  the  then  de- 
fendant the  bill  of  exchange  upon  which  the  action  was 
brought,  Brook  v.  Carpenter,  3  Bingh.  297;  but  where  the 
evidence  of  the  determination  of  the  suit  was  a  judge's  order 
to  stay  proceedings,  and  payment  of  costs  accordingly,  Lord 
Kenyon  was  inclined  to  think  that  it  was  insufficient :  a  juror 
was  afterwards  withdrawn.  Kirk  v.  French,  1  Esp.  80,  and  see 
4  Campb,  214,  sed  qiurre,  and  see  Austin  v.  Debnam,  3  B.  and  C. 
140.  In  an  action  for  a  false  arrest  upon  a  plaint  in  the  She* 
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r^Pa  court  of  London,  evidence  was  gjin  that  the 
cause  of  that  court,  upon  the  abandonment  of  a  mat  by  the 
plaintiff,  was  to  make  an  entry  in  the  minute-book  of"  with- 
drawn," and  it  was  held  that  proof  of  such  entry  m  the 
minute-book  was  sufficient  to  prove  the  deternunationof  the 
suit.  ArunddL  v.  White,  14  Earn,  216.  The  termination  of  the 
wait  must  ho  such  as  to  show  prhad  fori*  evidence  that  the 
action  was  without  foundation. ;  therefore,  where  it  appeared 
that  a  ttet  processus  had  been  entered  by  consent,  the  plaintiff 
was  non-suited.  Wiikimten  v.  HowsJ,  1  tf.sxd  M.  MS&. 


Eoia^etfwuilice,  end  mart  cfpn*riUeemM$.]  It  lies  upon 
the  plaintiff  in  this  action,  as  in  the  action  of  case  for  a  me» 
licioua  prosecution,  ante,  p.  240,  to  prove  both  meJice,  and 
the  want  of  probable  cause.  Proof  that  the  suit  was  dis- 
continued, was  held  by  Lord  EUenborough  not  to  he  evident* 
of  want  of  probable  cause  \  B.ristewvu  Heywtad,  1  Sto*.  30; 
hjit  in  a  later  case,  where  the  defendant  had  arrested  the 
plaintiff  on  an  affidavit  of  debt  for  raonev  paid  Id  hie  ussy  hut' 
$d  not  declare*  until,  ruled  to  do  so,  ana  soon  afterwards  daV 
continued  the  action,  and  paid  the  costs,  this  was  head  to  be 
evidence  to  go  to  the  jury  of-  malice,  end  the  want  of  pre- 
labia  cause*  Nieholtp+y.  CogfcUu  *  &>  sad  C.  21.  rFeie  r. 
Hill,  1  M.andM.  254.  That  the  defendant  suffered  hiawilf 
to  be  non-prossed  in  the  former  suit  has  been  held  not  to  be 
evidence  to  support  this  action.  Sinclair  *.  SJeVid*  4  leant. 
7,  However,  in  a  previous  case  of  Hamilton  v.  JUtkieU,  ewonv 
Pratt,  C.J.,  tJuly  1765,  B*mrcroft'$  MSS.  22*  not  sited  at 
Sinekir  v.  Eldred,  it  was  ruled,  that  the  defendant's  snaflaing 
the  former  action,  to  be  atfn-proaMd  was  sufficient  piasat  facm 
evidence  of  malice.  Per  Pratt,  C.  J.  •'  Hese  the  defendant** 
never  proceeding,  and  suffering  a  **a-jm*v  is,  in  my  opinion, 
primd  facie  evidence  of  malice.  I  hold  most  clearly  that  the 
affidavit,  arrest,  bail,  and  non-pros,  make  up  sufficient  friml 
facie  evidence  to  call  for  a  defence."  W  here  these  are  mntnal 
dealings  between  the  plaintiff  and  defendant,  and  items  known 
to  be  due  on  each  side  of  the  account,  an  arrest  for  the  amount 
of  one  side  of  the  account,  without  deducting  whet  is  due  en 
the  other,  is  malicious  and  without  probable  causa.  Avetm  v» 
Default,  3  B.  end  C.  129,  overruling  Brewn  v.  Pfeens,  2  C*e*v 
594.  Taking  a  less  sum  out  of  court,  and  not  proceediat;  in 
the  suit,  is  not  enough  to  maintain  this  action,,  it  appearing 
that  the  defendant  had  claimed  a  larger  sum ;  Jmektm  v.  Bar* 
leigh,  3  Etp.  34  mr  and  suing  out  a  writ,  and  arresting  a  debtor 
after  payment  oi  the  debt  by  him  to  the  ereditar'a  agent, 
C the  affidavit  to  hold  to  bail  being  made  before  such  payment) 
does  not  afford  evidence  of  malice.  Gibten  v.  Canters,  2  B.  sad 
J\  129.  A.  by  mistake  sued  out  a  bailable  writ  against  B., 
and  gave  it  to  an  officer  to  he  executed;  and  the  officer  team 
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B*  thtt  he  had  a  writ  against  him ;  but  B.  denying  that  he 
owed  the  money,  the  officer  did  not  take  him  into  actual 
custody.  On  inquiry,  the  mistake  was  discovered,  and  B» 
was  told  that  he  need  give  himself  no  further  trouble  in  the 
natter.  He  afterwards,  however,  put  in  bail,  and  incurred 
an  expense  of  14/.  Per  Lord  EUenborough,  The  action  cannot  be 
maintained,  as  no  arrest  or  imprisonment  has  been  proved; 
there  is  no  evidence  of  malice,  and  the  plaintiff  lias  suffered 
so  inconvenience  except  what  he  has  voluntarily  brought 
upon  himself.  Bieten  v.  Burridge,  3  Campb.  140.  So  where 
the  plaintiff  was  arrested  by  the  indorsee  of  a  bill  of  exchange 
purporting  to  be  drawn  on  and  accepted  by  him,  but  in  fact 
not  accepted  bj  him,  Lord  Tenterden  ruled  that  this  was  not 
sufficient  to  support  an  action  for  a  malicious  arrest,  the  de- 
fendant having  acted  through  mistake,  and  without  malice* 
Spencer  v.  Jacob,  1  M.  and  M.  180. 

In  an  action  for  not  accepting  the  debt  and  costs  from  a 
party  in  custody  under  a  ca.  $a.,  the  refusal  of  the  plaintiff  in 
the  former  action  to  sign  a  discharge  to  the  sheriff,  on  tender 
of  the  debt  and  costs,  is  primd  facie  evidence  of  malice.  Cresser 
Y.PMmg,  4  B.andC.26. 

In  an  action  for  a  malicious  arrest,  the  court  of  Common 
Fleas  determined  that  the  plaintiff  was  not  entitled  to  recover 
more  than  the  taxed  costs  which  he  had  incurred ;  Sinclair  v» 
EMrei,  4  Taunt.  7  ;  and  see  Began  v.  lUcombe,  2  Esp.  Dig.  N.  P» 
38.  And  in  a  late  case,  Best,  C.  J.,  ruled  the  same  way. 
Webber  v.  Nicholas,  1 R.  and  M.  419.  But  Lord  ElleuboTOugn 
ruled  that  he  might  recover  the  amount  of  costs  as  between 
attorney  and  client.  Sandbach  v.  Thomas,  1  Stark.  306. 

Competency  of  witness.]  An  arbitrator  to  whom  the  former 
cause  had  been  referred,  and  who,  on  inspection  of  the  then 
plaintiff's  books,  had  awarded  that  he  had  no  cause  of  action, 
was  rejected  by  Lord  Kenyon,  when  produced  as  a  witness 
to  prove  the  malice  in  this  action  ;  upon  the  principle,  that 
as  the  parties  themselves  could  not  have  been  examined  in 
the  former  cause,  and  as  the  plaintiff  could  not  have  been 
compelled  by  a juage  at  Nisi  Prius  to  produce  his  hooks,  the 
arbitrator  ought  not  to  be  permitted  to  give  evidence  derived 
from  those  sources.  Habershon  y.  Troby,  3  Esp.  38 ;  but  see 
Gregory  v.  Howard t  3  Esp.  113. 


CASE  FOR  EXCESSIVE  DISTRESS. 

In  an  action  for  an  excessive  distress  the  plaintiff  mult 
prove  the  tenancy  as  stated,  that  rent  was  clue,  that  a  distress 
was  made,  and  that  the  distress  taken  was  excessive. 
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Form  of  action — case  or  trespass.]  At  common  law  no  action 
lay  for  an  excessive  distress ;  Lynne  v.  Moody,  Fitxg.  85;  but 
a  remedy  by  action  on  the  case  was  given  by  the  statute  of 
Marlbridge,  52  H.  III.  c.  4,  which  enacts  that "  distresses 
shall  be  reasonable,  and  not  too  great."  Trespass  will  not 
lie  for  taking  on  excessive  distress,  bectuse  the  first  entry  is 
lawful ;  Lynns  v.  Moody,  2  Str.  851,  Fitxg.  85,  S.  C. ;  Hutckint 
v.  Chambers,  1  Burr.  590  ;  though  an  exception  to  this  rule 
was  established  in  the  case  of  Moir  v.  Munday,  eked  1  Burr. 
590,  where  it  was  held  that  an  action  of  trespass  lay  for 
taking  six  ounces  of  gold,  and  one  hundred  ounces  of  silver, 
as  a  distress  for  6s.  8d. ;  but  it  was  said  that  in  all  other 
cases  of  goods,  and  other  things  of  arbitrary  and  uncertain 
value,  the  action  must  be  upon  the  statute.  See  also  Crowther 
r.  RamsboUom,  7  T.R.  658. 

Though  the  tenant  before  the  distress  has  tendered  the 
rent,  which  makes  the  taking  unlawful,  he  may  still  waive  the 
trespass,  and  sue  in  case  for  an  excessive  distress.  Brass- 
comb  v.  Bridges,  1  B.  and  C.  145,  2  D.  and  R.  265,  3  Stmrk. 
171,  5.  C. 

Evidence  of  the  tenancy  end  rent  due.']  The  allegation  in  the 
declaration  is  general,  that  the  plaintiff  held  and  enjoyed 
certain  premises,  as  tenant  thereof  to  the  defendant,  which 
may  be  proved  in  the  usual  manner. 

It  is  not  necessary  to  prove  that  the  exact  sum  stated  as 
rent  due,  was  in  arrear.  Thus  where  the  declaration  alleged 
that  a  certain  sum,  to  wit  41.  3s.  and  no  more,  was  in  arrear, 
and  it  appeared  in  evidence  that  82/.  10s.  was  due  to  the  de- 
fendant, who  had  distrained  for  95/.,  it  was  held  that  the 
plaintiff  was  entitled  to  recover.  Sells  v.  Hoare,  8  B.Moore,  451, 
1  Bingh.  401,  S.C. 

If  the  situation  of  the  premises  is  strictly  described,  it  mast 
be  proved  as  laid  ;  thus,  where  they  were  stated  to  be  in  the 
parish  of  St.  George  the  Martyr,  Btoomsbury,  snd  were  proved 
to  be  in  the  parish  of  St.  George,  Btoomsbury,  the  plaintiff  was 
nonsuited.  Harris  v.  Cook,  2  B.  Moore,  587. 

Proof  of  the  distress  J]  The  plaintiff  must  prove  that  his 
goods  wore  distrained ;  but  it  is  not  necessary  to  show  that 
they  were  sold  or  taken  away,  the  seizure  as  a  distress  is 
sufficient.  See  Sells  v.  Hoare,  8B.  Moore,  453.  Where  the 
landlord's  agent  went  upon  the  tenant's  premises,  walked  round 
them,  and  gave  a  written  notice  that  he  had  distrained  cer- 
tain goods  lying  there  for  an  arrear  of  rent,  and  that  unless 
the  rent  was  paid,  or  the  goods  replevied  within  five  dajs, 
they  would  be  appraised  and  sold,  and  then  went  away,  not 
leaving  any  person  in  possession ;  it  was  held  that  this  was 
a  sufficient  seizure  to  give  the  tenant  a  right  of  action  for  an 


Case  for  Excessive  Distress.  309 

excessive  distress,  and  that  the  quitting  the  premises  without 
leaving  any  one  in  possession,  was  not  an  abandonment  of  the 
distress,  since  the  statute  11  Geo.  II.  c.  19,  s.  10,  gives  the 
landlord  power  to  impound,  or  otherwise  secure  on  the  pre* 
mises,  goods  distrained  for  rent  arrear.  Swoon  v.  Earl  qfFal* 
muth,  8  B.  and  C.  456. 

The  fact  of  the  distress  may  he  proved  by  calling  the 
broker,  or  other  person  who  made  the  distress,  and  who  will 
prove  his  authority  from  the  defendant.  If  this  evidence 
cannot  be  procured,  the  plaintiff  should  give  a  notice  to  pro* 
dace  the  warrant  of  distress,  and  give  secondary  evidence 
of  it,  or  should  connect  the  act  of  the  bailiff  with  the  de* 
fendant,  by  some  other  evidence* 

Proof  of  the  excess  in  the  distress.]  Where  a  landlord  is  about 
to  make  a  distress,  he  is  not  bound  to  calculate  very  nicely 
the  value  of  the  property  seized  ;  but  he  must  take  care  that 
some  proportion  is  kept  between  that  and  the  sum  for  which 
he  is  entitled  to  take  it.  Per  Bay  ley,  J.,  Willoughby  v.  Bach* 
haute,  2  B.  and  C.  823.  Where  seven  guineas  were  in  arrear, 
and  goods  were  taken,  valued  by  the  plaintiff's  witness  at 
SOI.  but  which,  in  fact,  sold  for  only  10/.,  it  was  contended 
that  the  plaintiff  ought  to  be  non-suited :  but  Lord  Ellen* 
borough  left  the  case  to  the  jury,  and  said,  '( There  is  a  dis- 
tinction between  the  cases  where  there  is  but  one  thing  that 
can  be  distrained,  and  where  there  are  many,  and  so  the  dis- 
tress is  divisible.  If  there  is  but  one  thing,  that  can  be 
taken ;  so  that  it  must  be  taken,  or  the  party  must  go  without 
his  distress,  for  taking  it  no  action  lies,  though  it  much  ex- 
ceeds the  sum  for  which  the  distress  is  taken.  But  if  there 
are  several  articles  of  some  value,  and  there  is  much  more 
taken  than  is  sufficient  to  satisfy  the  rent  and  expenses,  this 
action  is  maintainable,  and  express  malice  is  not  necessary  to 
maintain  the  action,  nor  required  to  be  proved ;  but  it  is  not 
for  every  trifling  excess  that  this  action  is  maintainable,  it 
must  be  disproportionate  to  some  extent,  and  if  dispropor- 
tionate to  an  excess  the  action  is  clearly  maintainable.  Field 
r.  Mitchell,  6  Etp.  71. 

In  order  to  establish  the  excess,  the  plaintiff  must  be  pre* 
pared  with  proof  of  the  value  of  the  goods  seized, 

Defence* 

Hie  defendant  may  give  evidence  that  the  distress  was  not 
excessive,  or  that  the  chattel  distrained  was  entire,  and  that 
there  was  no  other  distress.  Field  v.  Mitchell,  6  Etp.  71, 
supra.  If  the  plaintiff  has  previously  recovered  in  replevin 
for  the  same  taking,  such  recovery  is  a  bar  in  this  action* 
FhMps  v.  Berryman,  S  Vougl.  286,  S.C.,  cited  Selw.  N.P* 
Distress  ix»    Where  there  has  been  an  excessive  distress,  it 
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-is  mi  d ofenee  that  the  plaintiff*  after  the  distiess,  auUftoiised 
ihe  defendant  to  aell,  and  gave  htm  other  powers  with  regard 
1*  the  good*  seised.  frtJangftev  v.  Backhaul,  tB.andC.  821, 
4D.«(il.  539,  S.C.  3*tb  r.  Hoar*,  8  B.  Moore, 451,  1  flat|*. 
401,  £.  C  The  ^eiendaatis  vet  bound  by  his  notice  of  dis- 
tress, but  may  abandon  it,  and  show  'that  more  rent  was  doe 
than  is  there  stated.  Gwnney  v.  FhMpt,  3  T.  11.  645.  Crow. 
fiber  ▼.  XaniaWtlom,  T  T.  R.  656. 
The  broker  who  made  the  -distress  is  an  incompetent  wit- 
tier the  defendant.  Fieid  v.  MMchetl, «  Eep.  73,  ante,  p.  82. 


COVENANT. 

There  being  no  general  iBsne  in  this  action  by  which  the 
whole  declaration  can  be  pat  in  issue,  the  evidence  depends 
wn  the  nature  of  the  issue  joined  in  each  particular  case. 

Evidence  on  plea  of  ofngnment.  J  In  an  action  against  the  as- 
•ignee  of  a  term  on  a  covenant  in  the  lease,  he  may  plead 
that  he  assigned  the  term  before  breach';  and  if  the  plea  be 
traversed,  he  must  prove  the  assignment  as  stated.  When 
the  defendent  proved  that  he  had  executed  the  assignment, 
trot  that  it  had  not  been  delivered  to  the  assignee,  but  re- 
mained in  the  hands  of  the  solicitor  of  the  defendant,  who  had 
a  lien  upon  it,  it  was  held  sufficient.  Odell  v.  Wake,  3  Camp. 
994.  The  defendant  need  not  prove  notice  of  the  assignment 
to  the  plaintiff ;  Pitcher  v.  Tovey,  1  Balk.  81,  Tayinr  v.  Stan, 
i.  B.  and  P.  21 ;  nor  the  assent  of  the  assignee  to  the  assign- 
ment, for  it  is  presumed.  Ibid  ;  and  tee  Townton  v.  Tickdl,  2  B. 
wtnd  A.  38. 

Evidence  en  piss  vf  crputam.*]  In  covenant  for  non-payment 
of  Tent,  where  the  defendant  pleads  an  expulsion,  proof  of  a 
mere  trespass  will  not  maintain  -die  plea.  Hodgkm  v.  Qnecn> 
boraugh,  WiUet,  131,  B.  N.  P.  177.  Expulsion  from  part  is  s 
suspension  of  the  whole  rent.  Co.  Lit.  148.  b.  Water's  ease, 
3  Rep.  22,  b,  Gilb.  on  Rent*,  148. 

Evidence  on  plea  of  mm  <ed factum.]  Under  the  plea  of  mm  e* 
factum,  the  plaintiff  must  produce,  and  prove  the  execution  of 
the  deed,  vide  supra.  Where  prcfert  has  been  made,  and 
man  mt  faObum  pleaded?  the  plaintiff  at  .the  trial  wiD  set  be 
allowed  to  prow  that  the  deed  has  been  destroyed,  and  t» 
give  secondary  evidence  of  its  oontanss  ;  Smith  v.  Woodmari, 
4Etut,5%5;  amd  it  is  too  late  at  maiprfef  tonneve  topetflff 
late  trial,  an  order  to  amend  the  declaration  by  osssttiBg  A* 
amferti  jsst  will  the  judge  permit  the  -amendment  te  be 
auMaeactJB*  pass;  Paine  v.  Staftm,  14Jb*sv7*;  bat  m  caw 
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the  deed  is  pleaded  as  *  lost  deed,  and  is  found  before -the 
trial,  it  maybe  given  in  evidence.  Kmwiey  v.  Peaesefc,  2  Oomph, 
657. 

If  there  be  any  material  variance  between  the  deed  set  out 
awl  that  produced,  it  will  be  fatal,  unless  the  deed  has  been 
■et  out  en  oyer,  eee  safe,  p.  39 ;  under  this  plea  the  defendant 
any  give  in  evidence  that  the  party  executing  was  a  lunatic  ; 
Yatet  v.  Bohen,  2  Str.  1104 ;  er  intoxicated  ;  B.  N.  P.  172 ;  or 
that  being  blind,  or  illiterate,  the  deed  was  falsely  read  to 
Urn ;  TkorBugkgood's  case,  2  Sep.  9 ;  or  that  she  was  a  feme 
covert;  A.  JV.  P.  172,  Lambert  v.  Atkins,  2  Campb.  272 ;  or  that 
the  deed  was  delivered  as  an  escrow;  Stoylet  v.  Peontrn, 
4  Etp.  255,  B.  A*.  P„  172  j  so  a  rasure  before  action  brought, 
B.  N.  P.  171.  But  in&ncy  or  duress,  N.  B.  P.  172,  must  be 
specially  pleaded ;  so  where  a  bond  or -other  writing  is  by  act 
of  parliament  enacted  to  be  void,  the  party  who  is  bound 
cannot  plead  nen  est  factum,  but  he  must  take  advantage  of  the 
statute,  by  pleading  the  special  matter  ;  WhelpdaWs  case,  5  R*p. 
119,  a;  andao  where  the  deed  is  void  at  common  law,  on  ac- 
count ef  the  illegality  of  the  consideration,  such  illegality 
must  he  specially  pleaded.  Bolton  v.  Goodridee,  2  W.  Bl.  1108. 
CeUmr.BOuuerne,  2  WiU.S52  ;  and  see  Mr.  Frater't  Note.  5  Co. 
ftp.  244.  Thus  on  nan  ett  factum  it  was  held  that  the  de- 
fendant could  not  give  in  evidence  that  the  bond  was  given 
for  repayment  to  the  plaintiff  of  monies  which  had  been  em- 
battled by  the  servant  oi  the  plaintiff,  which  consideration 
had  seen  concealed  from  the  defendant  when  he  executed  the 
bond.  Manner  v.  Rem,  6  M.  and  S.  146,  2 Stark.  35,  8.  C;  see 
Thomeam  v.  Back,  4M.andS.  338,  infim,  where  it  was  held  that 
under  men  est  factum  the  defendant  might  show  that  a  bail  bond 
was  executed,  after  the  return  of  the  writ* 

Evidence  on  pirn  travelling  the  title  of  the  pfemtff .]  Where  the 
plaintiff  sues  as  assignee,  the  defendant  may  traverse  the  title 
as  stated,  and  it  will  be  iacumbent  upon  the  plaintiff  to  prove 
H,  either  by  proving  the  mesne  conveyances  from  the  original 
lessor,  er  by  showing  that  the  defendant  has  paid  rent  to  him- 
self, which  will  be  evidence  of  the  plaintiff's  title  as  assignee. 
Deer.  Parker,  Peak*,  En.  283,  6th  ed. ;  tee  aim  Canick  v.  Bta- 
|Msi,l  B.  and  B.  531. 

Fasffst  an  piss  trmeerwmg  the  titte  of  ike  defendant.]  In 
•meant  charging  the  defendant  as  berr,  assignee,  &c,  he 
any  deny  hieliaVilitv  as  such,  and  it  will  lie  upon  the  plaintiff 
fc  prove  that  the  defendant  is  heir  or  assignee  as  stated.  In 
ta  action  on  s  covenant  in  a  lease,  the  allegation  that  the  to- 
yenkm  eante  to  and  vested  in  the  defendant  by  assignment, 
a  prosed  by  showing  that  he  took  as  heir,  for  he  is  an  assignee 
»lsw„  Jfcrtsfny  vTCetfoact,  4  T.EL15.    If  the  plaintiff  state 
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the  particulars  of  the  defendant's  title,  instead  of  alleging 
generally  that  the  term  vested  in  him  by  assignment)  and  if 
those  particulars  are  traversed,  they  must  be  proved  as  laid ; 
tee  Turner  v.  Eyles,  3  B.  and  P.  461 ;  but  where  the  allegation 
is  that  the  term  has  vested  in  the  defendant  by  assignment, 
it  will  be  sufficient  for  the  plaintiff,  jtrimd  fade,  to  show  that 
the  defendant  has  paid  rent,  or  is  in  possession  of  the  pre* 
mises.  2  Phill.  Ev.  125,  2  Stark.  Ev.  437,  Peaks,  Ev.  284,  5th  ea\ 
Thus  where  A.  had  been  tenant  of  certain  premises,  and  upon  his 
leaving  them  B.  had  taken  possession,  it  was  held  in  the  ab- 
sence of  any  evidence  to  the  contrary  that  it  might  be  pre* 
sumed  that  he  came  in  as  assignee  of  A.  although  he  had 
never  paid  rent.    Doe  v.  Williams,  6  B.  and  C.  41.     In  answer 
to  this  the  defendant  may  prove  that  he  is  in  by  an  under-lease, 
and  not  by  assignment.    Holford  v.  Hatch,  DougL  183.   Earl  of 
Derby  v.  Taylor,  1  East,  502.     If  be  be  charged  as  assignee  of 
all  the  estate  in  certain  premises,  and  he  is  in  fact  assignee  of 
the  estate  in  part  of  the  premises  only,  he  should  as  it  seems 
plead  in  abatement  the  non-joinder  of  the  other  tenants  in. 
common.   Merceron  v.  Dawson,  5  B.and  C.  479.     So  he  may 
show  that  he  is  only  devisee  of  an  equitable  estate ;  Mayor  of 
Carlisle  v.  Blamire,  8  East,  487 ;  or  only  appointee,  and  not  lis* 
*ble  as  such  on  a  covenant  binding  the  assigns,  not  being  is  by 
the  appointor.  Roach  v.  Wadham,  6  East,  289.    Where  a  term 
has  been  mortgaged,  it  is  not  necessary  in  an  action  on  a  cove* 
nant  charging  the  mortgagee  as  assignee,  to  prove  that  he  has 
entered  upon  the  premises.  Williams  v.  Bosanquet,  1  B.  and  B» 
238,  overruling  Eaton  v.  Jacques,  DougL  444.    But  in  order  to 
charge  an  executor  as  assignee,  it  must  be  proved  that  he  has 
entered  upon  the  premises.  Tilney  v.  Norris,  1  Ld.  Raym.  553* 
1  Sound,  1 ,  a  (n).  In  order  to  charge  the  assignees  of  a  bank* 
nipt  termor,  as  assignees  of  the  term,  some  evidence  must  be 
given  of  an  acceptance  of  the  lease  by  them,  for  till  they 
manifest  their  assent  to  the  assignment,  the  term  still  remains 
in  the  bankrupt.  Copeland  v.  Stevens,  1  B.  and  A.  593 ;  see  6  Geo* 
IV.  c.  16.  s.75.  But  it  has  been  held  (under  stat.  1  Geo.  IV* 
c.  119)  that  the  provisional  assignee  under  the  insolvent  act, 
53  Geo.  III.  c.  102,  cannot  refuse  the  assignment  of  a  lease, 
and  must  be  deemed  to  have  consented  to  accept  the  property* 
Crofts  v.  Pick,  1  Bingh.  354.    Doe  v.  Andrew,  4  Bmgh.  348, 
Best,  C.  J.,  diss.  2  C.  and  P.  593,  S.  C.    See  7  Geo.  IV.  c.  57, 
s.  23.    Where  the  assignees  of  a  bankrupt  were  chosen  on  the 
8th  July,  and  suffered  the  bankrupt's  cows  to  remain  on  the 
premises  till  the  10th,  during  which  time* they  were  twice 
milked  by  order  of  the  assignees,  whose  servant  had  received 
the  key  of  the  premises  from  the  messenger  under  the  com- 
mission, Lord  EUenborough  held  these  circumstances  a  sum* 
cient  adoption  of  the  demise.    Welsh  v*  Myers,  4  Campb.  968* 
So  where  they  entered  upon  and  took  possessioni  of  the  pre* 
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raises  upon  which  the  bankrupt's  effects  remained,  and  deli- 
rend  up  the  keys  immediately  after  the  effects  were  sold* 
Hanson  v.  Stevenson,  1  B.  and  A,  303.  So  where  tbej  put  up  a 
lease  to  sale*  and  accepted  a  deposit  from  the  purchaser;  Hast* 
i*gs  v.  Wilson,  Holt,  290  ;  but  the  mere  fact  of  putting  up  a 
lease  to  auction,  the  assignees  having  never  taken  possession, 
and  there  being  no  bidder,  is  not  evidence  of  an  acceptance. 
Turner  v.  Richardson,  7  East,  335.  Where  an  assignee,  chosen 
on  the  15th  .November,  1823,  kept  the  bankrupt  upon  the  pre- 
rises  carrying  on  the  business  for  the  benefit  of  the  creditors 
until  the  April  following,  himself  occasionally  superintend- 
ing, but  on  the  52d  Dec.  1823,  disclaimed  the  lease  by  a  letter 
to  the  landlord,  it  was  held  to  be  an  acceptance ;  Clark  v. 
Hume,  R.  and  M.  .207 ;  but  where  the  assignees  allowed  the 
bankrupt's  effects  to  remain  on.  the  premises  for  nearly  twelve 
months,  and  in  order  to  prevent  a  distress,  paid  certain  arrears 
of  rent,  intimating  at  the  same  time  to  the  landlord,  that  they 
did  not  intend  to  take  the  lease  unless  it  could  be  advantage* 
ously  disposed  -of,  and  the  lease  was  put  up  to  sale  by 
the  assignees,  but  there  were  no  bidders  for  it,  and  the  as- 
signees omitted  for  nearly  four  months  to  return  the  key  to  the 
landlord,  it  was  held  that  there  was  no  evidence  of  an  accept- 
ance. Wheeler  v.  Br  amah,  3  Campb.  340.  Trustees  under  aa 
assignment  for  the  benefit  of  creditors  are  entitled  (like  as- 
signees of  a  bankrupt)  to  a  reasonable  time  to  consider  whether 
they  will  take  to  a  lease.  Carter  v.  Warnej  4  C.  and  P.  191, 
l.M.widM.MSS.,S.C. 

Evidence  on  plea  traversing  the  breach.']  Where  the  breach  is 
traversed,  it  must  be  proved  as  laid  in  the  declaration.  See 
Rarris  v.  Mantle,  3  T.  R.  307. 

On  a  covenant,  "  not  to  assign,  transfer,  or  set  over,  or 
otherwise  do,  or  put  away  the  indenture  of  demise,  or  the 
premises  thereby  demised,  or  any  paTt  thereof,"  it  has  been 
held  that  an  underlease  is  no  evidence  of  a  breach  ;  Crusoe  v. 
-Bfgty*  3  Wits.  234 ;  but  where  the  proviso  was  "  not  to  set, 
let,  or  assign  over  the  demised  premises,  or  any  part  thereof," 
an  underlease  was  considered  to  be  within  the  terms  of  the 
proviso ;  Roe  v.  Harrison,  2  T.  R.  425 ;  and  where  a  lease  con- 
tained a  proviso  for  re-entry  in  case  the  lessee  "  should  de- 
mise, lease,  grant,  or  let  the  premises,  or  any  part  thereof, 
or  convey,  alien,  assign,  or  set  over  the  indenture,  or  his 
estate  therein,  or  any  part  thereof,  for  all  or  any  part  of  the 
term,"  it  was  held  that  proof  that  the  lessee  had  entered  into 
partnership  with  A.,  and  agreed  that  he  should  have  the  use  of 
aback  room,  and  other  parts  of  the  premises  exclusively,  was 
evidence  of  a  forfeiture.  Roe  v.  Sates,  1  M.  and  S.  297.  But 
evidence  that  a  lodger  has  been  admitted  for  above  a  twelve- 
month into  the  exclusive  possession  of  a  room,  will  not  sup* 
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port  a  breech  ef  a  ec^enent  iirt  to  mrieriet  the  house.  Bet*. 
Luting,  4  Campo. 77.  A  compulsory  esmgmaeat  inlaw  is  act 
abreaehof  ac^enentnot  toaasipn.  Thus  the  sale  of  a  learn 
vader  a  send  JU*  execution  against  the  leseoe,  is  not  a  for- 
feiture of  a  condition  not  to  assign,  bat  if  the  tannin  give  a 
warrant  of  attorney  to  his  creditor  for  the  qtbccss  purpose  of 
enabling  him  to  take  the  leaae  in  execution,  it  will  be  afrtad 
and  a  breach  of  the  condition.  Dm  v.  Csraw,  8  r.fi.57,64. 
Bmr.  Sfaggs,  cited  tT.R.  134.  So  an  aseagnaaent  ander  a 
conuniaaion  of  bankrupt  is  no  broach  of  a  covenant  mot  to 
assign;  Dmr.  Bern*,  3  M.  end  S.  353 ;  «wl  aw  Dmr.  Smith, 
5  Taunt.  795;  amd  an  assignment  o£  the  term  to  trastsesuv 
the  benefit  of  creditors,  operating  aa  an  act  of  bankruptcy, 
and  being  a  roid  deed,  will  not  be  a  breach  of  the  covenant 
&»T.P»swU,5B.e»rfC.308.  Whether  a4e*iae  bywillis 
a  breach  of  a  covenant  not  to  assign,  seems  to  be  an  unsettled 
question.  Sm  Berry  v.  Taunton,  Cro.  Efts.  331.  Xaajftf  v.  Um% 
id.  60,  Moore,  351,  Dyer,  45,  6.  3  Lmn.  67,  Skepk.  Tmwk.  144. 
Swan  r.  Fer,  Stylm,  4M.  Crass*  r.  Bugby,  3  vFe*. *37.  ft»T. 
imn,  3  M.  and  S.  361.  On  a  oorenant  "not  to  art,  aariga, 
transfer,  or  otherwise  part  with,  the  premises  deamiaes%erts# 
leaae,"  depositing  the  lease  as  a  security  was  bejtttebt  ao 
breach.  Doe  v.  Hogg,  4  D.  and  R.  M5.  Dm  ▼.  Lowing ,  1  & 
and  M.  36.  To  prove  the  bresch  of  a  covenant  not  to  assise 
er  underlet,  Lord  Alvanley  held  it  to  be,  ptimmfmm,  enuaneat 
to  show  that  a  stranger  was  in  possession  of  the  ptemisai 
apparently  as  tenant,  and  that  on  inquiry  each  etranger  said 
he  rented  the  house.  Doe  v.  Rickarby,  5  Etp.  4.  Bnt  on  a  co- 
venant, "not  to  assign,  set  over,  or  otherwise  let,"  Lord 
EUenborough  held  that  erideace  that  a  stranger  wan  in  pot* 
session  of  die  premises,  and  that  he  said  he  had  taken  tee 
premises  from  another  stranger,  was  not  sufficient,  4br  aee«aa- 
stet  that  the  party  in  possession  was  not  a  tortious  intruder. 
Doe  v.  Payne,  1  Star*.  86.  Sid  vide  Dmr.  WiUmmt,  6  &  sad  & 
41,  supra. 

On  a  covenant  to  repair,  it  is  not  sufficient  evidence  to 
maintain  the  breach  to  show  that  the  hoaae  has  beenthmwa 
down  by  a  tempest,  unless  the  covenanter  haa  not  repaired 
within  a  reasonable  time ;  Skepk.  Toatek.  179 ;  and  »where  tbf 
covenant  is  to  keep  and  leave 'die  house  in  as  good  a  plight  as 
it  was  in  at  the  time  of  the  making  of  the  leaae,  it  in  said  teat 
ordinary  and  natural  decay  is  no  breach  of  the  covenant,  and 
that  the  covenantor  is  only  bound  to  do  his  best  to  keep  it 
in  the  same  plight,  and  therefore  to  keep  it  covered,  fa. 
Itts.  Ab.  Cm.  4,  Sheph.  Toucnt.  169.  Where  the  covenant  is 
to  keep  in  repair  during  the  continuance  of  the  term,  an  so* 
tion  for  the  breach  of  the  covenant  may  be  maintained  before 
the  term  has  expired.  Luxmere  v.  J? rises,  1  B.  and  A.  504 
Breaking  a  door-way  through  the  wall  of  the  demised  haste, 
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into  an  adjoining  house,  amounts  to  a  breach  of  a  covenant  to 
keep  in  repair.  The  v.  J**k*n%  3  &W*.  313. 

<m  «  covenant  for  quiet -enjoyment  generally >  it  will  not 
Support  the  bread)  to  show  a  tortious  disturbance  by  a  strangee, 
for  it  is  only  a  covenant  against  persons  having  lawful  title  r 
DudltfY.Tdlett,  3  T.R.  587,  2  Sound.  178  (»);  but  when 
the  covenant  is  against  disturbance  by  a  particular  person, 
it  ii  sufficient  to  snow  any  disturbance  by  him,  whether  by 
Itwfcl  title  or  otherwise.    Nash  v.  Fahner,  5  M.  and  S.  374. 
So  where  die  covenant  is  against  disturbance  by  the  lessor, 
his  heirs  or  executors,  it  is  sufficient  to  show  any  disturbance 
by  him  or  them.  Forte  v.  Vine,  2  Roll,  Rep.  SI,  2  Sound.  181,  a. 
Where  the  covenant  is  for  quiet  enjoyment  against  A.,  and 
my  other  person  by  his  means,  title,  or  procurement,  it  is 
sufficient  proof  of  the  breach  to  show  an  entry  by  A.'s  wife, 
in  whose  name  A-  purchased  jointly  with  his  own.    Butler  t. 
Smnerton,  Palm.  339.    So  in  case  of  a  covenant  for  quiet  en- 
joyment against  all  claiming  by,  from,  or  under  him,  a  claim 
or  dower  by  his  wife  is  a  breach  of  the  covenant.  Godb.  333, 
ftdm.  340.    So  the  appointee  of  A.  by  virtue  of  a  power,  in 
the  making  of  which  A.  concurred,  is  a  person  claiming  under 
him.  Kurd  v.  Fletcher,  Dougl.  43.    So  where  A.  seised  in  fee 
settled  his  estate  upon  himself  for  life,  remainder  to  his  first 
snd  other  sons  in  tail,  and  made  a  lease,  and  covenanted  for 
quiet  enjoyment  without  interruption  of  the  lessor,  his  heirs 
or  assigns,  or  any  other  person  claiming  any  estate,  right,  or 
interest,  by,  from,  or  under  him  or  any  of  his  ancestors,  the 
eldest  son  was  held  to  be  a  person  claiming  under  the  lessor. 
JEnms  v.  Vavghan,  4  B.  and  C.  261.    Where  the  covenant  im 
that  the  defendant  has  not  done,  permitted*  or  suffered  any  act, 
&c.  the  assenting  to  an  act  which  the  covenantor  could  not 
prevent  is  not  abroach.  Hobson  v.  Middleton,  6  B.  and  C.  39a. 
Where  it  is  necessary  to  prove  a  lawful  disturbance,  the 
plaintiff  must  prove  the  judgment  and  execution  in  ejectment, 
or  must  give  other  sufficient  evidence  of  the  claimant's  title 
snd  disturbance ;  merely  forbidding  the  plaintiff's  tenant  to 
pay  his  rent,  is  not  a  breach  of  the  covenant  for  quiet  enjoy- 
ment. Witchtxrt  v.  lAtesjy,  1  &rmtmL  81. 

The  plaintiff  may  assign  a  breach  on  the  implied  covenant 
contained  in  the  word  demised ;  Com.  Dig.  Cm,.  (A  4)  Shep. 
fytwkst.  160 ;  but  that  covenant  ceases  with  the  estate  out  of 
which  the  lease  is  granted.  Adams  v.  Gebney,  6  Bingh.  656.  If 
a  tenant  underlets  by  deed,  and  the  superior  landlord  distrains, 
the  under  tenant  must  sue  on  this  implied  covenant,  and  can* 
not  recover  in  assumpsit.  Schlettcker  v.  Mossy,  3  B.  and  C. 
789. 
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DEBT  ON  BOND. 

In  an  action  of  debt  on  bond,  the  plaintiff1,  on  nan  est  factum 
pleaded,  must  prove  the  execution  of  the  bond ;  and  where 
breaches  have  been  assigned  under  the  stat,  8  and  9  Wilh  III. 
c.  11,  s.  8,  he  must  prove  the  breaches  as  assigned. 

The  breaches  must  be  proved  as  in  an  action  of  assumpsit 
or  covenant ;  but  if  the  breaches  have  been  suggested  on  the 
roll,  after  judgment  for  the  plaintiff  on  demurrer,  it  will  be 
necessary  to  give  some  evidence  that  the  bond  produced,  and 
in  which  the  conditions  are  contained,  is  the  same  as  that  on 
which  judgment  has  been  obtained  ;  for  this  purpose  it  will 
be  sufficient,  if  the  attorney  for  the  plaintiff  swears  that  the 
bond  produced  is  the  instrument  delivered  to  him  to  bring  the 
action,  and  that  he  knows  of  no  other  of  the  same  date, 
without  calling  the  attesting  witness.  Hodghinson  v.  Marsden, 
Ptake  Ev.  287,  5th  ed.,  2  Campb.  122,  5.  C.  So  where  the  de 
fendant  craved  oyer,  and  set  out  the  bond  and  condition  which 
was  for  performance  of  covenants  in  an  indenture  of  lease, 
and  pleaded  a  sham  plea,  to  which  there  was  a  replication, 
and  then  demurred ;  after  judgment  for  the  plaintiff,  on  the 
execution  of  the  writ  of  inquiry,  Lord  Kenyon  ruled  that  it 
was  not  necessary  to  prove  the  execution  of  the  lease,  as  the 
defendant  was  estopped  by  his  plea  from  saying  that  it  was 
not  duly  executed.  Collins  v.  Rybot,  2  Esp.  157.  If  the  de- 
fendant  lets  judgment  go  by  default,  and  the  plaintiff  there- 
upon makes  his  suggestion,  in  which  he  sets  out  the  condition 
of  the  bond,  and  that  appears  to  be  for  the  performance  of  an 
award,  or  of  articles  of  agreement  or  the  like,  the  plaintiff 
must  prove  the  condition  of  the  bond,  the  award,  indenture, 
or  articles,  as  well  as  the  breaches  suggested.  Edwards  r. 
Stone,  coram  Lawrence,  J.,  1  Sound.  68,  e  (n). 

Defence. 

The  defendant  may  plead  turn  est  factum,  which  will  put  the 
plaintiff  upon  proof  of  the  execution  of  the  deed,  ana  under 
which  the  defendant  may  give  most  matters  of  defence  in  eri- 
dence,  see  ante,  p.  64.  Though  the  statute  of  limitations 
does  not  apply  to  specialties,  yet  the  defendant  may,  if  the 
deed  be  upwards  of  twenty  years  old,  and  there  has  been  no 
payment  or  acknowledgment  of  his  liability  within  that  period, 
plead  solvit  ad  diem,  and  rely  upon  the  presumption  of  payment 
arising  from  lapse  of  time.  But  if  there  has  been  any  pay- 
ment of  interest  or  acknowledgment,  after  the  day  appointed 
for  the  payment  of  the  money,  though  upwards  of  twenty 
years  have  elapsed  since  the  payment  or  acknowledgment, 
the  defendant  cannot  avail  himself  of  this  presumption  of 
payment  under  the  plea  of  solvit  ad  diem,  though  he  may  under 
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lift  plea  of  solvit  poet  diem*  Jlfbrvfairf  ▼.  JtowT,  1  5fr.  65*, 
B.N.P.  174.  The^  issue  of  *ofoit  ad  diem  lies  upon  the  de- 
fendant, and  under  that  plea  he  may  show  payment  before  the- 
day.  B.NJi**  173.  Proof  of  payment  of  the  principal  only, 
without  interest,  will,  not,  as*  it  seems,  support  the  plea  of 
*>hxt  post  diem;  HeUier  v.  Franklin,  1  Stark.  291 ;  but  tee  Dixon 
v.  Parks,  1  Esp,  110,  contra;  as  to  the  presumption  of  pay- 
ment, see  ante,  n,  15. 


DEBT  ON  BAIL  BOND. 
In  an  action  of  debt  on  a  bail  bond,  the  plaintiff,  whether 
he  be  the  sheriff,  or  his  assignee,  will  only  have  to  prove 
under  the  plea  of  nm^st  factum,  the  exeoution  of  the- bond  ia 
the  usual  manner.,  ffutchhuon  v,  Kearm ,  1  Selw.  N.P.  557. 
The  defendant  may  show  under  non  est  factum?  that  the  bond 
was  taken  after  the  return  ef  the  writ,  Thompson  v.  Rock, 
4M.  and  S.  338.  See  Barmer  v..  Rowey  6  M.  and  S.  146; 
or  that  the  bond  was  executed  before  the  condition  was 
filled  up.  Powell  v.  Duff,  3  Campb.  181.  If  the  defend- 
ant pleads  ease  and  favour,  which  is  traversed,,  little  evi- 
dence will  be  sufficient.  Lenthali  v.  Cook,  1  Sid.  384, 1  Sound. 
163  (n).  Where  issue  is  joined  on  the  plea  of  comperuitad 
diem,  the  trial  is  by  the  record,  see  Austen  v.  Fenton,  1  Taunt. 
23,  Tidd,  239,  and  the  plea  is  proved  by  the  production  of 
the  recognizance  roll,  containing  an  entry  of  the  appearance. 
Whittle  v.  Oldaker,  7  B.  and  C.  478.  Where  the  defendant 
pleads  nil  debet,  and  the  plaintiff,  instead  pf  demurring,  takes 
issue  upon  that  plea,  the  defendant  is  let  into  any  defence 
applicable  to  the  plea  of  nU  debet;  Rawlins  ▼.  Vanvers,  5  Esp. 
38 :  and  in  such  case  it  is  said  that  the  plaintiff  must  be  pre- 
pared to  prove,  not  only  the  execution  of  the  bond,  but  also 
all  the  averments  in  the  declaration  which  are  put  in  issue  by 
the  plea  of  nil  debet.  2  Stark.  Ev.  140,  5  Esp.  39.  Where  the 
defendant  pleaded  that  there  was  not  any  assignment  of  the 
bond  by  the  sheriff  or  under-sheriff,  and  it  appeared  in  evi- 
dence that  the  bond  had  been  assigned  to  the  plaintiff  by  one 
of  the  under-sheriff's  clerks,  Lord  Mansfield  was  of  opinion 
that  the  seal  to  the  assignment,  being  the  seal  of  office,  wag 
sufficient  to  prove  its  validity,  whoever  had  signed  it.  Harris 
v.  Ashley,  1  Selw.  N.  P.  554. 


DEBT  FOR  RENT. 

In  an  action  of  debt  for  rent,  the  plaintiff  under  the  plea  of 
nil  debet  must  prove  the  demise,  and  the  amount  of  rent  in  ar- 
rear. 

The  demise  may  be  proved  by  production  and  proof  of  the 
lease  executed  by  the  defendant,  but  if  the  plaintiff  sues  as 
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assign**  of  the-  reversion,  and  thedefendatit  Has  not  paid  rent 
t»  him,  he  must  atao  prove  his  title  as  such  assignee  by  pro- 
duction and  proof  of  the  mesne  assignments,  or  by  showing 
thatha  is  heir,  &c.  Sm  Sand*  v.  Ledger,  %  Id.  Raym.  79*. 
The-  assignee  of  the  reversion  may  maintain  debt  against  the 
lessee  without  giving  hint  any  notice  of  the  assignment,  for 
too  action  in  sufficient  noti*e>;  bat  if  the  rent  has  been  paid 
to  the  original  lessor  before  notice,  it  is  *  good  defence. 
Watts  v.  OgneU,  Cro.  Jac.  192,  Btrsfc  v.  Wright,  1  T.  R.  385. 
A  variance  between  the  demise  stated,  and  that  proved,  will 
be  fatal,  but  where  it  was  alleged  that  the  plaintiff  had  de- 
mised to  the  defendant  three  rooms,  and  it  appeared  in  evi- 
dence that  the  demise  was  of  three  rooms,  and  the  use  of  die 
jfurnitnre,  it  was  held  to  be  rightly  stated  according  to  the 
iegal  effect,  for  the  rent  could  not  issae  out  of  the  chattels, 
Wmitk  v.  Pemberton,  Seiw.  N.  P.  583,  Farewell  v.  Dichtrum, 
6B.audC.  351,  Ward  v.  Smith,  11  Price,  19.  A  variance  in 
the  statement  of  thorent  wHl  be  fatal,  as  where  in  die  decla* 
virion  it  was  stated  to  be  15/.  per  annum,  and  appeared  in 
•evidence  to  be  151.  and  three  fowls.  Sands  v.  Ledger,  2  LL 
&*m.  793.  So  where  it  was  stated  that  die  plaintiff  demised 
«**  yieJdng  and  paying  thereupon  the  yearly  rent  of  t60f.  by 
fcw©  even,  &«."  and  the  lease  in  fact  was  *«  yielding  and 
f&tog  during  the  said  term  (except  as  hereinafter  menf 
'.tioaedy '  and  there  was  a  subsequent  clause  for  the  reduction 
*€;  the  rent  in  a  certain  case,  which  had  not  however  occurred, 
rthis  was  held  a  fatal  variance*  Tavtaomr  v.  Ormrsrf,  6  B.eni 
•£430* 

Defence* 

'     "Evidence  under  the  plea  of  nil  debet. J    Whether  the  demise  he 
Jby  deed  or  not,  nil  debet  is  a  good  plea,  for  the  specialty  ■ 
'<mly  inducement  to  the  action,  B.  N,  ?.  1T0,  and  it  puts  in 
1asue  the  whole  declaration.  SciNy  v.  DuUey,  2  Salk.  562.  The 
defendant  thererbromay  show  under  it  payment  to  the  plain* 
tiff,  or  to  another  by  his  appointment,  Taylor  v»  Bed,  Cre. 
SIfe.,222,  Gift.  Jfr*285,  or  that  the  plaintiff  has  agreed  that  s 
debt  due  by  him  to  the  defendant  shall  go  in  satisfaction  of 
the  rent.  Gilb.  on.  debt,  443,  on  evid.  283.   it  seems,  that  the 
'defendant  cannot  under  this  plea  give,  in  evidence  that  the 
plaintiff  was  bound  by  covenant  to  repair  the  premises,  and 
that  he  (the  defendant)  expended  the  rent  in  necessary  repa- 
rations ;  Taylor  v.  JEW,  (>».  £J».  22»,  B.  N.  P.  177,  but  m 
fitib+  Ev+  282 ;  but  if  the  lease  be  by  parol,  and  the  lessor 
directs  the  lessee  to  repair,  and  the  lessee  repairs  accord* 
mgly,  the  money  so  laid  out  may  be  given  in  evidence  under 
this*  plea  aa  evidence  of  payment  >  Gilb*  on  debt,  4A3L ;  and 
where  the  covenant  for  payment  of  rent  contains  a  proviso* 
that  the  tenant  may  deduct  a  portion  ofthe  rent  for  repairs,  it 
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BMBffthat  smeh  deduction  may  be  given  in  evidence  under 
tins  plea.  CUegton,  v.  Kinastou,  1  L^.  Raytn.  420,  Beyfejr  r. 
QM,  Cr+.  Cor.  15T ;  s»  aUo  Johnson  v.  Gorw,  1  Lee.  152,  City 
^  £»ter  r.  Clare,  3  A«6. 321.  The  defendant  may  »lao  give 
is  evidence  under  this  plea*  that  the  plaintiff  expelled  hint 
from  the  premises  and  kept  him  out,  until  after  the  rent  be 
came  due,  which  operates  as  a  suspension  of  the  rent,  B.  AL  F# 
177,  Gifb.  Evid.  279,  1  Sound.  204  (n)  ;  and  an  apportion* 
ment  of  the  rent  may  be  given  in  evidence  under  nil  debet* 
Hodgkhu  v.  Robson,  1  Vent.  276,  Gilb.  on  rents,  189.  An  evic- 
tion by  a  third  person  under  a  title  paramount,  should,  it  is 
Mid,  be  pleaded  specially.  Wingfietd  v.  Seckfwd,  2  lam,  10, 
2  PkUL.  £v.  143,  6ut  *»  Gilb.  on  debt,  4^9,  contra,  and  qv*re+ 
A  release  may,  it  seems,  be  given  in  evidence  under  this 
pU.  Per  Hoit,  C.  J.,  GaUmwvy  v.  Sufeco,  1  Salk.  284,  394, 
d*en»  £  Afarf.  18.  Paramour  v.  Johnson,  IV  Mod.  377,  but  sec 
Gtik,  Em.  281, 283,  Gtffr.  on  rfcfe,  443.  Where  the  demise  is  by 
deed,  the  statute  of  limitations  does  not  apply.  Freeman  v. 
Stem,  Hutt.  109*  Where  it  was  not  by  deed,  it  was  formerly 
bam  mas  the  statute  might  be  given  in  evidence  under  the 
pleaof  nU debet.  Anon.  1  Saik.  278,  Draper  v.  Giassop,  1  Ld+ 
Rfttfn- 153,  Com.  Dig.  Pleader  (2  W.  16),  but  it  is  now  de- 
wed that  it  must  be  pleaded*  Chappel  v.  Dunton,  1  C+andJ.  U 

Evidence  on  plea  af  assignment.']  In  debt  for  rent  against  tin 
laweo,  who  ham  pleaded  an  assignment  and  acceptance  of  the 
tsngnee  before  the  rent  incurred,  the  assignment  must  be 
proved  and  sis*  the  acceptance  of  the  assignee  as  his  tenant 
bf  the  lessor;  Marsh  v.  Braea,  Cr*.Jae.o2A\  if  the  action  i* 
against  the  assignee,  he  may  plead  the  assignment  without 
any  statement  of  an  acceptance ;  Tongue  v.  Pitcher,  3  Lev.  295, 
Can.  Dig.  Debt  (F.) ;  and  an  assignment  by  the  assignee 
before  the  rent  incurred,  may,  it  seems,  be  given  in  evidence 
under  nil  debet.  Skin.  318,  Vvu  Ab.  En.  (Z.  a.)  pU  49.  , 


REBT  tfOR  DOUBLE  VALUE. 

In  an  action  of  debt  for  double  value,  the  plaintiff  must 
prove  the  demise,  the  determination  of  the  term,  the  holding 
every  the  demand  and  notice  in  writing  given  to  the  defendant* 
and  the  ameunt  of  the  double  value  claimed. 

By  statute  4  Geo*  II.  c.  28,  s.  1,  in  case  any  tenant  or  ten* 
ants  for  life,  lives,  or  years,  or  other  persons  who  shall  come 
into  possession,  of  any  lands,  tenements,  or  hereditaments,  by, 
frost,  or  under,  or  by  collusion  with  such  tenant  or  tenants* 
•hall  wilfully  holdover  any  lands,. &c.  after  the  determination 
of  their  term,  and  after  demand  made,  and  notice  in  writing 
given  for  delivering  the  possession  thereof  by  his  or  their 
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landlord  or  lessor,  or  the  person  or  persons  to  whom  the  re- 
mainder or  reversion  of  such  lands,  &c.  shall  belong,  his  or 
their  agents,  thereunto  lawfully  authorised,  such  persons  so 
holding  over  shall  for  and  during  the  time  he  or  they  shall  so 
holdover,  or  keep  the  person  or  persons  entitled  out  of  the 
possession  of  the  said  lands,  &c.  pay  to  the  person  or  persons 
so  kept  out  of  possession,  their  executors,  administrators,  or 
assigns,  at  the  rate  of  double  the  yearly  value  of  the  said 
lands,  &c.  for  so  long  time  as  the  same  are  detained* 

Proof  of  determination  of  term,  and  if  the  demand.']  In  general 
the  determination  of  the  term  will  be  proved  by  evidence  of 
the  service  of  a  notice  to  quit  upon  the  defendant,  see  post  m 
Ejectment,  and  if  a  notice  to  quit  be  proved,  it  will  not  be  ne- 
cessary to  show  a  demand,  for  the  notice  includes  a  demand. 
Wilkinson  v.  Colley,  5  Burr.  2694.  The  notice  must  be  in 
writing.'  Where  the  defendant  has  held  over,  after  the  deter* 
urination  of  a  term  certain,  a  demand  of  the  possession  mast 
be  proved,  but  it  need  not  appear  that  the  demand  was  made, 
on  or  before  the  expiration  of  the  tenancy ;  Cobb  v.  Stokes, 
8  East,  361 ;  though  the  plaintiff  will  only  be  entitled  to  the 
double  value  from  the  time  of  the  demand  made,  Ibid. ;  and 
where  the  rent  is  reserved  quarterly,  and  the  demand  is  mad* 
in  the  middle  of  a  quarter,  the  plaintiff  cannot  recover  the 
single  rent  for  the  antecedent  fraction  of  .the  quarter.  Ibid. 
Where  the  notice  was  served  upon  the  tenant,  a  feme  sole,' 
who  married  before  the  expiration  of  the  year,  it  was  held 
that  the  landlord  might  maintain  debt  against  the  husband, 
without  making  a  demand  of  the  possession  from  him,  and  that 
in  such  action  it  was  not  necessary  to  join  the  wife  for  confor- 
mity. Lake  v.  Smith,  1  N.  R.  17*4.  A  person  appointed  by  the 
court  of  Chancery,  to  receive  the  rents  and  profits  of  the 
estate,  is  a  sufficient  agent  within  the  statute  to  make  the  de- 
mand. Wilkinson  v.  Coiley,  5  Burr.  2694. 

Defence. 

The  defendant  may  show  that  the  plaintiff  has  waived  the 
notice  to  quit  and  demand  of  possession;  and  where  the 
plaintiff  has  accepted  rent  from  the  defendant,  after  the  ex- 
piration of  the  notice  to  quit,  it  is  a  question  for  the  jury, 
whether  such  rent  was  received  in  part  satisfaction  of  the 
double  value,  or  as  a  waiver  of  it ;  Ryal  v.  Rich,  10  East,  5t; 
and  where  the  landlord  declared  in  debt,  1st  for  the  doable 
value,  and  2d  for  use  and  occupation,  and  the  tenant  pleaded 
nil  debet  to  the  first  count,  and  a  tender  Of  the  single  rent  be- 
fore action  brought  to  the  second,  and  paid  the  monev  into 
Court,  which  the  plaintiff  took  out  of  court  and  proceeded,  it 
Was  held  that  this  was  no  waiver  of  the  plaintiff's  right  to  the 
double  value,  so  as  to  be  ground  of  nonsuit,  but  that  it  was  * 


Debt  for  Penalties.  321 

cue  to  go  to  the  jury ;  and  that  the  plaintiff  going  on  with  the 
action,  after  taking  the  single  rent  out  of  court,  was  evidence- 
to  show,  that  he  did  not  mean  to  waive  his  claim  for  the 
doable  value,  but  to  take  the  single  rent  pro  tanto.  Ibid.  A  re- 
covery in  ejectment  is  no  waiver  of  the  landlord's  right  to  the 
doable  value,  for  the  time  between  the  expiration  of  the 
notice  to  quit,  and  the  time  of  recovering  possession  under 
the  ejectment.  Soulsby  v.  Neving,  9  Ea#t  310.  A  tenant  who 
holds  over,  under  a  fair  claim  of  right,  will  not  be  considered 
as  wilfully  holding  over  within  the  statute,  though  it  appear 
eventually  that  he  had  no  right.  Wright  v.  Smith,  5  Esp.  203, 
9  Eat,  Slit. 


DEBT  FOR  -DOUBLE  RENT. 

The  proofs  in  this  action  are  substantially  the  same  as  in 
the  action  of  debt  for  the  single  rent. 

By  stat.  11  Geo.  II.  c.  19,  s.  18,  if  any  tenant  shall  give- 
notice  of  his  intention  to  quit  the  premises  holden  by  him  at 
a  time  mentioned  in  such  notice,  and  shall  not  accordingly 
deliver  up  tbe  possession  thereof  at  the  time  in  such  notice- 
contained,  then  such  tenant,  his  executors  or  administrators, 
shall  thenceforward  pay  to  the  landlord  double  the  rent  or 
sum  which  be  should  otherwise  have  paid,  to  be  levied,  sued 
for,  and  recovered,  at  the  times,  and  in  the  same  manner  as 
the  single  rent  or  sum,  before  the  giving  of  such  notice,  could 
he  levied,  &c,  and  such  double  rent  or  sum  shall  continue  to 
he  paid  during  the  time  such  tenant  shall  continue  in  pos- 
session. 

The  notice  mentioned  in  the  statute  need  not  be  in  writing ; 
Ttmmint  v.  BowUmon,  3  Burr,  1603  ;  but  it  must  give  a  fixed 
time  for  quitting :  thus  a  notice  to  quit,  "  as  soon  as  the 
tenant  can  get  another  situation/'  does  not  render  him  liable 
on  this  statute,  though  he  has  got  another  situation.  Farranee 
v.  Elkington,  2  Campb.  591.  The  statute  only  applies  to  those 
cases  in  which  the  tenant  has  tbe  power  of  determining  his 
tenancy  by  a  notice,  and  where  he  actually  gives  a  valid  notice 
sufficient  to  determine  it,  Johnton  v.  Huddlttton,  At  B.  and  C. 
922. 


DEBT  FOR  PENALTIES. 

In  an  action  of  debt  for  penalties,  the  general  evidence  for 
the  plaintiff  is  proof  of  the  commission  of  the  act,  upon  which 
the  penalty  has  accrued,  and,  if  a  time  be  limited  by  the  sta- 
tute for  bringing  tbe  action,  that  the  action  was  brought 
within  that  time,  and  where  the  venue  is  local,  that  the  ac- 
tion is  brought  in  the  right  county. 

In  the  statement  of  the  offence,  it  is  frequently  necessary  to 
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allege  ft  ecntrent,  and  suck  contort  mu«A  be  pnowedaa 
Thn*  in  enaction  of  debt  &r  selling  coat  by  en  illegal 
«ue,  where  it  was  stated  that  the  coals  war*  soldi  by  thede-. 
fendsnt.  to  A,  and  it  was  proved  that  they  wet*  sold  to  A.  and) 
Bm.  koed  gllanhorongh  held  that  the  declaration  did  not  state 
tfcs>  contract  as  it  was*  and  that  the  variance  was  fetal.  Peria* 
vUfervuei,  5  £m,  33.  EotntiY^TmikdL5&1*X69>  Sowhere 
in*  a*  action  on  the-  lattery  arts*  the  declaration  stated  that 
the-  defendant  insured  one  number  for  434.  £«.»  baft  it  appeared 
is*  evtdenoe  that  several  numbers  bad  been,  insured  for  that 
gam,  the  variance  was  held  fetaL  Phillips  v„  Ps>  Co**,  1  Eit* 
59.  So  in  a  declaration  for  usury,  a  variance  in.  the  day  o£ 
lending,  though  laid  under  a  videlicet,  is  fatal.  Partridge  v. 
Coates,  It.  and  M.  153.  But  in  a  penal  action  for  exercising  a 
trade  without  having  served  an  apprenticeship*  the  plaintiff 
is-  net  obliged  t©  prove  that  the- defendant  used  the-  trade  all 
the  time  laid  in  the  declaration*  it  being  averred  that  he>£or~ 
feitod  40t.  for  eaoh  month*  Powell  r.m  Fmmr\  Pmkt,  57. 
Where  the  penalty  arises  from,  the  commission  of  enact  with* 
out  a  legal  qualification,  the  existence*  of  which  qmnafieetsta 
is*  peculiarly  within  the  knowledge  of  tha  defenoant*  it  will 
not  be  necessary  fop- the  plaintiff  to  show  the  want  of  qualifi- 
cation.   Apoth.  CtL  v.  Beatiey,  &  and  Mm  153*  enia,  p.>5&* 

Evidence  of  amnwuwnent  of-  the  acton.]  Whew,  it  doss  net 
appear  by  the  record  that  the  action  was  cemmonond  in  time, 
sm  ante,  p..  56,  the  -writ  should  be  produced,  and.  if  the  plain* 
tiff  declared  within  thmunnal  time*  no  evidence  ureqnimd  to 
connect  the  writ  with  the  declaration.  ThUtiewoed  v.  Cmenft, 
&  2aimM44.  Hutekhuenr.  Piper,  4  Taunt.  556w  And:  the  re- 
turn of  the  writ  need  not  D*shawn»  Pavsm  v..  Stngy7TJBL  6, 
%  Sound,  d  (n).  But  where  a  writ  has  been  issued  wtthauftse- 
thne,  and  not  served,  and  an  aim  issues,  after  the  asm 
otapsedv  it  is  then  necessary  to-  shew  the  first  writ  return*, 
in  order  to  warrant  the  second.  Harrii  .v.  HfajfamV  6  T.  £. 
63LT.  Where  a  tostarjun  special  capias  was  issued  in  Michael- 
mas, term,  and  an  alias  testatum  eapraa  iaEaater  unloving, 
hat  there*  we*  no  writ  ia  Hilary  term*  it  was.  held*  thai  tats 
was  a  sufficient  commencement  of  tbe  suit  in  Michaelsiaa. 
term  to  take  the  case  out  of  the  statute  of  limitations,  the  nut 
being  actually  although  irregularly  commenced  within  six 
years,  and  that  tbe  continuance  in  Hilary  term  might  be  sup- 
plied at  any  time*.  Beardswrs  v.  Rattenbmry,  5  JbV  cms  4.  492* 
ZmGvegery  v.  HttmM>5  &«»d€..34i«  Stewmmj  vw  Petri^tB. 
and  P.  l&i.  Where,  the  pUintiff's  counsel  had  neglected  in 
the  firs*  instance  to  prove-  the  commenoement  of  the  sail* 
Lend  Kenyon .  need  that  her  might  preve>  it.  at  any  stage  of  tbe 
cause.    Maugham  v.  Walker i  Peaho  163;  out  istTewy  v.  fid- 
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Eekkneeef  heaijem  ef  antfan.]  Jn  general  in-  amnaaiom  una*  a 
penal  statute  the  plaintiff  mast  prove  that  the  cause  of  actio* 
arose  ia  the  eonaty  in.  which  the  ream  i*  bud*  Set  31  Etiu 
c. 5,*.2,  TnasVidU  Thsesfreeofseih^ceemofadifej^ 
description  from,  those  contracted  for*  upon  stat*  3(>eo.H. 
e.  26,  a.  4,  is  complete  in  the  county  where  the  coals  are  deli- 
vered, and  not  wmere  they  wen  contracted  for,  the  contract 
not  being  for  any  specific  parcel  of  eaala,  but  for  a  certain 
quantity  of  a«er4am  description.  BrnterfieUkr.  W  indie,  4  Estf* 
385.  In  an  action  on  1  and  2  P-  and  M.  c.  1-2,  for  driving  a 
distress  out  of  the  hundred  into  another  county,  the  venue 
may  be  laid  ia  either  county.  Pope  ▼.  Davit,  2  Taunt.  252.  An 
action  for  the  penalties  of  usury  on  the  stat.  12  Anne,  at.  2, 
c  16,  can  only  ha  brought  in  the  county  where  the  offence  in 
completed,  and  therefore  where  the*  con  tract  is  made  in  one 
couaty,  and  the  usurious  interest  is  received  in  another,  the 
▼sane  nmsthe  laid  in  the  latter  county.  Peareon  v.  M'Gemnem, 
3  B.  andC.  700.  Where  the  plaintiff  had  closed  his  case,  but 
had  omitted  to  prove  the  offence  conunitted  in  the  proper 
county.  Lord  Ellenboroogh  refused  afterwards  to  allow  htm  to 
give  evidence  of  it,  although  in  fact  he  wns  prepared  to  do  so* 
Xmsy  v.  Palmer,  Eftf.  on.  penal  daU  142  y  but  tee  Maugham  y» 
Walker,  Peakev  165,  jupre. 

Defence, 

The  defendant  under  nil  debet  may  give  in  evidence  a  proviso 
in  the  act,  exempting  him  from  the  penalty.  N<B*r.  225v 
Sutton  v.  Biehop,  4  Burr.  2284.  Bet  if  esempted  or  diacharge4 
by  another  statute  it  was  formerly  thought  that  the  defence 
oegbt  to  be  pleaded.  Sbty  v.  Cuming  4  Burr.  2470.  B.  AT.  P< 
225.  But  according  to  the  modem  practice  the  defendant 
may  fiend  nil  debet  and  give  in  evidence  the  statute,  which; 
voaM  show  that  lie  does  not  owe  the  penalty.  1  Phili.  End* 
302.  See  R.  ▼.  PemberUm,  1  W^B/,23©»  R.  r.  I*h*b.  of  St« 
George,  3  Cantpb.  222.  A  reeovery  of  the  penalties  in  a  former 
action  jmtst  be  .specially  pleaded,  in  order  to  give  the  plaintiff 
^opportunity  of  replying  Nvl  net  retard,  &c.  Bredon  v.  Hat- 
«e»,lStr.701. 

•  As  to  watnaam  entitled  to  share  is  the  penalty,  tee  ante* 
fr«*V 


EJECTMENT. 
General  Evidence  for  the  Plaintiff. 

.  The  lessor  of  the  plaintiff  in  ejectment  must  in  general 
pave :  1.  A  sufficient  thle  in  himself  at  the  time  of  the  de- 
Hiss  stated:  2.  Ihat  his  title  is  a  legal  one:  3.  Ia  some 
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cases  an  entry  to  avoid  a  fine  :  4.  In  some  eases  an  actual 
(raster  by  the  defendant :  5.  The  local  situation  of  the  pre- 
mises, where  it  is  described.  He  is  bound  also  to  produce 
the  rule  to  confess  lease,  entry,  and  ouster,  as  part  of  his  case. 
Doe  v.  Lambie,  1  M.and  M.  23T. 

Proof  of  a  sufficient  title."]  The  plaintiff  must  recover  on  the 
Strength  of  his  own  title,  and  not  on  the  weakness  of  tbe  de- 
fendant's. Martin  r.  Strachan,  5  T.  R.  107  (h).  Twenty  years 
adverse  possession,  since  the  statute  of  limitations,  21  Jac.  I* 
C.  16,  is,  as  it  seems,  a  sufficient  title  for  the  plaintiff  in  eject- 
ment ;  Stocker  v.  Berney,  1  Lord  Raym.  741,  2  Salic.  421 ',  S.  C 
recog.  ChoUnondeUy v. Clinton, 2 Jac.andWatk.  156, B.N. P.  103. 
See  also  %  Saund.  17 5  (n).  Taylor  v.  Horde,  1  Burr. 119.  AtkbrittU 
v.  Wyley,  1  Str.  608.  R.  v.  Cold  Ashton,  Burr.  Sett.  Co.  444, 3 
Evan*  Stat.  290,  2  Pre*.  Ms.  294,  421,  Gocdtitle  d.  Parker  r. 
Baldwin,  11  East,  488 ;  against  a  wrong  doer  mere  possession 
is  a  sufficient  title.  Thus  where  the  plaintiff  proved  a  lease 
of  the  premises  to  himself  and  a  year's  possession,  and  that  the 
defendant  took  forcible  possession,  this  was  held  sufficient  with- 
out proof  of  the  title  of  the  demising  parties.  Doer.  Dyeball,  1 M. 
and  M.  346.  A  tenant  who  has  come  in  under,  or  paid  rent  to 
his  landlord,  cannot  dispute  his  title,  vide  post,  and  a  party  may 
be  estopped  from  (disputing  the  title  of  another  in  this  action  by 
referring  the  question  of  the  right  to  the  land  to  an  arbitrator, 
who  awards  in  favour  of  the  lessor  of  the  plaintiff.  Dee  d. 
Morris  v.  Rosier,  3  East,  11,  sed  vide  Chamb.  Landl.  and  Ten.  267. 
Hunter  v.  Price,  15  East,  100. 

The  lessor  of  the  plaintiff  must  also  show  that  he  had  i 
right  of  entry  at  the  time  of  the  demise,  for  if  his  entry  is 
barred  by  the  statute  of  limitations,  or  otherwise,  he  cannot 
recover  in  this  action.  If  his  title  to  enter,  therefore,  has 
accrued  more  than  twenty  years  before  the  bringing  of  the 
action,  and  there  has  been  an  adverse  possession  during  that 
period,  he  must  be  prepared  to  show  himself  within  some  of 
the  exceptions  of  the  statute,  vide  post.  If  the  lessor  of  the 
plaintiff  had  a  right  of  entry  at  the  time  of  tbe  demise  laid, 
it  will  be  sufficient  though  the  right  be  divested  before 
trial,  for  the  plaintiff  has  a  right  to  proceed  and  recover 
damages  for  the  trespass.  Co.  Litt.  285,  a,  Doe  v.  Btuck, 
3  Campb.  447. 

It  must  also  be  proved  that  the  lessor  of  the  plaintiff  had  a 
sufficient  title  at  the  time  of  the  demise  laid  in  the  declara- 
tion, B.  N.  P.  105.  An  heir  at  law  may  lay  the  demise  on  the 
day  on  which  his  ancestor  died.  Roe  v.  Heresy,  3  Wils.  274. 
And  a  posthumous  son  taking  lands  by  way  of  remainder,  un- 
der stat.  10  and  11  Will.  III.  c.  16,  may  lay  the  demise  on  the 
day  of  his  father's  death.  B.  N.  P.  105.  Where  an  entry  has 
been  made  to  avoid  a  fine,  the  demise  must  be  laid  after  the 
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entry,  vide  post .  Where  a  person  comes  lawfully  into  posses-* 
sion,  as  under  s  negotiation  for  a  purchase  or  a  lease,  eject- 
ment cannot  be  maintained  until  such  possession  has  been  de- 
termined by  demand  or  otherwise ;  and  therefore  the  demise 
must  appear  to  be  after  the  demand.  Bight  v.  Beard,  13  East, 
210.  And  so  where  there  has  been  a  tenancy  at  will  the  demise 
cannot  be  laid  on  a  day  antecedent  totbe  determination  of  the 
will.  GoodtUU  v.  Herbert,  4  T.  R.  680.  But  in  ejectment  by 
a  mortgagee  against  a  mortgagor  in  possession,  the  demise 
may  be  laid  on  a  day  anterior  to  the  actual  determination  of 
the  will.  PerBuUer,  J.,  Birch  y.  Wright,  1  T.  R.  383,  vide  pott* 
If  s  clause  is  inserted  in  the  mortgage  deed  that  the  mort- 
gagor shall  continue  in  possession  until  default  made  in  pay- 
ment of  the  mortgage -money,  the  demise  must  be  laid  on  a  day 
subsequent  to  the  time  of  payment.  2  PhiU.  Ev.  255. 

The  demise  must  be  framed  according  to  the  legal  title  of 
the  lessors  of  the  plaintiff,  and  therefore  a  joint  demise  by 
two  persons  is  not  supported  by  proving  that  they  are  entitled 
as  tenant  for  life  and  remainderman,  for  the  lease  of  the  latter 
operates  as  a  confirmation,  not  as  a  lease.  Trepot't  ease,  6  Rep* 
13, «.  Jointenants  and  coparceners  may  either  join  or  sever 
in  the  demise.  Upon  a  several  demise  from  each,  the  portion 
belonging  to  him  may  be  recovered,  and  if  several  jointenants 
or  coparceners  join,  and  declare  on  the  separate  demises  of 
each,  the  whole  may  be  recovered.  Doe  v.  Read,  12  East,  57* 
Boe  v.  Ferm,  3  Campb.  190.  The  payment  of  an  entire  rent  to 
the  common  agent  of  the  lessors  of  the  plaintiff  it  primd  fade 
evidence  of  their  joint  title.  Doer,  Grant,  12  East,  221.  Te- 
nants in  common  must  make  several  demises  in  ejectment, 
Hmherley  v.  Weston,  2  Wils.  232,  Co.  Litt.  200,  a.  See  12  East, 
61.  Where  a  corporation  sue  in  ejectment  the  demise  is  stated 
to  be  by  deed,  but  no  deed  need  be  proved,  Furley  v.  Wood, 
1  Esp.  198,  for  the  lease  is  admitted  by  the  consent  rule. 

Plemtijf  must  prove  a  legal  title.]  The  plaintiff  must  prove  a 
Ugal  title,  an  equitable  title  is  not  sufficient.  Roe  v.  Read, 
8  T.  R.  118,  123.  Doe  v.  Wroot,  5  East,  138.  In  conveyances 
to  uses,  where  a  use  is  limited  upon  a  use,  the  latter  use  is 
not  executed,  but  the  legal  estate  is  vested  in  him  to  whom 
the  first  use  was  limited.  Tyrrel's  ease,  Dyer,  155,  Gitb.  Us. 
161.  The  statute  of  uses  does  not  extend  to  copyholds.  Gilb, 
Ten.  182.  Nor  to  conveyances  of  existing  terms  of  years* 
Dillon  v.  Frame,  Poph.  70,  76,  2  Inst.  671,  Gilb.  Us.  198. 

With  regard  to  devises  in  trust,  the  rule  is,  that  where 
something  is  to  be  done  by  the  trustees  which  makes  it  ne- 
cessary for  them  to  have  the  legal  estate,  such  as  the  pay- 
ment of  the  rents  and  profits  to  another's  separate  use,  or  of 
the  debts  of  the  testator,  or  to  pay  rates  and  taxes,  and  keep 
toe  premises  in  repair!  or  the  like,  the  legal  estate  is  rested 
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if  and  the  grantee  or  devisee  lot  only  strait  estate* 
*  Semmd.  11,  b  (n),  Kattkk  v.  BemmeUrk,  $B.*mt  ¥.  178. 
SetNmUy.Sawndm,!  Verm.  415.  SeyaedSekT.JemmSVwu 
M.  262.  fforton  v.  Hartmt,  7  T.R.  6&.  Skaphnd  v.  Smith, 
1  Br.  a  C-75.  jsVajsAaw  v.  jptmtr,  1  Catf.  Jnr.  37*.  Soit  ii 
said  by  Mr.  Justice  Baylev,  Heu$ien  v.  Hugha,  6  &  sad  C. 
461>  that  where  an  estate  »  given  to  trustees  and  their  hens 
nudensistly,  the  trustee*  will  take  the  fee  if  the  purposes  of 
the  trust  require  that  they  should  have  the  absolute  property 
am  then,  or  that  they  should  take  it  for  anindefinite  period  of 
tone,,  unless  *  contrary  intent  is  manifested  on  die  face  of  the 
wilt,  The  same  rale  of  construction  is  adopted  in,  eases  sf 
deeds  in  treat  to  sell.  Keen*  <L  Lord  Bursa  v.  Demdm,  8  Eat, 
946V.  But  a  mere  charge  for  the  payment  of  debts  will  set 
give  the  trustees  the  legal. estate,  aniens  the  testator  intents 
thai  they  shall  be  active  in,  paying  thedebta.  Kemrieky.  flora- 
sisrfe,  3  B.oad  P- 175.  A  trust  to  reeeme  the  rente  and pnv 
fits,  and  nay  them  over,  vests  the  legal  estate  in.  the  trustee ; 
a  trust  to  ptrmt  and  suffer  the  eestui  que  trust  to  rajah*  the 
rants  ami  profits,  vesta  it  in  the  eeUui  sue  trueU  Bwewgpm  r. 
Ltmgby,  1  Lutau  814,  823.  2  herd  Re«nw873»  &C  Zfev. 
Bigg*,  %  Teunt.  109,  Fasrat,  159.  Whew  an  estate,  is  de- 
vised to  trustees  for  particular  purposes,  the  legal  estate  is 
Vested  in  them  as  long  as  the  execution  of  the  trust  requires 
it,  and  no  longer;  and  as  .soon  as  the  trusts  are  satisfied  it 
will  vast  in  the  pemon  beneficially  entitled.  Per  Basics,  J+ 
Dee  v.  NurktiU,  lA.aikiC.34g;  emd  see  Dee  w.  Simptm, 
5E«tKl71. 

.  In  certain  cases,  where  the  legal  estate  has  been,  vested  is 
a  trustee,  and  there  u*no  direct  evidence  of  a  conveyance  or 
nunender  to  the  otatui  que  truet,  a  jury  may  preaiimo  such  con* 
XBysnce  or  surrender.  Lede  y-lfo{twd,B.N.P.  110.  Geei- 
titie  v.  Joist,  7  J.  £.45.  Thus  where  an  estate  is  directed 
to  be  conveyed,  a  jury  may,  within  four  years  from  the  time 


whom  the  estate  wat  dictated  to  be  conveyed,  presume  that 
jt  has  been  so  conveyed  by  the  trustee.  Das  v.  StooV,  4  T.  R. 
#82.  So  where  it  is  for  the  interest  of  the  owner  of  the 
inheritance  that  a  satisfied  term  should  be  considered  as 
surrendered,  and  it  appears  that  no  beneficial  purpose  can  be 
answered  by  the:  continuance  of  the  term,  a  suiarender  may  be 
nsesumed.  Aw  v.  Wrigfa,  2  B.  end  A. 720.  Thus  a  term  of 
%O0O  years  was  created  by  deed  in  1717,  and  in  173*  wm 
assigned  for  the  purpose  of  securing-  an  annuity  to  A.,  and 
after  that,  to  attend  the  inheritance  -r  A*  having  died  in  1741, 
and  the  estate  basing,  remained  undisturbed  in  the  hands  of 
the  owner  of  the  inheritance  and  hie  devisee  fire*  1735  to, 
lh\l3v  without  any  notice-  having  been  in  the  asfisnrhno  taken. 
o/  the  term,  except  that  in  1801  the  devisee  in  whose  pes- 
tjh^dfteds  creating  and  assigning  it  wore  found  cove-: 
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sasjwd  to  nrndaea  ties*  dead*  when  called  fop,  itwaa  held 
awisnder  these  circumstances  the  jury  were  warranted,  in 
a  ejeetmnat  brought  by  the  heir  at  law,  »  presuming  • 
winder  of  the  teem.  IbieL    Again  in  the  ease  of  a  satiated 
tarn,  where  acts  we  done  or  emitted  by  the  owner  of  the 
inheritance,  and  persona  dealing  with  him,  as  to  the  land, 
which  ought  not  seasonably  to  be  done  or  omitted,  if  the. 
term  existed  in  the  hands  of  the  trustee,  and  there  does  not 
appear  to  he  any  thing  to  prevent  a  surrender  from  baring 
seta  made,  these  acts  are  evidence  from  which  a  jury  maw 
presume  such  surrender.  Do*  v.  HUder,  2  JR.  and  A.  791. 
Thus  a  tens  of  years  was  created  in  1762,  and  assigned  over 
to  a  trustee  in  1779,  to  attend  the  inheritance.    In  1814  the 
owner  of  the  inheritance  executed  a  marriage  settlement,  and 
m  1816  conveyed  his  life  interest  in  the  estate  to  a  purchase* 
mateourity  for  a  debt;  but  no  assignment  of  the  terms* 
dsurery  of  the  deads  relating  to  it  took  place  on  either  ooca* 
•on.    In  1819  an  actual  assignment  of  the  term  was  made 
ay  the  administrator  of  the  trustee  in  1779,  Jto  a  oew  trustee 
far  the  purchaser  in  1816*    Under  these  circumstances  it  waa 
leld,  in  an  ejectment  brought  by  a  prior  incumbrancer  against 
the  purchaser,  that  the  jury  were  warranted  in  presuming 
that  the  term  had,  previously  to  1819,  been  surrendered* 
Jail;  but  set  AqmmU  v.  Jtennneu,  S«g<L  F.nnd  P.427.    On 
the  ether  hand,,  where  a  term  o€  years  becomes  attendant 
upon  dm  inheritance,  either  by  operation  of  law  or  by  a 
special  declaration,  upon  the  extinction  of  the  objects  for 
which  it  was  created,  the  enjoyment  of  the  land  by  the  ownen 
of  the  reversion  thus  become  the  cestui  que  trust  of  the  term  j 
maybe  acoaunted  for  by  the  union  ef  the  two  characters  of 
cntaieuf  tract  aBd  inheritor ;  and  there  appears  therefore  to 
exist  no  circumstance  ffcom  which  a  jury  can  imply  a  sur- 
render. Dm  v.  Hitdtr,  $  B.  and A.  791.  Ttnmuend  v.  Champa*, 
nam,  1  Y.  end  J.  544.    The  mere  fact  of  a  term  being  sa- 
tisfied furnishes  no  ground  from  which,  the  jury  can  presumes 
k  surrendered.  Evans  v.  BickmlL,  6  Fes.  185.    There  ought  to 
he  same  dealing  with  the  term  to  authorise  such  a  pcesnmpn 
fee*  ibid.  Cfctawnw/eu  v.  Chnten,  cited  Smgd.  V,md  P. 436. 
Whsr*  a  term  has  been  exprmly  assigned  to  attend  the  in* 
herimnoe,  and  there  has  been  no  act  or  omission,  inconsistent 
with  the  existence  of  the  term,  there  in  still  less  ground  to 
presume  a  surrender  from  the  mere  lapse  of  time  and  silence 
of  the  party  who  possesses  the  inheritance.  See  Smgd.  V.  end 
?*389»39**    So  the  recognitnm  of  the  torn  as  subsisting  a* 
afctfe  period,  Dae  v.  ScUt,  11  Eoet,  478,  the  foot  that  it  would 
We  haemeonteary  to  the  duty  of  the  trustees  to  surrender; 
the  estate,  Kerne  v.  Dsordm,  8  Boat,  267,  or  that  the  original 
enjoyment  of  the  party  who  sets  up  the  presumed  convey- 
toW  waft  cfnittejtt  with  the  foci  of  there  having,  heenjno 
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conveyance,  Doe  v.  Read,  5  B.  and  A.  fS7,  are  all  ciretna* 
Stances  from  which  a  jury  may  infer  that  no  conveyance  baa 
taken  place.  No  case  can  be  put  in  which  any  presumption 
has  been  made,  except  where  a  title  has  been  shown  by  the 
party  who  calls  for  the  presumption ;  good  in  substance,  hat 
wanting  some  collateral  matter  necessary  to  make  it  complete 
in  point  of  form.  Per  Tindal,  C.  J„  Doe  v.  Cooke,  6  Bingh.179, 

Entry  to  avid  a  fine  levied  with  proclamations.]     It  is  never 
necessary  to  pro*  e  an  actual  entry  made  before  the  ejectment 
commenced,  except  in  the  case  of  a  fine  levied  with  procla- 
mations. Gates  r.  Brydon,  3  Burr.  1897.  Doe  v.  Watts,  9  East, 
19.    To  avoid  a  fine  levied  without  proclamations  no  actual 
entry  need  be  proved.  Jenkins  v.  Pritchard,  2  Wilt.  45.    And 
00  where  the  ejectment  is  brought  before  all  the  proclamations 
have  been  made.  Doe  v.  Watts,  9  East,  17.     Where  the  fine 
is  levied  by,a  person  who  has  the  tortious  fee,  as  a  disseisor, 
an  entry  is  necessary.  Fermor*s  ease,  3  Rep,  79,  a.     So  where 
a  termor  makes  a  feoffment,  and  levies  a  fine,  but  the  entry 
in  such  case  may  he  within  five  years  next  after  the  fine 
levied,  or  next  after  the  expiration  of  the  term.  Whaleyr. 
Tancred,  T.  Raym.  219.    So  where  the  fine  is  levied  by  tenant 
for  life,  the  entry  may  either  be  within  five  years  after  the 
levying  of  the  fine,  or  after  the  expiration  of  the  life  estate. 
Dyer,  3  b  (margin),  Smy  v.  June,  Cro.  Eiiz.  220.  Goodright  r. 
Forrester,  8  East,  552.     A  fine  levied  by  tenant  in  tail  in  pos- 
session creates  a  discontinuance,  and  no  entry  can  be  made, 
and  therefore  no  ejectment  lies.  B.  N.  P.  99.    If  levied  by 
tenant  in  tail  in  remainder,  it  does  not  divest  the  estate  is 
remainder,  and  no  actual  entry  is  necessary.  Rowe  v.  Power, 
ft  N.  R.  1.  Roe  v.  Elliott,  1  B.  and  A.  85.     Where  a  fine  is 
levied  by  a  termor  (without  a  previous  feoffment),  the  rever- 
sioner need  not  prove  an  actual  entry  before  bringing  the 
ejectment.  Focus  v.  Salisbury,  Hard.  401.  Doe  v.  Perkins,  SM, 
and  S.  271.    A  fine  levied  by  one  parcener,  jointenant  or 
tenant  in  common,  previously  to  an  actual  ouster,  will  not 
divest  his  companion's  estate ;  and  though  the  latter  be  after- 
wards  ousted  by  the  former,  he  may  maintain  ejectment 
without  proving  an  actual  entry.  Ford  v.  Grey,  1  Satic.  287. 
Peaceable  v.  Read,  1  East,  568.      A  fine  levied  by  a  rever- 
sioner or  remainderman  devests  no  estate,  and  no  entry  is 
necessary  to  avoid  it.    Roe  v.  Elliott,  1  B.  and  A,  85.    In 
ejectment  by  a  mortgagee  no  entry  need  be  proved  to  avoid 
a  fine  levied  by  the  mortgagor  while  in  possession.  Freeman 
v.  Barnes.  1  Lev.  272.  Hall  v.  Doe,  5  B.  and  A.  687-    The 
ejectment  must  be  brought  within  one  year  after  the  entry  to 
avoid  the  fine,  by  4  Anne,  c.  16,  s.  16. 

Actual  ouster.'}    The  ouster,  as  well  as  the  lease  and  entry, 
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it  in  general  "confessed  by  the  consent  rule ;  but  where  the 
action  is  brought  by  one  join  tenant,  parcener/  or  tenant  in 
common,  against  his  companion,  the  court  will  allow  the 
defendant  to  enter  into  a  special  rule,  confessing  the  lease 
and  entry,  and  also  the  ouster,  if  an  actual  ouster  of  the 
plaintiff's  lessor  by  the  defendant  shall  be  proved  at  the 
trial,  but  not  otherwise.  Where  a  tenant  in  common  had 
been  in  the  sole  and  uninterrupted  possession  for  thirty-six 
yean,  without  account  to  or  demand  by  his  companion,  this 
was  held  to  be  ground  for  a  jury  to  presume  an  ouster.  Doe  v. 
Proner,  Gamp.  217.  So  if  one  tenant  in  possession  claims 
the  whole,  and  denies  possession  to  the  other,  this  being 
beyond  the  mere  act  of  receiving  the  whole  rent,  is  evidence 
of  an  ouster.  Doe  v.  Bird,  1 1  East,  49.  But  a  bare  perception 
of  the  profits  by  one  tenant  in  common  for  twenty-six  years, 
is  no  ouster.  Favrclmm  v.  Shackleton,  5  Burr.  2604.  And 
where  one  tenant  in  common  levied  a  fine  and  took  the  rents 
lad  profits  afterwards  without  account,  for  nearly  five  years* 
it  was  held  that  there  was  no  evidence  from  which  a  jury 
could  presume  (contrary  to  the  justice  of  the  case)  an  ouster 
of  the  other  tenant.  Peaceable  v.  Read,  1  East,  568.  If  a  spe- 
cial consent  rule  has  not  been  entered  into,  the  common 
consent  rule  will  be  evidence  of  an  actual  ouster,  so  as  to), 
enable  the  jointenant  to  recover.  Gates  v.  Btydon,  3  Burr. 
1895.  Doe  v.  Cuffs,  1  Campb.  173. 

•  • 

Re  defendant's  possession  of  the  premises.']  It  was  formerly 
necessary  to  prove  the  tenant  in  possession  of  the  premises 
for  which  the  action  was  brought j  but  such  proof  is  now 
rendered  unnecessary  by  rules  M.  1  G.  4,  K.  B.  and  H.  1  and 
2  6. 4,  C.  B,  by  which  the  defendant  must  consent  in  the 
consent  rule,  that  he  (if  he  defends  as  tenant,  or  in  case  he 
defends  as  landlord,  that  his  tenant)  was  at  the  time  of  the1 
service  of  the  declaration  in  possession  Of  such  premises  as 
he  intends  to  defend. 

The  local  situation  of  the  premises.']  The  declaration  need  not 
state  the  parish  in  which  the  premises  are  situated,  but  if  it 
do,  a  variance  will  be  fatal.  Goodtitle  v.  Lammiman,  2  Campb. 
274.  But  where  they  were  described  as  lying  in  the  parish 
ofFarnham,  and  proved  to  be  in  the  parish  of  Farnham  Royal, 
it  was  held  to  be  no  variance,  unless  it  could  be  proved  mat 
there  were  two  Farnhamff.  Doe  v,  Salter,  13  East,  9.  And 
where  they  were  described  as  situate  in  the  parish  of  West- 
fary,  and  it  was  proved  that  there  were  two  parishes  of 
Westbury,  viz.  Westbury  on  Tyrm  and  Westbury  on  Severn, 
this  was  held  no  variance.  Doe  v.  Harris,  &  M.  and  S<  526* 
Where  the  premises  were  described  as  situate  in  the  parish  of 
A,  and  B.,  and  at  the  trial  it  appeared  that  some  of  the 
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lands  lay  in  the  parish  erf  A.,  mi  me  in  the  parish  of  B.* 
and.  that  there  was  no  pariah  of  A.  and  B.f  and  the  plaintiff 
had  a  verdict,  the  court  refused  a  role  lor  a  new  trial.  Goad* 
tkkr.  Water,  4  Tan**.  6T1.  If  the  premises  are  describe* 
toeeinSt.  Mary  Lamsstfr,  and  by  the  evidence  appear  to  be 
ia  Lesrista,  it  not  being  proved  that  there  are  distinct  pa* 
fishes,  it  seems  to  be  no  variance,  ft.  v.  Gfanap,  4  B.  ens'  J. 
61&  Jftrtfesd  v.  Peaa***,  1  Taunt.  570.  So  where  the  pre* 
■rises  were  laifLto  be  in  .the  pariah-  ef  St.  Lake  in  the  coast/ 
of  Middlesex,  and  it  appeared  that  there  were  two  parishes 
ef  Sfc>  Lake  in  that/ county,  the  one-  St,  Luis*  Chime,  and  the 
other  St.  Luke  Old  Street*  usually  called  St.  Luke  Middlesex 
(where  the  premises  in  fact  were),  the  description  was  held 
sufficient.  Dee  v.  Carter,.  1  V.  and  1. 492,  shots*  ■ 

Ejectment  by  Landlord* 

t  In  ejeetaieot  by  s  landlord,  tbe  lessor  of  the  plaintiff  mast 
prove  the-  demise,  and  its  expiration,  either  by  emaxioo  ef 
toss,  notice  to  quit,  or  forfeiture.  If  a  demise  frost  the 
leaser  of  the  plaintiff  to  the  defendant  be  proved,  no  other 
evidence  of.  title,  need  be  given,  as  the  tenant  cannot  dispels 
the  tide  of  ms  landlord.  Dee  w.  Samuel,  5  Em.  174.  Gtmmm 
u^Woodkome,l  Bmg.43fe»tefm.4ir.  So  in  ejectment  by  the 
Qr^erjsianeracW  en  estate  rer  life,  the  tenant  who  astasia 
rent  to  the  tenant  for  life,  cannot  dispute;  the  title  ef  the  is* 
versioner.  Dee  v.  Whtoroe,  D.  and  Ry.  N.  P.C.  1.  If  it  ap- 
pears  at  the  trial  that  the  tenant  or  has  attorney  bas*saeo 
nerved  with  due  notice,  the  plaintiff  shall  not  bo  auweitei 
fer  de&ufc  of  tin  defendant's  appearance,  or  of  confession  af 
lease  entry,  or-oustae,  bat  the  production  of  tbe  aossentflufl 
and  undertaking  of  the  defendant  shall  be  anmcient  eriuente 
of  lease,  entry,  end  easier.  1  Geo.  IV.  c-87,  a, «.  See  ant 
*'  Trtepamfer  Mesne  PrefiU." 

The  demise.]  If  the  demise  is  by  deed  .or  in  writing,  itssnt 
be  proved  by  the  production  of  the  original,  or  of  a  counter- 
fart  original.  Roe  v.  Arab,  7  £eir,3e2*  If  in  thedetsesaats 
BOflaparion,  notice  to  produce  it  should  be  given*  saur,  p.  5. 
Where  the  lease  is  by  parol  it  maybe  proved  by  a  person  whs 
was  present  at  tbe  making,  or  by  an  asuniaaion  ef  the  defeat 
ant.  2RhiJL£«.z2n 

Evidenceof  s  demise  from  year  to  year  may,  in  the  alnesce 
ef  ether  proof,  be  gathered  from  the  payment  and  reeeipt  of 
Thus,  if  the  tenant  mr  life  leases  and  dies,  and  the  »• 


receives  rent  from-  tbe  tenant*  a  tenancy  km 
to  year  is  created.  Sykm  v.  Burhkt,  ritedl  T.4.1el. 
Bukopr-Heward,  2  B*MstdC.  100.  So  where  the  pasty  islet 
into  possession  under  s  lease,  void  by  the  amtstoef  rnsdn 
payment  and  nceipt  of  xent  will  be  evidence  of  *  tenancy  icon 
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year  to  year,  regulated  by  th*  covenants  and  condition*  of  the? 
TOiletes.  £*ev.  Art,  5  T.  1L  171,  So  where  he  agrees  to 
told  over  after  the  expiration  of  a  written  lease*  at  an.  ad- 
TWK»d  rent,  he  will  be  presumed  to  hold  upon  the  terms  of 
tat  farmer  leasee  Dighy  v.  Atkirm*,  4  Ctapn.  275-.  Sovwbera 
tie  party  islet  into  possession;  and  pays  rent  under  an  agreed 
■eat  for  a  lease,  a  tenancy  is  created  on  the  terms  of  the 
but.  MmnY-Lwgof,  R.  and  M.  355.  Knight v. BemwtK 
3 Bag*. Sil.  Deer. Stnttm,  4  Bin^. 446.  So  akoif,  being 
»  iwaatiaion  under  such  an  agreement,  he  acknowledge*  that 
Wf  a  year's  rent  is  due.  Cos  v.Jfatf ,  5  BmgA.  185.  Sm  Fret- 
*«?./*n^  1 M.  and  If.  19.  A  tenancy  may  also  be  im- 
plied from  other  circumstances  besides  the  -payment  or  ad* 
Bunon  of  rent  due.  Thus,  where  the  tenants  of  glebe  lands 
nanined  in  possession  for  eight  months  after  the  death  of 
tdeintuBibent,  it  was  held  that  after  such  a  lapse  of  time  it 
Was  ta  be  presumed  that  the  new  incumbent  had  assented  to> 
tat  continuance  of  the  tenancy-  on  the  same  terms  as  before, 
*ri  that  a  notice  to  quit  was  necessary.  Dot  v.  SamtrvtiUp 
ftB.aso'C.  136. 

A  demise  "  not  for  one  year  only,  bat  from  year  to  year,'* 
h»t  btan  held-  to  constitute  a  tenancy  for  two  years  at  least; 
not  determinable  by  a  notice  to  quit  at  the  expiration  of  the 
kst  year.  Ihmm  ▼.  Cartooright,  4  Ea*f  SU  So  a  demise  «  for 
•ytw,  and  afterwards  from  year  to  yeaar/'  is  a  demise  for 
two  years;  Bkekr.  Wright,  1  r.B.  380;  but  where  the  d*» 
>uie  was  '*  for  twelve  months  certain,  and  six  months'  notice 
•fteijwarda,"  Lord  EHenberongh  held  that  the  tenant  was  at 
•forty  to  quit  at  the  end  of  twelve  months;  giving-six  montbetf 
pro^Ossvaetioe.  Thompson  v.JtfsMriey,  2  Campb*  573. 

Where  a  tenant  enters  under,  an  agreement,  for  a  lease  for 
ttrtn  years,  which  is  never  executed,  he  is  not  entitled  to 
•a**  tb'qiit  atthe  end  of  the  seven  years.  Ike  V.  Session, 
4«sr4.446. 

least  or  agreement*  fir  faaanr.J  A  question  frequently  oe* 
*w*»  whether  the  instnnnent  produced  is  evidence  of  an  aeu 
to&l  demise  or  of  an  agreement  to  demise  merely.  Upon  a 
itrieaiof  die  oases  it  seems  that  words  of  present  demise,  as; 

*  I  demises"  or  rotnre  words  conferring  a  right  of  enjoyment* 

•  that  the  party  M  shall  hold  and  enjoy/'  are  evidence  of  ait 
*taal  lease.  H*rrmgtm  v.  Wise,  Cro.  £nr.  486.  fiosttr  v. 
&»*»,*  W.  BL  973*  Posfc  v.Bmtam,  12£saf,  168.  Berry  v* 
*»»mt,  5  T.  JB.  165.  Si*  «to  Wright  r.  Trmivant,  1  M-and  M» 
&t.  And  that  the  mere  stipulation  that  a  lease  shaU  at  t 
fitters  time  be  executed,  which  is  considered,  in  the  Qght  of  a 
tenant  formers  formal  a  wnrance,  will  not  alter  the  effect  of 
neh  words.  Ibid.  Sat  Finer*  v.  Jwdam,  6  Bingh.  810.  Bat 
**«re  on  the  foes  of  the  instrument  it  is  evident  that  a  fo* 
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tare  lease  is  contemplated  (though  it  ho  not  expnaAfyn* 
▼tded  for),  and  at  the  same  time  various  terms  of  the  tenancy 
remain  to  be  ascertained,  then,  though  there  he*  words  of  pre- 
sent demise,  the  instrument  will  operate  as  an  agreement ©nlv. 
Morgan  r.  Butel,  3  Taunt.  72.  Again,  where  it  is  stipulated 
that  the  lessee  shall  do  some  act  upon  the  premises  before  the 
execution  of  a  formal  lease,  it  is  evidence  of  an  intention  to 
make  a  present  demise.  Pools  r.Bentley,  12  East,  168,  13£bt, 
19.  And  a  stipulation  that  the  agreement  shall  be  considered 
binding  until  one  fully  prepared  can  be  produced*  is  evidence 
of  the  same  intent.  Ibid.  Doe  v.  Groves,  15  Ea*f ,  244,  On  the 
other  hand,  if  a  forfeiture  would  be  incurred  by  holding  the 
instrument  to  be  a  lease,  it  is  to  be  presumed  that  the*  inten- 
tion of  the  parties  was  to  make  an  agreement  only.  Dee  r. 
Clare,  2  7.  k.  739.  And  any  words  which  show  that  a  future 
act  is  to  be  done  before  the  relation  of  landlord  and  tenant 
commences,  as  the  purchase  and  addition  of  another  piece  of 
land  to  the  premises,  will  be  evidence  that  the  instrument 
was  not  intended  to  operate  as  a  lease.  •  Doe  r.AMwmer, 
5  T.  R.  163,  12  East,  247.  So  where  a  stipulation  is  con- 
tained in  the  instrument,  importing  that  something  ulterior 
the  agreement  is  to  be  done  by  way  of  a  regular  lease,  thisil 
evidence  of  an  agreement  merely.  Doe  v.  Smith,  6  East,  bSO. 
The  law  is  well  settled,  that  where  there  is  any  doubt  as  to 
the  operation  of  the  contract,  the  court  must  endeavour  to 
discover  the  intention  of  the  parties  from  the  contents  of  the 
instrument ;  and  if  they  see  a  paramount  intention  that  the 
instrument  shall  operate  as  a  lease,  they  must  hold  it  to  he 
Such,  although  it  may  contain  conflicting  expressions.  Pa* 
Tindal,  C.  J.,  Pinero  v.Judxm,  6  Bingh.  210.  See  alto  Ctofim 
T.  Burtetuhmo,  5  B.  and  C,  41. 

Tenancies  at  will,  and  cases  of  lawful  possession.']  Where  t 
party  has  been  let  into  possession  pending  a  treaty  for  a  pat- 
chase  or  a  lease,  Goodtitle  v.  Herbert,  4  T.  R.  680,  Dwk  r. 
Hunter,  5  B.  and  A.  322  ;  or  under  a  void  or  imperfect  leaie 
or  conveyance,  LUt,  ».  70,  Doe  v.  Fernude,  1  Wile.  176 ;  o? 
where,  having  been  tenant  for  a  term  which  has  expired,  be 
continues  in  possession,  negotiating  for  a  new  one,  Dot** 
Stennett,  2  Esp.  717;  in  these  and  the  like  cases,  where  t 
party  comes  lawfully  into  possession,  he  is  either  tenant  at 
will,  or  at  all  events  in  lawful  .possession,  and  cannot  he 
ejected  until  such  possession  is  determined  by  demand  of  pos- 
session, breaking  off  the  treaty  or  otherwise.  Right  v.  Beard, 
13 East,  210.  Denny. Rawlins,  10  East,  24.  Deer.Jadasa, 
lB.andC.  448.  But  where  the  vendor  of  a  term,  before  all 
the  purchase-money  was  paid,  agreed  with  the  vendee  that  he 
should  have  possession  of  the  premises  till  a  given  day,  paring 
the  reserved  rent  in  the  mean  time,  and  that  in  case  he  did  not 
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pay  the  residue  of  the  purchase-money  on  that  day,  he  should, 
forfeit  the  portion  he  had  .already  paid,  and  not  be  entitled  to 
an  assignment  of  the  lease,  Lord  EUenborough  held  that  this 
agreement  operated  like  a  clause  of  re-entry  on  a  breach  of 
covenant  in  a  lease,  and  that  the  residue  of  the  purchase-mo* 
ney  not  being  paid  on  the  appointed  day,  the  vendee's  inte- 
rest thereupon  ceased,  and  he  might  be  ejected  without  any 
notice.  Doe  r.Sayer,  3  Campb.  8.  And  if  a  third  person,  un- 
der such  circumstances,  has  come  in  as  tenant  to  the  vendee, 
ejectment  may  be  maintained  against  such  third  person  with* 
out  notice.  Doe  v.  Boulton,  6  M.  and  S.  148.  So  where  a  man 
got  into  possession  of  a  house  without  the  privity  of  the  land- 
lord, and  the  parties  afterwards  entered  into  a  negotiation  for 
a  lease,  but  disagreed  about  the  value  of  the  fixtures,  Lord 
EUenborough  was  of  opinion  that  if  this  was  a  tenancy  of  any 
sort  it  was  a  tenancy  at  sufferance,  and  that  a  notice  to  quit 
was  unnecessary.  Doe  v.  Quigley,  2  Campb.  505 ;  and  see  Do* 
F.  Louder,  1  Sturk.  308. 

Notice  to  quit,  how  proved."]  Where  the  action  is  brought  on 
the  determination  of  the  tenancy  by  notice  to  quit,  the  notice 
nay  be  proved  by  a  duplicate  original,  or  examined  copy, 
without  a  notice  to  produce  the  original.  Kine  v.  Beaumont, 
3  B.  and  B.  £88.  The  notice  delivered  must  be  proved  to 
Aire  been  properly  signed,  and  if  attested,  the  attesting  wit* 
aessmust  be  called.  Doe  v.  Durnford,  2  M.  and  S.  62. 

Notke  to  quit,  at  what  time  it  mutt  be  given.]  The  notice  to 
euit  must  be  proved  to  have  been  given  half  a  year,  (182 
days)  before  the  end  of  the  year,  except  where  the  rent  is 
payable  on  the  usual  quarterly  feast-days,  when  notice  on  one 
feast-day  to  quit  on  the  next  but  one  is  sufficient.  Right  v. 
Baby,  1T.R.  159,  Doer.  Green,  4  Esp.  199,  Doe  v.  Kightley, 
7  T.  R.  63,  Howard  v.  Wemsley,  6  Esp.  53.  Thus  notice  on  the 
28th  of  September  to  quit  on  the  ensuing  25th  of  March  is 
sufficient.  Roe  v*  Doe.  6  Bingh.  574.  But  the  period  may  be 
controlled  by  special  agreement  or  local  custom.  Roe  v.  Char-. 
ft"*,  Peake,  4,  Timmins  v.  Rcrwlinton,  3  Burr.  1609.  Where  the 
tenancy  is  for  less  than  a  year,  the  length  of  the  notice  must 
he  regulated  by  the  letting,  as  a  month's  notice  for  a  monthly 
lotting.  Doe  v.  Hassell,  1  Esp.  94,  see  Wilson  v.  Abbott,  3  B.  and 
C.  88.  The  notice  must  expire  at  the  expiration  of  the  year, 


„  it  v.  Darby,  1  T.  R.  159,  or  where  the  tenancy  is  for  less 
than  a  year,  at  the  end  of  such  shorter  period,  or  some  cor- 
responding  period.  Kemp  v.  Derrett,  3  Campb.  510.  On  a 
letting  from  year  to  year,  to  quit  at  a  quarter's  notice,  the 
notice  must  expire  with  the  current  year.  Doe  v.  Donovan9 
1  Taunt.  555,  2  Campb.  78.  The  tenancy  will  be  taken  primd 
fuck  to  commence  from  the  day  of  the  tenant's  entry,  and  not 
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milk  reformat*  to  any^partknlar  quarter  day.  Kemp  t.  Derma), 
"3  Gams*.  510.  But  where  a  tenant  -entered  in  the  middle  oft 
qvareer,  end  itftowards  paid  for  that  half-quarter,  and  cob* 
tinned  to  parr  from  the  commencement  of  8  succeeding  quarter, 
•he  was  held  to  he  a  tenant  from  the  succeeding  quarter  day. 
Jfeev.  Johnson,  6  Em.  10.  And  the  same  was  held  by  Best, 
C.  J.,  in  Doe  v.  Stapleton,  3  C.  and  P.  275.  However,  m  aao- 
•ther  ease  where  the  tenant  entered  in  the  middle  of  a  quarter, 
*npon  an  agreement  to  par  rent  quarterly,  and  for  the  hah*- 
-quarter,  it  was  left  to  the  jury  to  say  whether  the  party  wit 
•tenant  from  the  quarter  day  prior  to  the  time  when  he  e> 
*tered,  or  from  the  succeeding  quarter  day,  and  under  tht 
«lirectkmof  Lord  Ellenborough  the  jury  found  that  thetemney 
commenced  from  the  preceding  quarter  day.  Doe  v.  Sftejs, 
Adams  Eject.  199.  If  a  tenant  holds  orer  and  pays  rent  after 
the  expiration  of  his  lease,  notice  to  quit  must  he  given  with 
reference  to  the  time  of  entry  under  the  original  lease.  Dm  t. 
Samuel,  5  Esp.  173.  So  where  a  tenancy  from  year  to  ynr 
arises  on  payment  of  rent,  by  a  tenant  holding  under  a  lease 
Void  by  the  statute  of  frauds,  the  void  lease  will  regulate  the 
time  of  the  notice.  Doe  v.  Bell,  51.  R.  472,  and  toe  ante,  s. 
£63.  Where  ihe  tenant  enters  upon  different  posts  of  the  pn> 
flosses  at  different  times,  it  is  sufficient  to  give  half  a  yetr'i 
notice  to  quit,  with  reference  to  the  original  time  of  entire* 
the  substantial  part  of  the  premises  demised,  which  wfflhs 
good  for  all.  Doe  v.  ononis*,  2  W.  Bi.  -12$*,'  Dorr.  Spemt, 
6  East,  120,  Doe  v.  Watkins,  7  East,  551.  A  holding  from 
^iehaemias'prfodjwne  signifies  Michaelmas  new  style.  Iht  ?• 
Vineeft  Campb.  257.  But  where  the  tenancy  was  from  Michael- 
mas  to  Michaelmas,  Lord  Kenyon  permitted  evidence  to  m 
given,  that  by  the  custom  of  the  country,  such  a  tenancy  ww 
considered  to  be  from  okt  Michaelmas.  Forleo  v.  Wood,  Rami. 
IJ.  112, 1  Tjp.  198, 6'.  C.  Doe  v.  Btitam,  4  B.  and  A.  568.  And 
where  the  notice  was  delirered  on  Sept.  27,  to  quit  *  at  the 
wxnirstion  of  the  term  for  which  you  hold  the  same,"  which 
tiotice  was  served  personally  on  the  tenant  who  obserred, "  I 
hope  Mr.  M.  does  not  mean  to  turn  me  out,"  Hoiroyd,  J., 
toermitted  the  lessor  to  prove  that  it  was  the  general  custom 
in  that  part  of  the  country  where  the  demised  lands  lay  to  let 
the  same  from  Lady -Hay*  to  Lady -day,  and  that  the  defend- 
ant's rent  was  due  at  Michaelmas  and  Lady-day  respectively; 
and  he  directed  the  jury  to  presume  that  this  tenancy,  like 
other  tenancies  in  that  part  of  the  country,  was  from  Lady- 
day  to  Lady-day.  Doe  v.  Lamb,  Adams  Eject.  316,  3d  id.  So 
evidence  of  the  intention  of  the  parties  is  admissible.  Dew  r. 
'Hopkhnon,  3  D.  and  R.  507.  Where  the  tenancy  is  from  old 
Michaelmas,  a  notice  to  quit  at  Michaelmas  generally  is  rood. 
Doe  v.  Vinee,  2  Campb.  256.  But  where  in  a  lease  by  deed,  the 
tenancy  was  "  from  the  feast  of  St.  Michael,"  it  was  heM 


that  those  words  imported  md  Mmhae hnaa,  and  could  not- be 
shown  by  extrinsic  evidence  to  refer  to  old  Michaelmas.  Dm 
t.  let,  11  East,  3*2,  4  JL  end  A.  580.  <A  notice  to  4)uk  not 
personally  served  upon  the  tenant  is  not,  of  itsetf ,  even  prM 
Jans  evidence  of  the  tenancy  baring  oomaicneod  at  utat  period 
of  the  year  at  which  the  notice  expires.  Dm  v.  Cefetft, 
2  Cove*.  388.  Bat  if  personally  served  npon  the  tenemt,  who 
does  not  object  to  it,  it  is'  primd  fime  evidence  of  the  eonv- 
meaoement  of  the  tenancy,  if  a  specine  time  for  quitting  be 
mentioned.  Tkomu  v.  ftwmmy  2  Con^s.  648,  fiat  v.  Fmmr, 
13  £cst,  405.  Bntsueh  evidence  may  be  rebutted  by  showing 
the  period  when  the  tenancy  did  in  fact  eoinmene*.  OahappU 
v.  GosMtt,  4  T.&.361.  Where  no  specine  time  to-  quit  was 
mentioned,  but  the  notice  was  to  quit  "  at  the  expiration  of 
the  current  year/'  and  a  declaration  in  ejectment  was  served 
nearly  a  year  afterwards,  laying  the  demise  half  a  year  after 
the  notice,  and  the  tenant  on  being-  served  with  the  declara- 
tion made  no  objection  to  the  notice  to -quit,  ner  set  up  any 
light  to  a  longer  possession,  Lord  Elienborough  held  that  ft 
was  a  question  for  the  jnry  to  determine,  whether  the  tenant 
mast  not  be  understood  as  having  admitted  that  die  tenancy 
was  determined  by  the  notice.  Dae  v.  WoombwoU,  9  Camp*. 
559.  So  where  a  notice  was  given  to  a  weekly- tenant  to  quit 
"  oa  Friday  provided  his  tenancy  expired  on  Friday,  or 
otherwise  at  the  end  of  his  tenancy  next  after  one  week  from 
the  date  of  this  notice,''  upon  an  ejectment  brought  after  a 
sufficient  time  had  elapsed,  to  cover  a  tenancy  commencing 
on  any  day  of  the  week,  the  notice  was -held  sufficient.  Doe 
v.  Stott,  6  Binge.  362.  If  dm  tenant,  upon  application  by  has 
landlord,  state  his  tenancy  to  have  commenced  on  a  particular 
day,  he  is  concluded  from  disputing  the  accuracy  of  such 
statement.  Doe  v.  LnMy,  t  Mm.  635.  A  receipt  lor  rent, 
stating  it  to  be  a  year's  rent,  up  to  a  particular  day,  is  prima* 
foot  evidence  of  the  commencement  of  the  tenancy  at  that 
day.  Dm  v.  Smmud,  5  Esp.  173. 

Notice  to  quit,  by  whom  to  te  gitotu]  One  of  several  joint* 
tenants  may  give  notice,  which  will  be  good  for  his  share. 
Doe  v.  Gftvptin,  3  Taunt,  130.  And  where  a  notice  is  given, 
signed  by  a  stranger  professing  to  be  an  agent  for  ail  the  joint- 
tenantn,  their  subsequent  recognition  of  his  authority  will  be 
sufficient.  GoodtUte  v.  Woodward,  3  B.mnd  A.  689*  Whet* 
the  ejectment  is  brought  by  one  person,  the  bringing  of  the 
action  sviesnp  a  sufficient  recognition  of  his  agent's  authority ; 
bat  if  the  defendant  holds  under  several  landlords,  the  mere 
fact  of  bringing  the  ejectment  in  their  names  will  hardly  be 
sufficient,  as  it  may  have  been  brought  by  one  of  the  lessors 
in  the  mane  of  all,  without  any  joint  authority ;  some  further 
evidence  therefore  seems  necessary,  such  as  proof  by  the  at- 
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torney,  that  the  action  has  been  brought  under  the  joint  direc- 
tion of  the  several  lesson.  2  PhiU.  Evid.  230.  If  the  land- 
lords, are  partners  in  trade,  in  a. notice  the. names  of  all  signed 
by  one  only  undid.  Doer.  Hulme,  2  M.  and  R.  .433.  Where 
a  lease  for  twenty-one  years  contained  a  proviso,  that  in  esse 
either  landlord  or  tenant,  or  their  respective  heirs  and  exe- 
•cntors,  wished  to  determine  it  at  the  end  of  the  first  fourteen 
.years,  and  should  give,  six  mooths'  notice  in  writing  under  his 
and  their  respective  hands,  the  term  should  cease ;  it  was  held 
that  a  notice  to  quit,  signed  by  two  only  of  three  executors 
-of  the*  original  lessor,  to  whom  the  freehold  was  devised  as 
joint- tenants,  expressing  the  notice  to  be  given  on  behalf  of 
themselves  and  the  third  executor,  was  bad,  notwithstanding 
a  subsequent  recognition  of  it  by  the  third  executor.  Bight  v. 
Cuthell,  5  East,  491.  A  receiver  appointed  by  the  Court  of 
•Chancery  with  authority  to  let  lands,  has  also  authority  to 
,give  a  notice  to  quit. .  Dee.  v.  Read,  12  East,  57.  A  verbal 
notice  from  a  steward  of  a  corporation  is  sufficient  without 
-showing  an  authority  under  seal.  Doe  v.  Pierce,  2  Campb.  96, 
Where  there  was  a  proviso  in  a  lease  for  twenty-one  yean, 
that  if  either  of  the  parties  should  be  desirous  to  determine 
it  in  seven  or  fourteen  years,  it  should  be  lawful  for  either  of 
them,  his  executors  or  administrators,  so  to  do  upon  twelve 
months'  notice  to  the  other  of  them,  his  heirs,  executors,  or 
■administrators,  it  was  held  that  the  devisee  of  the  lessor  was 
.•entitled  to  give  such  notice.  Roe  v.  Hay  ley,  12  East,  464. 

Notice  to  quit,  to  whom  to  be  given.']  Where  the  premises 
liave  been  underlet,  the  subtenancy  must  be  determined  either 
by  a'notice  from  the  lessor  to  the  lessee,  or  from  the  lessee  to 
the  sublessee ;  a  notice  from  the  lessor  to  the  sublessee  is  in- 
operative. Pleasant  v.  Benson,  14  East,  234.  Roe  v.  Wiggs, 
2  N.  R.  330.  The  notice  from  the  lessor  to  the  lessee  should 
be  served  upon  the  latter,  for  where  the  service  was  upon  a 
relation  of  the  subtenant  on  the  premises,  Lord  Ellenborough 
ruled  the  service  to  be  insufficient,  though  the  notice  was  ad- 
-dressed  to  the  original  lessee.  Doe  v.  Levi,  Adams  Eject.  115. 
Where  A.  had  been  tenant  of  certain  premises,  and  upon  his 
.leaving  them  B.  took  possession,  it  was  held  that  in  the  ab- 
sence of  any  evidence  to  the  contrary  it  might  be  presumed 
that  he  came  in  as  assignee  of  A.,  although  he  had  never  paid 
xent,  and  that  notice  to  quit  was  rightly  given  to  B.  Dee  v. 
Williams,  6  B.andC.  41.  Where  a  corporation  is  tenant, 
notice  to  quit  should  be  given  to  the  corporation,  and  served 
upon  its  officers.  Doe  v.  Woodman,  8  East,  228. 

Notice  to  quit,  form  af.~\  The  notice  may  be  by  parol,  unless 
required  to  be  in  writing  by  agreement  of  the  parties,  Tm- 
mins  v.  Rowlinsvn,  3  Burr.  1603.  Doe  v.  Crick,  5  Esp.  196,  or  by 
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the  provisions  of  a  power.  Legg  v.  Benson,  Willes,  43.   Though 
the  courts  listen  with  reluctance  to  objections  to  the  form  of. 
the  notice,  Doe  v.  Archer,  14  East,  245,  it  must  yet  be  explicit 
sad  positive,  and  not  give  the  tenant,  an  option  of  continuing 
under  a  new  agreement ;  but  a  notice  to  quit,  "  or  I  shall  in- 
sist on  double  rent/'  was  held  good,  because  the  latter  part  of 
the  notice  evidently  referred  only  to  the  penalty  inflicted  by: 
4  Geo.  II.  c.  28,  though  the  terms  of  that  statute  which  gives 
double  the  annual  value,  were  mistaken.  Doe  v.  Jackson,  DoUgU 
175.    If  the  notice  had  really  contained  the  option  of  a  new* 
agreement,  and  said  for  instance,  **  or  else  that  you  agree  to* 
pay  double  rent/'  it  would  not  have  been  good.   Per  Lord 
Mansfield,  ibid.    So  where  the  notice  was  to  quit  ' '  on  the  25th 
day  of  March,  or  8th  day  of  April  next  ensuing,"  and  was 
delivered  before  new  Michaelmas  day,  it  was  held  good  as  in- 
tended to  meet  a  holding,  commencing  either  at  new  or  old 
Lady  Day,  and  not  to  give  an  alternative.  Doe  v.  Wrightman, 
4  Esp.  5.    So  in  case  of  an  obvious  mistake  the  courts  will 
hold  the  notice  good,  as  where  a  notice  was  given  at  Michael- 
mas, 1795,  to  quit  at  Lady  Day,  "  which  will  be  in  the  year 
1794,"  and  the  defendant  was  told  at  the  time  of  the  service  of. 
the  notice,  that  he  must  quit  at  next  Lady  Day.  Doe  v.  Right  ley, 
7  7.  A.  63.     So  a  notice  dated  27th  September,  and  served  on 
the  28th,  requiring  the  tenant  to  quit  at  Lady  Day  next,  will 
be  understood  to  mean  Lady  Day  in  the  succeeding  yesjv 
Doe  v.  CulUford,  4  D.  and  R.  248.    A  misdescription  of  the- 
premises  which  can  lead  to  no  mistake  will  not  be  fatal,  as 
where  a  house  is  described  as    "the  Waterman's  Arms," 
when  in  fact  it  is  called   "  the  Bricklayer's  Arms,"  there 
being  no  sign  called  the  Waterman's  Arms  in  the  parish.  Doe 
v.  — ,  4  Esp.  185.    As  a  lessor  cannot  determine  the  te- 
nancy as  to  part  of  the  things  demised,  and  continue  it  as  to 
the  rest,  the  notice  must  include  all  the  premises  held  under 
the  same  demise,  and  the  courts  will,  if  possible,  give  effect  to 
the  notice,  so  as  to  determine  the  tenancy  altogether.  Doe  v. 
Arther,  14  East,  245.  Doe  v.  Church,  3  Cumpb.  71.     Where  the 
notice  is  in  writing,  it  is  not  necessary  that  it  should  be  di- 
rected to  the  tenant  in  possession,  provided  it  be  personally 
served  upon  him ;  Doe  v.  Wrightman,  4  Esp,  5 ;  and  where  it 
is  directed  to  him  by  a  wrong  christian  name,  and  he  keeps  it, 
the  irregularity  is  waived.  Doe  v.  SpiUer,  6  Esp.  70.    A  notice 
to  quit  to  a  tenant  of  lands  originally  demised  to  the  rector  and 
churchwardens  of  a  parish,  and  their  successors  in  trust* 
signed  by  the  rector  and  churchwardens,  requiring  the  tenant 
to  deliver  up  the  premises  to  the  rector  and  churchwardens 
for  the  time  being,  is  bad.  Doe  v.  Fairclough,  6  M.und  S.  40. 

Notice  to  quit,  service  of.']    It  is  sufficient  if  the  notice  is  deli- 
vered and  explained  to  the  servant  of  the  tenant  at  his  dwelling- 
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boose,  though  the  dwelling-house  be  not  on  the  demised  pie* 
ibises,  such  service  affording  presumptive  evidence*  that  the 
notice  came  to  the  hands  of  the  tenant,  the  servant  not  being 
called;  Jones  v.  Marsh,  4  T.&  464;  end  it  is  suftcient, 
though  the  tenant  he  not  informed  of  it,  till  within  half  a 
year  of  its  expiration ;  Voe  v.  Dunbar,  1  M.  and  M.  10 ;  hat 
it  is  not  sufficient  that  the  notice  was  left  at  the  tenant's  dwell- 
ing-house, without  showing  that  it  was  delivered  to  a  ser- 
vant, &c.  Bat  v.  Lucas,  5  Esp.  IBS*  Service  of  the  notice, 
on  the  premises,  upon  one  of  two  jointenants  who  reside! 
on  the  premises,  is  presumptive  evidence  of  the  notice  having 
reached  the  other  jointenant.  Doe  v.  Watkins,  7  East,  547. 
Voe  v.  Crick,  5  Esp.  196.  If  there  he  a  sub-tenant,  the  notice 
from  the  original  lessor  must  be  served  upon  the  lessee.  Vide 
supra.  Notice  to  a  corporation  may  he  served  upon  its  oft* 
cars.  Doe  v.  Woodman,  8  East,  228. 

Notice  to  quit,  waiver  a/.]  The  notice  may  be  waived  by  the 
-  acceptance  of  rent  after  the  expiration  of  the  notice,  but  the 
vent  must  be  received  qua  rent,  which  is  a  question  for  the 
jury.  GoodriglUv.  Cordwent,  6  T.  R.  219.  Doe  v.  Batten,  Cewp. 
242.  Where  a  quarter's  rent,  due  after  the  expiration  of  the 
notice,  bad  been  received  by  the  landlord's  banker  without 
any  special  authority,  though  the  rent  was  usually  paid  to 
him,  it  was  held,  in  the  absence  of  any  proof  that  the  rent  had 
eome  to  the  landlord's  hands,  not  to  be  a  waiver.  Doe  v.  Colt 
lert,  2  Campb.  387.  A  distress  for  rent  accruing  after  the 
expiration  of  the  notice,  is  a  waiver.  Doe  v.  WiUingaU,  1  H. 
BL  311.  A  recovery  in  an  action  for  use  and  occupation*  for 
a  period  subsequent  to  the  expiration  of  (he  notice,  seems  to 
be  a  waiver.  Birch  v.  Wright,  1  T.  12.  387.  The  notice  may 
be  waived  by  a  subsequent  notice,  for  it  recognises  a  tenancy 
subsisting  after  the  expiration  of  the  former.  Dos  v.  Palmer, 
16  East,  53.  But  where  a  second  notice  was  given  after  the 
expiration  of  tbe  first  notice,  and  after  the  commencement  of 
an  ejectment,  in  which  the  landlord  continued  to  proceed,  not- 
withstanding  the  second  notice,  it  was  held  no  waiver,  for  it 
was  not  possible  for  the  defendant  to  suppose  that  the  plaintiff 
intended  to  waive  the  first  notice,  when  he  knew  that  the 
plaintiff  was,  on  the  foundation  of  that  very  notice,  proceed- 
ing by  ejectment  to  turn  him  out.  Doe  v.  Humphreys,  2  East, 
£36.  So  where,  after  the  expiration  of  a  notice,  the  landlord 
gave  a  second  notice,  "  I  do  hereby  require  you  to  quit  the 

Semises  which  you  now  hold  of  me,  within  14  days  from  this 
to,  otherwise  I  shall  require  double  value,"  it  was  ruled 
that  the  latter  notice  having  for  its  object  only  the  recovery 
of  the  double  value,  did  not  operate  as  a  waiver.  Dos  v.  Steel, 
3  Campb*  151.  So  where  no  notice  to  quit  was  necessary,  and 
a  notice  was  given  "  to  quit  tbe  premises  which  you  hold 
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seder  me,  your  term  therein  having  long  since  expired,"  the 
omrt  considered  it  *  mere  demand  of  possession,  and  not  a 
leoognitaaci  of  a  subsisting  tenancy.  Bm  t.  Jngto,  8  Taunt.  541. 
And  where  a  landlord  gave  bis  tenant  notice  to  quit,  tout  pro* 
jntaed  not  to  tern  him  out,  unless  the  premises  were  Sold; 
and  afterwards,  and  after  the  expiration  or  the  notice  to  quit, 
me  premises  were  aold,  but  the  tenant  refused  to  deliver  up 
me  possession*  it  was  held  that  the  promise  was  no  waiver  of 
me  notice,  and  that  the  refusal  of  the  tenant  made  him  a  tres- 
passer from  the  expiration  of  the  notice  to  quit.  Wnfcaccr*  ▼. 
Symmdt,  10  East,  IS. 

Notice  to  quit,  vken  dispensed  asm.]  When  the  tenant  has 
attorned  to  another  person,  or  done  any  act  disclaiming  to  held 
of  ms  landlord,  or  has  in  any  way  put  him  at  defiance,  the 
landlord  may  treat  him  as  a  trespasser,  and  no  notice  to  quit 
will  be  necessary;  B.N. P. 96,  Doer.  Whittick,  Gow,  195; 
but  a  refusal  to  pay  rent  to  a  devisee  under  a  contested  will, 
tbe  tenant  declaring  that  he  was  ready  to  pay  the  rent  to  any 
person  entitled  to  it,  was  held  not  to  dispense  with  a  notice  to 
quit.  Doe  v.  PeaquaU,  Peake,  1$6.  So  it  has  been  ruled  that 
me  mere  act  of  paying  tbe  rent  to  a  third  person  does  not  ope- 
rate as  the  forfeiture  of  a  lease.  Doer,  Parker,  Goto,  180.  And 
where  the  defendant,  who  held  under  a  tenant  for  life,  re- 
ceived on  his  death  a  letter  from  the  lessor  of  the  plaintiff, 
claiming  as  heir  and  demanding  rent,  to  which  the  defendant 
answered,  that  he  held  the  premises  as  tenant  to  S.,  that  he 
had  never  considered  the  lessor  of  the  plaintiff  as  his  landw 
lord ;  mat  be  should  be  ready  to  pav  the  rent  to  any  one  who 
should  be  proved  to  be  entitled  to  it ;  but  that,  without  dis- 
puting the  lessor  of  the  plaintiff's  pedigree,  he  must  decline) 
taking  upon  himself  to  decide  upon  bis  claim,  without  more  sa- 
tisfactory proof  in  a  legal  manner,  it  was  held  that  this  was  a 
Jf--1-2--       Dae  r,  Frowd,  4  Bingk.  5&T, 


On  forfeiture  of  the  boss.]  Where  the  lessor  proceeds  on  the 
forfeiture  of  the  lease,  he  must  prove  the  demise,  ante,  p.  66, 
and  the  forfeiture  incurred.  Where  the  forfeiture  is  for  the 
son-performance  of  acovenant,  the  lessor  of  the  plaintiff  must 
give  some  evidence  of  the  non-performance,  and  it  will  not  in 
the  first  instance  lie  upon  the  defendant  to  prove  a  perform* 
an,  Doe  v.  Robeen,  2  C,  and  P-  245.  The  right  of  re-entry 
wiU  appear  on  proof  of  the  lease.  Where,  bv  the  agreement 
of  demise,  it  was  **  stipulated  and  conditioned  that  the  tenant 
should  not  assign,"  &c,  this  was  held  to  be  a  condition  for 
we  breach  of  which  the  lessor  might  maintain  an  ejectment. 
Doer,  Watt,  8  B.and  C.  808.  Where  the  lessee  underlet, 
and  in  the  underlease  there  was  a  proviso  that,  in  case  of 

q2 
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breach  of  covenant,  the  lesser  and  lessee  might  enter,  it  wis 
held  that  the  lessee  alone  might  take  advantage  of  this  pro- 
viso. Doe  v.  White,  4  Bingh.  276.  If  the  proceeding  he  at 
common  law  for  non-payment  of  rent,  a  regular  demand  of 
the  rent  with  certain  solemnities  must  be  proved.  1  Sound. 
287  (n).  Doe  y.  Paul,  3*C.  and  P.  613.  But  bj  stat.4G.lL 
c.  28,  where  half-a-year's  rent  is  in  arrear,  the  lessor  may, 
without  any  formal  demand  or  re-entry,  serve  a  declaration 
in  ejectment ;  or  in  case  it  cannot  be  served,  or  no  tenant  be 
in  possession,  affix  the  same  upon  the  door  of  the  messuage, 
or  if  the  ejectment  be  not  for  a  messuage,  upon  some  no- 
torious place  of  the  lands,  &c,  and  such  affixing  shall 
be  deemed  legal  service  thereof ;  which  service  or  affixing 
shall  stand  in  the  place  of  a  demand  or  re-entry,  and  in 
case  of  judgment  against  the  casual  ejector,  or  nonsuit  for 
not  confessing  lease,  entry,  and  ouster,  it  shall  be  made  ap- 
pear to  the  court  where  the  said  suit  is  depending,  by  affida- 
vit, or  be  proved  upon  the  trial,  if  the  defendant  appears, 
tljat  half-a-year's  rent  was  due  before .  the  declaration  was 
served,  and  that  no  sufficient  distress  was  to  be  found  upon 
the  demised  premises  countervailing  the  arrears  tben  due, 
and  that  the  lessor  had  power  to  re-enter,  in  such  case  the 
lessor  shall  recover  judgment  as  if  the  rent  in  arrear  had 
been  legally  demanded,  and  a  re-entry  made. 

Where  a  lease  contained  a  proviso  for  re-entry,  in  case  the 
rent  were  in  arrear  21  days  after  the  day  on  which  it  was 
due,  "  being  lawfully  demanded,"  it  was  held  (Lord  Ellen- 
borough  diss.)  to  be  within  the  statute,  and  that  it  was  un- 
necessary to  prove  an  actual  demand.  Doe  v.  Alexander,  2  M. 
andS.  525,  5  B.  and  A.  385.  Under  this  statute  the  land- 
lord must  be  prepared  with  evidence  of  the  service  of  the  decla- 
xation  in  ejectment,  or  of  the  affixing  of  the  same  to  the  door 
of  the  messuage,  &c,  that  half-a-year's  rent  was  due,  and 
that  no  sufficient  distress  was  found  on  the  premises.  It  is  no 
ground  of  nonsuit  that  the  declaration  was  served  on  a  day 
subsequent  to  the  day  on  which  the  demise  was  laid,  that 
being  after  the  rent  became  due.  Doe  v.  Shaweross,  8  B.  and 
C.  752.  Evidence  that  there  was  no  sufficient  distress  on  the 
premises,  on  a  certain  day  between  the  day  when  the  rent 
became  due  and  the  service  of  the  declaration,  is  sufficient 
prund facie  evidence.  Doer.  Fuchau,  15  East,  286..  It  must 
appear  that  every  part  of  the  premises  has  been  searched. 
Meet  v.  King,  cited  2  B.  and  B.  514,  Forest,  19.  Unless  the  tenant 
prevented  the  landlord  from  having  access  to  the  premises, 
as  by  locking  the  doors.  Doe  v.  Dyson,  1  M.  and  M.  77,  A 
variance  between  the  amount  of  rent  proved  to  be  due,  and 
that  demanded  in  the  lessor  of  the  plaintiff's  particulars,  is 
immaterial.  Jenny  v.  Moody,  3  Bingh.  3.    Where  the  actios  if 
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brought  on  a  proviso  of  re-entry  in  case  of  breach  of  cove- 
nant, and  a  particular  of  the  breaches  has  been  given,  the 
proof  must  be  according  to  the  terms  of  the  particular.  Doe 
v.  Philips,  6  T.  R.  597.  If  brought  on  a  forfeiture  incurred 
by  underletting,  it  is  sufficient,  prima  facie,  to  prove  a  third 
person  in  possession  of  the  premises,  acting  and  appearing  as 
the  tenant,  and  the  declarations  of  such  person  are  said  to  be 
evidence.  Doe  v.  Rickarby,  5  Esp.  4 ;  sed  vide  Doe  v.  Paine, 
1  Slark.  86. 

»         » 

Forfeiture  waived.]     Where  the  lease  is  voidable,  and  not 
void,  the  defendant  may  show  that  the  forfeiture  has  been 
waived.    A  lease  for  lives  is  voidable  only,  though  the  condi- 
tion he  that  the  lease  V shall  be  void."' 1  Sound.  287,  d  (n). 
In  a  lease  for  years  if  the  condition  be,   that   the    lease 
"  shall  be  void,    it  is  voidable  only  at  the  option  of  the  lessor, 
Doev.  Banks,  4  B.  and  A.  401.  Read  v.  Farr,  6  M.  and  S.  121 ; 
so  if  the  condition  be,  that "  the  lessor  shall  re-enter,"  the 
term  is  only  voidable.    Pennant's  case,  3  Rep.  64,  a.    Gondright 
v.  Davids,  Cowp.804.    And  where  the  proviso  was,  "that  if 
the  rent  should  be  in  arrear  for  twenty-one  days  after  demand 
made,  or  if  any  of  the  covenants  should  be  broken,  then  the 
term  thereby  granted,  or  so  much  thereof  as  should  be  then 
unexpired,  should  cease,  determine,  and  be  wholly  void  ;  and 
it  should  be  lawful  to  and  for  the  landlord  upon  the  demised 
premises  wholly  tore-enter,  and  the  same  to  hold  for  his  own 
use,,  and  to  expel  the  lessee,"  it  was.  held  that  the  lease  was 
voidable  only,  and  not  void,  and  that  the  landlord  was  bound 
to  re-enter  in  case  of  forfeiture.    Arnsby  v.  Woodbradard,  6  B. 
*nd  C.  519.    Merely  lying  by  and  witnessing  a  forfeiture  ia 
not  a  waiver,  Doe  v.  Allen,  3  Taunt,  78  ;  but  acceptance  of  rent 
accruing  since  the  forfeiture,  is  .a  waiver;  to  constitute  such 
waiver,  the  lessor  must  have  notice  of  the  forfeiture,  which  is 
a  material  and  issuable  fact.     Goodright  v.  Davids,  Cowp.  804. 
Rowe  x.Harrison,  2  T.  R.  430, 431.  Pennant's  case,  3  Rep.  64,  b. 
So  bringing  an  action,  of  covenant  for  such  rent  is  a  waiver. 
See  v.  Mmshull,  B.  IV.  P.  96 ;  see  S.  C.  Selw.  N.P.  677.    The 
lessor  does  not  waive  his  right  of  re-entry  by  taking  an  insuf- 
ficient distress  for  the  rent,  by  the  non-payment  of  which  the 
lease  became  forfeited.   Brewer  v.  Eaton,  3  Dougl.  cited  6  T.  JR. 
220.    And  where  a  lease  contained  a  clause  of  re-entry  in 
case  the  rent  should  be  in  arrear  21  days,  and  there  should  be 
no  sufficient  distress,  Lord  Ellenborough  held  that  the  land- 
lord, having  distrained  within  the  21  days,  but  continued  in 
possession  after,  did  not  waive  his  right  of  re-entry.     Doe  v. 
Johnson,  1  Stark.  411.    If  the  bread*  be  a  continuing  one,  as 
the  using  rooms  in  a  manner  prohibited  by  the  lease,  the  ac- 
ceptance of  rent  after  such  user  is  not  a  waiver  of  the  for- 
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feitore  incurred  by  the  subsequent  continuing  use*.  Deer, 
Woodhridge,  9B.a*dC.  3?6. 

Where  a  lease  contained  a  general  covenant  to  repair,  and  a' 
covenant  to  repair  upon  three  months'  notice,  Lord  Eflento* 
rough  held  that  tlie  landlord,  by  giving  a  notice  "  to  repair 
forthwith,"  had  not  waived  bis  right  of  re-entry  for  the  breach 
of  the  general  covenant.  Roe  v.  Paine,  2  Campb.  5S0.  Bat 
where  aleaae  contained  covenants  to  keep  the  premises  in  re* 
pair,  and  to  repair  within  three  months  after  notice,  and  a 
clause  for  re-entry  for  the  breach  of  any  covenant,  and  the 
premises  being  out  of  repair,  the  landlord  gave  a  notice  to  re- 
pair within  three  months ;  it  was  held  that  this  was  a  waive* 
of  the  forfeiture  incurred  by  the  breach  of  the  general  cove* 
nant  to  keep  tlie  premises  in  repair,  and  that  the  landlord 
could  not  bring  ejectment  until  the  expiration  of  the  three 
months.  Doe  d.  Morecraft  v.  Meux,  4  B.  and  C.  606.  In  Do* 
v.  Payne  the  language  of  the  notice  was  very,  different,  the  te- 
nant was  required  to  put  the  premises  in  repair  forthwith ;  that 
did  not  preveut  the  landlord  from  bringing  his  ejectment  at 
any  time.  Per  Bay  ley,  J.,  ibid,  609 :  tee  Doer.  Miller,  $C.ani 
P.  348. 

In  some  cases  the  acts  of  the  lessor  may  prevent  the  accru* 
ing  of  a  forfeiture,  as  in  the  following  case  of  an  ejectment  ofl 
forfeiture  for  breach  of  covenant,  in  a  lease  wherein  the  losses 
covenanted  to  insure  in  the  joint  names  of  himself  and  the 
lessor,  and  in  two-thirds  of  the  value  of  the  premises  demised. 
The  lessee  bad  insured  in  his  own  name  only,  and,  as  con- 
tended, to  a  less  amount  than  two-thirds  the  value  of  the 
premises.  Both  parts  of  the  lease  remained  in  the  possession' 
of  the  lessor,  and  an  abstract  only  had  been  delivered  by  him 
to  the  lessee,  which  contained  no  mention  that  the  insurance 
was  to  be  in  the  joint  names,  though  it  stated  that  it  was  to 
be  in  two-thirds  of  the  value  of  the  premises.  The  lessor  of 
the  plaintiff  had  previously  insured  the  premises  at  the  same 
sum  ss  the  defendant.  It  was  held  that  the  conduct  of  the 
lessor  being  such  as  to  induce  a  reasonable  and  cautions  man 
to  conclude  that  be  was  doing  all  that  was  necessary  or  re* 
quired  of  him  in  insuring  in  his  own  name,  and  to  the  amount 
insured,  he  could  not  recover  for  a  forfeiture,  though  there  was 
no  dispensation  or  release.    Doe  v.  Howe,  1  JR.  and  M.  343. 

The  tenant  may  prevent  the  forfeiture  by  tendering  the  rent 
"  1'he  statute  is  beneficial  to  the  tenant  as  well  as  the  land- 
lord. It  relieves  the  latter  from  the  necessity  of  making 
a  demand  with  all  the  precision  required  at  common  law,  and 
the  tenant  incurs  no  forfeiture  until  the  declaration  in  eject* 
ment  is  served  upon  him ;  and  if  at  that  time  he  is  ready  to 
pay  the  rent,  although  he  did  not  tender  it  when  it  was  due,  it 
gives  him  the  same  benefit  as  if  he  had  tendered  it  at  that  tun* 
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Pwr  Holroyd,  J.  Doe  ▼.  Shawetm,  3  B.endC.  756.    &•  Of. 
litt,  202,  a. 

By  Hetrat-Law. 

* 

Where  the  lessor  of  the  plaintiff  cj  aims  as  heir-at-law,  lie 
must  prove  that  the  ancestor  from  whom  he  claims  was  actu- 
ally seised  of  the  lands,  &o. ;  or  if  he  claim  as  heir  to  a  re** 
mainderman,  that  the  ancestor  from  whom  he  claims  was  the* 
person  in  whom  the  remainder  first  vested  by  purchase.  Rod* 
cligiscute,  3Ii«p.42,«.  Watk.  on  detc.  120.  2.  That  he  is  heir 
to  such  ancestor,  and  where  he  claims  as  heir  to  one  in  *•> 
maiader,  that  the  remainder  has  vested  in  possession. 

Proof  of  seisin,]  The  seisin  in  fee  may  be  proved  by  show* 
ingthe  ancestor  in  actual  possession,  or  that  he  received  rent 
from  the  person  in  possession,  which  is  presumptive  evidence 
of  seisin  in  fee.  Co.  Litt.  15,  a;  B.  N.  P.  103.  Jayne  v.  Price, 
4  Taunt.  326,  ante,  p.  15.  So  proof  of  possession  of  the  pre- 
mises by  the  ancestor's  lessee  for  years,  is  evidence  of  seisin, 
for  the  possession  of  tenant  for  years  gives  an  actual  seisin  to 
the  owner  of  the  inheritance.  Co.  Litt.  243,  a*  BvsHley  r» 
Dixon,  3  B.  and  C.  298.  So  the  possession  of  guardian  in 
socage  confers  an  actual  seisin  upon  the  infant.  Doe  T.^fas* 
tMa,  3  Wils,  516.  Evidence  of  shooting  and  appointing  a 
gamekeeper  by  the  lord  of  a  manor  is  not  properly  referable 
to  a  right  of  soil.  Per  Bayley,  J.,  Tyrvjhitt  v.  Wynne,  %  8. 
and  A.  560.  The  declarations  ofa  deceased  tenant  that  he  held 
under  a  particular  person  are  admissible  to  prove  the  seisin 
of  that  person.     Uncle  v.  Walton,  4  Taunt.  1$. 

Proof  of  descent,]  The  lessor  of  the  plaintiff  must  prove 
that  all  the  intermediate  heirs  between  himself  and  the  an- 
cestor from  whom  he  claims,  are  dead  without  issue.  Richards 
T.  Richards,  15  East,  294  (n).  As  to  the  presumption  of  the 
duration  of  life,  vide  ante,  p.  18.  If  the  lessor  of  the  plaintiff 
claim  as  collateral  heir,  he  must  prove  the  descent  of  himself 
snd  the  person  last  seised  from  a  common  ancestor,  or  at 
least  from  two  brothers  or  sisters.  Doe  v.  Lord,  2  W.  BL 110Q. 
Births,  marriages,  and  deaths,  may  be  proved  by  examined 
copies  of  entries  in  parish  registers,  and  proof  of  the  identity 
of  the  persons  therein  named,  and  of  the  parties  in  question. 
Ante,pp.  62, 114.  The  herald's  books,  ante,  p.  113,  declarations 
of  deceased  members  of  the  family,  ante,  p.  20,  descriptions 
in  family  bibles,  memorandums  by  members  of  the  family, 
recitals  in  family  deeds,  monumental  inscriptions,  inscriptions 
on  rings,  old  pedigrees  hung  up  in  family  mansions,  and  the 
like,  are  admissible  to  prove  a  pedigree.  Ibid.  Jn  proving 
s  marriage  it  is  not  necessary  in  the  first  instance  to  give 
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•evidence  of  the  regular  publication  of  the  banns,  or  of  the 
regularity  of  the  license,  for  the  presumptive  proofs  of  mar- 
riage have  not  been  taken  away  by  the  marriage  act.  Devereux 
r.  Much  Dew  Church,  1  W.  BL.  367,  And  since  that  act  a 
marriage  may  be  proved  by  reputation  as  well  as  before, 
Reed  v.  Paster,  Peake,  233 ;  or  by  the  presumption  arising 
"from  cohabitation.  B.  N.  P.  114.  Even  where  the  parents  are 
■alive,  reputation  is  sufficient  evidence  of  the  marriage  in 
'ejectment  by  the  son.  Doe  v.  Fleming,  4  Bingh.  266.  Either 
of  the  married  parties,  provided  they  be  not  interested,  is 
competent  to  prove  or  disprove  the  marriage.  GaodrightY. 
Most,  Ccwp.  593.  As  to  Fleet  marriages,  see  ante,  p.  114.. 

The  declarations  of  a  relative  are  not  evidence  when  the 
relative  himself  can  be  produced,  PendreU  v.  PendreU,  2  Str. 
•925 ;  and  declarations  made  after  a  suit  commenced,  or  a 
controversy  preparatory  to  one,  cannot  be  admitted.  Berke- 
ley peerage  case,  4  Campb.  401,  ante,  p.  20. 

Defence. 

Illegitimacy.']  The  defendant  may  prove  the  marriage  void 
bv  a  prior  marriage,  want  of  age,  want  of  reason,  or  the  non- 
observance  of  the  solemnities  required  by  the  marriage  act. 
•2  PhiU.  Ev.  255.  The  marriage  of  a  minor  by  license  without 
the  consent  of  the  father  is  good,  the  4  Geo.  IV.  c.  75,  s.  16, 
-being  directory  only.  it.  v.  Inhab.  of  Birmingham,  8  B.and  C. 
29.  But  by  s.  22,  if  any  person  shall  knowingly  and  wilfully 
■intermarry  in  any  other  place  than  a  church,  or  such  pttbHc 
chapel  wherein  banns  may  be  lawfully  published,  unless  by 
•special  license,  or  shall  knowingly  ana  wilfully  intermarry 
without  due  publication  of  banns  or  license  from  a  person  or 
persons  having  authority  to  grant  the  same  first  had  and 
obtained,  or  shall  knowingly  and  wilfully  consent  to  or  acqui- 
esce in  the  solemnisation  of  such  marriage  by  any  person  not 
'  being  in  holy  orders,  the  marriages  of  such  persons  shall  be 
null  and  void.  To  prove  the  illegitimacy  of  a  child,  want  of 
access,  or  any  other  circumstances  which  tend  to  show  that 
the  husband  could  not,  in  the  course  of  nature,  have  been  the 
father  of  his  wife's  child,  are  good  evidence.  R.  ▼.  hwgt, 
8  East,  206;  and  presumptive  evidence  of  non-access  is  ad- 
missible. Goodright  v.  Saul,  4  7*.  R,  356.  Whenever  a  husband 
and  wife  are  pijoved  to  have  been  together  at  a  time  when,  in 

•  the  order  of  nature,  the  husband  might  have  been  the  father 

•  of  the  child  if  sexual  intercourse  did  then  take  place,  such 
■  sexual  intercourse  is  primd  facie  to  be  presumed,  and  it  is  in- 
-  cumbent  on  those  who  dispute  the  legitimacy  of  the  child  to 

disprove  the  fact  of  sexual  intercourse  having  taken  place  by 
evidence  of  circumstances  which  afford  an  irresistible  pre- 
sumption that  it  could  not  have  taken  place,  and  not  by  mere 
evidence  of  circumstances  which  may  afford  a  balance  of  pro- 
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liabilities  against  the  fact,  that  sexual  intercourse  did  take 
place.  Per  Sir  J.  Leach,  M.  R.  Head  v.  Head,  1  Sim,  and  St*. 
152,  S.  C.  affirmed,  1  Turner,  139,  see  the  Banbury  peerage  case, 
1  Sim.  andStn.  153,  Morris  v.  Davies,  3  C.  and' P.  218,  427. 
In  case  of  a  separation  a  mensa  et  thoro,  the  children  born 
during  that  period  will  be  bastards  unless  access  be  proved. 
St.  George  and  St.  Margttret,  1  Salk.  123.  A  wife  will  not  be 
permitted  to  prove  the  non-access  of  her  husband,  but  she  is 
competent  to  prove  the  fact  of  her  connexion  with  the  person 
whom  she  charges  as  being  the  real  father  of  her  child.  R.  v. 
Luffe,  8  East,  203. 

By  Devisee  of  Freshold  Interest* 

Where  the  lessor  claims  a  freehold  interest  by  devise,  ha 
must  prove  :  1.  The  seisin  of  the  testator,  vide  ante,  p.  343. 
2.  The  regular  execution  of  the  will,  vide  ante,  p.  72  ;  and  in 
case  there  are  any  estates  limited  by  the  will  prior  to  the 
devise  to  himself,  the  determination  of  such  estates.  3.  The 
death  of  the  testator. 

Where  the  devisee  of  an  estate  refused  to  take  it,  saying 
she  was  entitled  as  heir-at-law,  and  would  not  accept  any 
benefit  by  the  will  of  the  devisor,  it  was  held  that  this  was 
not  such  a  disclaimer  as  prevented  her  from  afterwards  bring- 
ing ejectment,  and  relying  on  her  title  as  devisee.  Doe  v. 
Smyth,  6B.  and  C.  112. 

Defence. 

The  defendant  may  impeach  the  will,  either  by  showing 
that  it  is  a  forgery,  or  by  proving  the  incapacity  of  the  tes- 
tator to  make  a  will.  This  incapacity  may  arise  either  from 
coverture  or  infancy.  Stat.  34,  35,  H.  VlII.  e.  5,  t.  14  ;  or 
from  idiotcy,  or  non  sane  memory.  lbid%  the  Marquis  of  Winch, 
ease,  6  Rep.  23,  a.  So  it  may  be  shown  that  the  will  was  made 
under  duress,  or  obtained  by  fraud.  Doe  v.  Allen,  8  T.  R.  147. 

Will  void  from  idiotcy,  or  non  sane  memory.']  It  is  not  enough 
that  the  testator,  when  he  makes  his  will,  should  have  suffi- 
cient memory  to  answer  familiar  and  usual  questions,  but  he 
ought  to  have  a  disposing  memory,  so  as  to  be  able  to  make  a 
disposition  of  his  lands  with  understanding  and  reason* 
Marquis  of  Winch,  case,  6  Rep.  23,  a.  If  the  defendant  succeed 
in  proving  that  the  testator  has  been  affected  by  habitual  de- 
rangement, then  it  is  for  the  other  party  who  claims  under 
the  will,  to  show  sanity  and  competency,  at  the  period  when 
the  act  was  done.  Atty-Gen.  v.  Parnther,  3  Br.  C.  C.  441, 
1  Phillim.  100. 

.    Revocation  of  will  by  subsequent  wiU.']     The  defendant  may 
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show  the  will  revoked  "  by  some  other  will  or  codicil  is 
writing,"  according  to  the  6th  sect,  of  the  statute  of  fraud*. 
Such  second  will,  to  operate  as  a  revocation,  must  he  exfrt 
cnted  according  to  the  requisitions  of  the  5th  section  of  the 
statute.  Steatite,  p.  73.  Ecciestone  v. Speak*,  Carta.  80.  If  the 
second  devise  do  not  expressly  revoke*  it  revokes  only  as 
ftr  as  it  is  clearly  inconsistent  with  the  former  devise*  Jnsr* 
wood  r.  Goodright,  Coup.  87. 

Revocation  of  will  hy  ether  writing.]  By  the  6th  sect,  of  the 
statute  of  frauds  a  will  may  be  revoked  "  by  some  other  will 
or  codicil  in  writing,  or  other  writing  of  the  devisor,  signed 
in  the  presence  Of  three  or  four  witnesses,  declaring  the 
fame."  This  statute  does  not  require  the  witnesses  to  sub* 
scribe  or  attest  the  writing  in  the  presence  of  the  devisor*  or. 
indeed  to  subscribe  it  at  all.  Townsend  v.  Peon*,  8  Fin.  J5u 
Devise,  p.  142. 

Revocation  tfwill  by  cancelling,  tyc  ]  By  the  same  section  of 
the  statute  a  will  may  be  revoked  "  by  burning,  cancelling*' 
tearing,  or  obliterating  the  same  by  the  testator  himself,  or 
in  his  presence,  and  by  his  directions  and  consent."  The  act 
must  be  done  with  an  intention  of  revoking,  and  though  the 
burning  or  tearing  be  partial  or  incomplete,  yet  if  done  with 
an  intention  to  revoke,  it  will  operate  as  a  revocation.  Bibb  v, 
Thomas,  1  W.  BL  1043,  Winter  v.  Pratt,  t  B.  and  B.  650.  It 
is  a  question  of  fact  for  the  jury,  whether  the  testator  bad 
completed  the  intended  act  of  revocation.  Doe  v.  Perks,  Gov, 
193.  The  declarations  of  the  testator  at  the  time  of  doing  the 
act,  and  his  subsequent  declarations  respecting  it,  are  actus* 
sible.  Burtewhaw  v.  Gilbert,  Crap.  53,  2  East,  534  (6> 

Implied  revocations.]  The  subsequent  marriage  of  the  tes- 
tator, and  the  birth  of  a  child*  without  provision  made  for 
them,  operate  as  an  implied  revocation.  Doe  v.  Lamadsktt 
5  T.  R.  58.  It  seems  doubtful  whether  parol  evidence  is  ad- 
missible to  rebut  an  implied  revocation.  In  Lngg  v.  I*g?» 
1  Ld.  Raym.  441,  it  is  said,  tha^if  by  any  expression,  or  say 
other  means,  it  had  appeared  that  it  was  the  testator's  inten- 
tion that  his  will  should  continue  in  force,  the  marriage  sad 
birth  of  issue  would  not  have  been  a  revocation.  So  in  Brady 
v.  Cubitt,  DwgL  31,  such  evidence  was  considered  admissible 
by  three  of  the  judges ;  sad  it  is  the  practke  of  the  eodesH 
astical  courts  to  receive  it.  Emmereon  v.  BmoiUe,  1  Pkittm. 
342,  Hollaway  v.  Clarke,  Id.  339,  Johnson  v.  Johnson,  Id.  46S. 
See  «bo  GoodiMe  v.  Otwsy,  2  H.  Bl.  5*2*  But  on  the  other 
h  ind  Lord  Alvanley  expressed  doubts  as  to  the  admissibility 
of  such  evidence.  Gilbons  v.  Caunt,  4  Vet,  848,  which  were 
likewise  entertained  by  the  Lord  Chancellor  in  KemebeL  ▼. 
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Serafton,  5  Vet.  663,  2  Eatt,  538,  5.  C.  Set  alto  Doe  v.  lanes* 
Jure,  5  T,  R.  60. 

By  DeviteeofLeatehold  Intent. 

A  deviaee>of  leasehold  interact  meat  prove :  1.  The  earn- 
tion  of  toe  lease  by  the  leaser,  or  if  the  testator  waa  an 
assignee,  the  execution  of  the  lenee  and  the  assignment  to 
lim:  2.  The  probate  of  the  will ;  and,  3.  The  aaaent  of  tho 
exeemtor  to  the  bequest.  By  the  aaaent  the  term  ia  vested  hi 
the  devisee  from  the  death  of  the  testator.  Saxnderis  earn, 
5  Rep,  12,  b.  Doe  v.  Gray,  3  East,  120.  A  very  amall  matter 
shall  amount  to  an  aaaent,  it  being  a  rightful  act*  Nod  r.  Ba- 
omaM,  1  Fani.  94, 

By  DevitmofCopehold. 

A  devisee  of  copyhold  premises  most  prove  :  1.  The  ad- 
mittance of  the  testator :  2.  The  will,  and  in  cases  not  within 
•tat.  65  Geo.  III.  c.  192,  which  dispenses  with  each  but- 
render,  a  surrender  to  the  use  of  the  will :  3.  His  own  admit- 
tance. Rot  r.  Hida.  2  Wilt.  15.  A  will  to  pass  copyholds  need 
net  be  signed* with  the  same  solemnities  as  a  devise  of  free- 
hold lands ;  a  draft  of,  or  instructions  for  a  will,  have  been 
held  sufficient  to  direct  the  nsea  of  a  surrender.  Carey  V. 
i,  2  Br.  C.  C  319,  Doe  v.  Demurs,  7  Eatt,  299,  394. 


Admittance.]  Although  in  ejectment  against  a  Strang**, 
the  hair  of  a  copyholder,  Doe  v.  HeUier,  5  T.  R.  169,  Roe  v. 
Hida,  2  Wilt.  13,  or  the  grantee  of  the  reversion  of  a  copy- 
hold from  the  lord,  Doe  v.  Locales,  2  B.  and  A.  453,  need  not 
prove  an  admittance,  yet  a  devisee,  being  a  purchaser,  most 
prove  his  admittance.  The  admittance  of  tenant  for  life 
Ming  the  admittance  of  him  in  remainder,  Auncebne  v.  Atm- 
ceftM,  Gro.  Jet.  31,  a  devisee  in  remainder  has  only  to  prove 
the  admittance  of  the  tenant  for  life,  and  not  hia  own  admit- 
tance. The  title  of  a  surrenderee  ia  not  complete  before  ad- 
mittance, which  he  must  prove;  but  after  admittance,  ha* 
tide  has  relation  to  the  time  of  surrender  against  all  persons 
but  the  lord;  and  he  may  therefore  recover  in  ejectment 
upon  a  demise  laid  between  the  time  of  the  surrender  and 
admittance,  provided  the  admittance  be  before  the  trial* 
HoltfutY.  Clapaom,  1  T.R.  600,  Doe  r.  HaU,  16  Eatt,  208. 
The  surrender  and  admittance  may  be  proved  by  the  original 
entries  on  the  court-rolls  of  the  manor,  or  by  copies  of  the) 
court  rolls  of  the  admittance  and  surrender  properly  stamped, 
Doer.  Hall,  16  East,  206,  with  evidence  of  the  identity  of  tho 
parties  admitted.  Doe  v.  Smith,  1  Campb.  197,  and  tee  Dee  v. 
Callaway,  6  B.#nd  C.  484,  ante,  p.  59. 
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By  Mortgagee. 

If  the  action  be  brought  against  the  mortgagor  in  posses* 
eion,  the  mortgagee  has  only  to  prove  the  execution  of  the 
mortgage-deed,  and  a  demand  of  possession  is  unnecessary, 
Doe  v.  Maisey,  8  B.  and  C.  767,  Doe  v.  Giles,  5  Bingh.  420, 
i  ante,  p.  66 ;  but  if  a  third  person  is  in  possession,  the  plaintiff 
•  must  show  a  title  to  oust  him.    Thus  if  he  be  a  tenant  from 
'year  to  year,  who  came  in  prior  to  the  mortgage,  the  lessor 
i  of  the  plaintiff  must  prove  the'  tenancy,  and  a  regular  notice 
.  to  quit.   Thunder  v.  Belcher,  3  East,  449 ;  but  if  the  tenant 
'  came  in  subsequently  to  the  mortgage,  '•  and  has  not  been  ac- 
knowledged as  tenant  by  the  mortgagee,  it  will  be  sufficient 
to  show  that  his  interest  was  created  subsequently,  to  the 
title  of  the  lessor  of  the  plaintiff,  without  proving  any  notice 
to  quit.  Ktech  v.  HaU,  Dougl.  21. 

By  Tenant  by  Elegit. 

>     Tenant  by  elegit  must  prove  the  judgment,  the  elegit  taken 
.out  upon  it,  and  the  inquisition  and  return  thereupon  ;  and  for 
.this  purpose  an  examined  copy  of  the  judgment  roll,  contain- 
.  ing  the  award  of  elegit,  and  the  return  of  the  inquisition,  is 
.sufficient  without  proving  a  copy  of  the  elegit  "and  of  the  in- 
quisition.   Ramsbotham  v.  Buckhurst,  2  M.  and  Si  565.    If  the 
.sheriff's  return  do  not  state  that  he  has  set  out  a  moiety  by 
metes  and  bounds,  it  is  bad,  and.  the  objection  may  be  taken  at 
the  trial.  Masters  v.  J) arrant,  1  B,  and  A.  40.     If  a  third  per- 
son be  in  possession,  the  lessor  of  the  plaintiff  must  prove  not 
.only  his  own  title,  but  also  that  of  the  debtor  under  whom  he 
.claims.  2  Phill.  Ev.  252.    In  ejectment  for  lands,  the  lease  of 
which  had  been  taken  in  execution  under  zji.fa.  against  the 
termor,  it  was  held  that  the  lessor  of  the  plaintiff,  who  was 
.plaintiff  in  the  former  action,  and  to  whom  the  sheriff  had  as- 
signed the  lease,  was  bound  not  only  to  prove  the  Ji./a.  but 
.also  the  judgment.  Doe  v.  Smithy  Holt,  589,  2  Stark.  199,  S.C. 
.But  where  the  lessor  of  the  plaintiff  was  not  the  plaintiff  in 
.the -first  action,  it  was  held  sufficient  for  him,  in  ejectment 
against  the  defendant  in  the  first  action,  to  produce  the  JLfe. 
without  proving  the  judgment.    Doe  v.  Murleu,   6  M.  and 
£.110.  .    . 

By  Conusee  of  Statute  Merchant  or  Staple. 

.  In  ejectment  by  the  conusee  of  a  statute  merchant  against 
the  conusor,  the  lessor  of  the  plaintiff  must  prove  the  obliga- 
tion of  the  conusor ;  or  in  case  the  obligation  has  been  lost  or 
damaged,  a  true  copy  from  the  roll  in  the  custody  of  the  clerk 
of  recognizances,  or  his  deputy,  made  and  signed  by  him  or  his 
deputy,  and  duly  proved  ;  and  in  the  next  place  the  writ  of 
ex  lent.    An  examined  copy  of  the  writ  of  capiat  si  laieus  does 
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not  appear  to  be  necessary,  as  it  is  recited  in  the  writ  of  ex- 
tent. If  a  third  person,  and  not  the  conusor,  be  in  posses- 
sion, in  addition  to  these  proofs  evidence  must  be  given  of 
the  conusor's  title.  2  Phill.  Evid.  253. 

In  ejectment  by  the  conusee  of  a  statute  staple,  he  must 
produce  and  prove  :  1.  The  bond  of  the  conusor,  or  in  case  of 
its  loss  or  damage,  a  true  copy  from  the  roll  in  the  custody  of 
the  clerk  of  recognizances,  or  his  deputy,  made  and  signed  by 
him  ox  his  deputy,  and  duly  proved :  2.  The  writ  of  Liberate ; 
out  proof  of  the  writ  of  extent  appears  not  to  be  necesssry, 
'as  it  is  recited  in  the  liberate.  If  a  third  person  be  in  posses- 
sion proof  of  the  conusor's  title  will  also  be  required.  2  PhilU 
Ev.  254. 

« 

By  Guardian* 

In  ejectment  by  guardian  in  socage  the  lessor  of  the  plain- 
tiff must  prove  the  seisin  of  the  ancestor  of  the  heir,  that  he 
has  left  an  heir  at  law  who  is  under  the  age  of  fourteen,  and 
that  among  the  relations  to  whom  the  inheritance  cannot  de- 
scend, he  himself  is  the  next  of  blood  to  such  heir.  It  seems 
necessary  to  prove  that  the  heir  was  under  the  age  of  fourteen 
at  the  time  of  the  demise  laid  in  the  declaration.  2  Phill,  Ev, 
250.  Doe  v.  Bell,  6  T.  R.  471.  In  ejectment  by  a  guardian 
appointed  by  deed  or  will,  according  to  12  Car.  II.  c.  24,  s.8, 
9,  the  title  of  the  deceased  father  must  be  proved,  the  mi- 
nority of  the  ward  at  the  time  of  the  demise  laid  in  the  decla- 
ration, and  the  due  execution  of  the  will  or  deed.  2  PhiU, 
Ev.  251. 

By  Executor  or  Administrator. 

In  ejectment  by  an  administrator  the  lessor  of  the  plaintiff 
must  prove,  1.  The  lease  to  his  intestate ;  and,  2.  The  intes- 
tate's death  and  the  letters  of  administration,  or  a  copy  of  the 
entry  in  the  book  of  acts,  Davit  v.  Williams,  13  Eat,  232, 
B.  N.  P.  246,  ante,  p.  60 ;  or  the  certificate  of  administration 
granted  by  the  ecclesiastical  court.  Kemptcn  v.  Cross,  Rep, 
temp,  Hardw.  108.  Administration  when  granted  relates 
back,  as  it  seems,  to  the  intestate's  death.  Com.  Dig.  Admi- 
nistration (B.  10) ;  but  see  post,  "  In  Trover,"  And  the  lessor 
of  the  plaintiff  may  therefore  recover  on  a  demise  laid  be- 
tween the  time  of  the  intestate's  death  and  the  grant  of  ad- 
ministration. 

An  executor  must  prove  the  lease  to  his  testator,  and  pro- 
duce the  probate.  The  term  is  vested  in  the  executor  from 
the  death  of  the  testator,  and  the  executor  may  therefore  re- 
cover on  a  demise  laid  between  the  time  of'  the  testator's 
death  and  of  the  probate*  Com,  Dig,  Administration  (B.  10). 
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In  ejectment  by  a  parson  for  the  recovery  of  theparsonace- 
noose,  glebe,  or  tithes,  he  must  show  his  titiebyproviiigjbie 
presentation,  institation,  and  induction,  which  is  sufficient 
without  proof  of  title  in  the  patron.  Heath  t.  Pryn,  1  Vent.  14, 
B.'N. P.  105.  If  the  presentation  was  by  parol,  it  mar  be 
proved  by  a  person  who  was  present  and  heard  it.  R.  r.  Ens- 
weU,  3T.R.  723,  2  Phill.  Ev.  256.  Bat  a  presentation  br  % 
corporation  must  be  in  writing  under  the  common  seal.  Utiu 
Codex,  794.  The  institution  may  be  proved  by  the  letters 
testimonial  of  institution,  or  by  the  official  entry  in  the  public 
Tegistry  of  the  diocese,  which  ought  regularly  to  record  the 
time  of  the  institution,  and  on  whose  presentation,  Hid.  815, 
in  which  case  it  would  seem  to  be  evidence  of  the  presenta- 
tion as  well  as  of  the  institution.  2  Phill.  Ev.  257.  So  the 
letters  of  institution  of  a  party,  reciting  the  cession  of  his 
predecessor,  followed  by  induction,  are  sufficient  evidence  of 
the  cession.  Doe  v.  Carter,  1  R.  and  M.  238.  The  induction 
maybe  proved,  either  by  some  person  who  was  present  at  the 
ceremony,  or  by  die  indorsement  on  the  mandate  directed  by 
the  ordinary  to  the  archdeacon,  or  by  the  return  to  the  man- 
date, if  a  return  has  been  made.  2  Phill.  Ev.  257.  Chapman  v» 
Beard,  3  Antt.  942.  The  lessor  of  the  plaintiff  will  not  be  re- 
quired to  prove  that  he  has  taken  the  requisite  oaths,  or  der 
cured  his  assent  to  the  book  of  common  prayer,  according  to 
the  act  of  uniformity.  Powell  v.  Millbank,  2  W.  Bl.  85l,5Ea<, 
199.  Some  evidence  must  be  given  that  the  property  to  he 
recovered  is  church  property,  as  that  the  premises  were  occu- 
pied by  a  former  incumbent,  fee.  2  Phill.  Ev.  258. 


Competency  of  Witnesses. 

The  tenant  in  possession  is  not  a  competent  witness  to  sup- 
port his  landlord's  title,  Doe  v.  Williams,  Cowp.  621  ;  and 
where  the  lessor  of  the  plaintiff  has  proved  a  pnmd  facie  pos- 
session in  the  defendant,  a  third  person  will  not  be  allowed  to 
prove  that  he  is  himself  tenant  in  possession.  Dot  ri  Wilde, 
5  Taunt.  183,  Doe  v.  Bingham,  4  B.  and  A.  672.  Where  both 
parties  claim  as  lessees  under  the  person  who  is  produced  at 
a  witness,  and  the  question  is,  whether  he  demised  first  to 
the  lessor  of  the  plaintiff  or  to  the  defendant ;  if  the  leases 
were  granted  without  reservation  of  rent,  he  will,  as  it  seems, 
be  a  competent  witness ;  but  if  the  contending  parties  are  to 
pay  rent  in  different  rights,  he  will  not  be  allowed  to  prove 
either  lease,  fox  v.  Swann,  Styles,  482.  Bell  v.  Hanoood,  3  T.IL 
310.  An  heir  apparent  is  a  good  witness  in  ejectment  for  the 
land,  but  not  so  a  remainderman,  for  he  has  a  present  interest 
in  the  land.    Smith  y.  Blackham>  1  Salk.  283.    Doe  v.  Tyler, 
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6  Bingh.  590.  An  executor  who  take*  a  pecuniary  interest 
under  a  will  it  competent  to  support  it,  tor  the  Tordiotwill 
only  hare '  the  effect  of  establishing  the  will  aa  to  the  real 
property.  Dot  y.  Tangs,  5  B.  end  C.  335.  So  a  grantee  who 
ia  a  bare  trustee  is  competent  to  prove  the  execution  of  a  deed 
to  himself.  Goat  *.  Trocey,  IP.  Trms.287,  290;  «m  ante,  p.  85, 
Where  a  witness  on  the  v&r  dire  stated  that  the  lessor  of  the 
plaintiff  had  formerly  assigned  to  him  the  premises  in  qnea> 
tion  for  a  particular  purpose*  hut  that. he  had  given  up  the 
deed  to  the  lessor  of  the  plaintiff,  and  had  never  had  posses- 
sion,  he  waa  held  incompetent.  Doe  ▼.  Bragg,  B.  and  M.  87. 


Defence* 

The  defendant,  by  way  of  defence,  may  show  the  title  in 
himself  or  a  third  person,  or  that  the  lessor  of  the  plaintiff  has 
no  right  of  entry.  Thus  he  may  prove  the  creation  and  exist* 
ence  of  an  outstanding  term,  though  vested  in  a  trustee  for  the 
lessor  of  the  plaintiff,  unless  the  circumstances  are  such  that 
a  surrender  can  be  presumed,  ante,  p.  32.*.  The  entry  of  die 
lessor  of  the  plaintiff  may  be  taken  away  by  the  statute  of 
limitations,  by  disseisin  and  descent,  or  by  discontinuance.  ~ 

Where  a  party  defends  an  ejectment  as  landlord,  and  the 
occupiers  of  the  premises  have  suffered  judgment  by  default, 
he  cannot  object  that  the  occupiers  have  not  received  notice 
to  quit  from  the  lessors  of  the  plaintiff.  Doe  v.  Creed,  b  Bingh, 
387. 

Entry  barred  fry  the  statute  tf  limitation*.]    In  order  to  render 
the  statute  of  limitations  a  bar  in  ejectment,  the  defendant 
must  prove  an  adverse  possession  for  twenty  years.    There  ia 
no  adverse  possession  in  the  following  cases :  1.  Where  the 
possession  of  the  party  in  possession  is  the  possession  of  the 
lessor  of  the  plaintiff,  as  where  a  younger  son  enter*  by  abate* 
meat  on  the  death  of  his  father,  and  dies  seised,  this  posses* 
akm  is  not  adverse  to  the  title  of  his  elder  brother.    Co.  IAtt. 
443,  «.     So  the  possession  of  one  coparcener,  jointenant,  or 
tenant  in  common,  is  not  adverse  to  the  title  of  bis  co-tenant* 
Ford  v.  Grey,  6  Mod.  44.    See  Doe  v.  HaUe,  3  B.  and  C.  757  ; 
unless  there  has  been  an  actual  ouster,'  ante,  p.  329.  2.  There 
ia  no  adverse  possession  where  the  estate  of  the  party  in  pos- 
session, and  that  of  the  lessor  of  the  plaintiff,  form  parts  of 
one  and  the  same  estate.    Thus  the  possession  of  the  parti* 
eular  tenant  is  never  adverse  to  the  title  of  him  in  remainder 
or  reversion.    Taylor  v.  Horde,  1  Burr.  60.    Fiiher  v.  Proseer, 
Cowp.  218.    See  aim  Dee  v.  Brighton,  10  East,  583.     Where 
the  relation  of  landlord  and  tenant  can  be  implied,  the  statute 
will  not  run,  Roe  v.  Ferrar*,  t  B.  and  P.  542  ;  nor  where  the 
party  in  possession  is  tenant  at  sufferance.  Doe  v.  Hull,  2«D. 
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and  R.  38.    3.  There  is  no  adverse  possession  where  the  re- 
lation of  trustee  and  cestui  que  trust  subsists  between  the  par- 
ties. Keens  v.  Deardon,  8  Bunt,  248;  .     >  • 
>    Where  interest  has  been  paid  upon  a  mortgage,  it  will  pre- 
vent the  statute  from  running  against  the  mortgagee,  though 
he  has  been  out  of  possession  for  more  than  twenty  jean,  for 
the  payment  of  interest  is  conclusive  evidence  of  a  continuing 
tenancy  between  the  mortgagor  and  mortgagee.    Hatcher  v. 
Fmeux,  1  Id.  Raym.  740.  Hail  v.  Dee,  5  B.  and  A.  690. 
>•    If  a  cottage  be  built  on  the  lord's  waste  in  defiance  of  him, 
twenty  years  undisturbed  possession  of  such  cottage  will  be  a 
bar  to  the  lord ;  but  if  built  at  first  with  the  lord's  permission, 
or  if  any  acknowledgment  have  been  since  made,  the  statute 
will  not  run.    Thus  where  the  defendant  had  inclosed  a  small 
piece  of  waste  land  by  tbe  side  of  a  highway,  and  had  occu- 
pied it  for  thirty  years  without  paying  any  rent,  but  at  the 
expiration  of  that  time,  the  owner  of  the  adjoining  land  de- 
manded 6d.  rent,  which  the  defendant  paid  on  three  several 
occasions,  it  was  held  that  these  payments,  in  the  absence  of 
other  evidence,  were  conclusive  to  show  that  the  defendant's 
occupation  began  by  permission,  and  that  the  owner  of  the 
adjoining  land  was  entitled  to  recover.  Due  v.  Wilkinson,  3  J. 
and  C.  413.     In  a  similar  case,  after  a  possession  of  upwards 
of  twenty  years,  the  lord  demanded  and  obtained  possession, 
which  was  reluctantly  given ;  and  the  occupier  was  told,  that 
if  he  resumed  possession,  it  would  only  be  during  pleasure. 
He  did  resume  possession,  and  remained  in  for  fifteen  years 
more  ;  and  though  he  never  paid  any  rent,  it  was  held  that 
this  was  not  necessarily  an  adverse  possession,  but  might  be 
presumed  to  have  commenced  with  the  lord's  permission. 
Doe  v.  Clark,  8  B.  and  C.  717.    It  appears  not  to  be  decided 
whether  twenty  years'  possession  of  premises,  which  a  tenant 
has  gained  by  encroachment  on  the  lord's  waste,  will  be  a  bar 
.  in  an  ejectment  brought  for  such  premises  by  his  lessor,  after 
the  expiration  of  the  tenancy.    Ferry n,  B.,  and  Heath  and 
Buller,  justices,  are  said  to  have  ruled  that  the  lessor  was  en- 
titled to  recover ;  see  Doe  v.  Dairies,  1  Esp.  461 ;  and  Graham, 
B.,  ruled  the  same  way,  Bryony.  Winwood,  1  Taunt.  308; 
while  Lord  Kenyon  has .  laid  it  down  as  clear  law,  that  if  a 
tenant  inclose  part  of  a  waste,  and  is  in  possession  thereof  so 
long  as  to  acquire  a  possessory  right  to  it,  such  inclosure  does 
not  belong  to  the  landlord ;  but  if  the  tenant  has  acknow- 
ledged that  he  held  such  inclosed  part  of  his  landlord,  this 
would  make  a  difference.  Doe  v.  MulUner,  1  Ejp.460.  Thomp- 
son, B.,  also  inclined  to  the  same  opinion,  but  refused  to  non- 
suit the  landlord,  out  of  deference  to  the  authorities  cited  for 
the  plaintiff.     Doe  v.  Davies,  1  Esp.  461 j  and  see  Attorney  Gen. 
v.  Fullerton,  2  Ves.  and  Beames,  263. 
,  When  the  statute  has  once  begun  to  run,  no  subsequent 
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disability  will  stop  its  operation.  The  saving  clause  only 
extends  to  the  persons  to  whom  the  right  first  descends.  Dot 
r.  Jongs,  4  T.  R.  510.  It  was  hrld  in  Doe  v.  Jesson,  6  East,  80, 
that  the  word  death  in  the  saving  clause  of  the  statute  referred 
to  the  death  of  the  person  to  whom  the  right  first  accrued, 
and  who  died  under  disability,  and  that  the  heir,  though 
under  disability,  must  enter  within  ten  years  from  that  time, 
but  in  a  later  case  the  court  of  C.  P.  were  of  opinion  that 
the  heir  has  ten  years,  alter  his  own  disability  ceases ;  Cot- 
UreU  v.  DutUm,  4  Taunt.  826 ;  which  is  said  to  be  the  con- 
struction invariably  adopted  in  practice.  Svgd.  V.  and  P.  334. 
If  an  estate  descends  to  parceuers,  one  of  whom  is  under  a 
disability,  which  continues  more  than  twenty  years,  and  the 
other  does  not  enter  within  twenty  years,  the  disability  of  the 
one  does  not  preserve  the  title  of  the  other,  atter  the  twenty 
years  elapsed.  Dot  v.  Rowlston,  2  Taunt.  441. 

Bight  rf  entry  barred  by  disseisin  and  descent  east.']  The  de- 
fendant may  prove  that  the  entry  of  the  lessor  of  the  plaintiff 
is  barred  by  a  disseisin,  by  the  peaceable  possession  of  the 
land  for  five  years  next  after  such  disseisin,  according  to 
statute,  32  H.  VIII.  c.  33,  and  by  a  descent  cast.  .  He  must 
prove  a  wrongful  ouster  of  the  party,  by  entry,  and  expressly 
claiming  the  freehold,  or  taking  the  profits.  Anon,  1  Satk.  246. 
He  must  prove  such  an  act  that  an  intention  to  disseise  may 
be  inferred  from  it.  Blunden  v.  Bavgh,  Cro.  Car.  304.  Jerrett 
v.  Weare,  3  Price,  575.  Williams  v.  Thomas,  12  East,  141. 
There  are  many  cases  in  which  a  descent  cast  will  not  toll 
an  entry,  as  in  case  of  incorporeal  hereditaments.  Co.  Lift.  237, 
a.  So  where  the  ancestor  and  heir  are  not  seised  of  the  same 
estate.  Ibid.  238,  6.  Escheat  and  succession  have  not  the 
effect  of  a  descent.  Ibid.  239,  b.  250,  a.  The  entry  is.  not 
totted  where  the  descent  is  not  immediate,  as  where  a  tenancy 
by  the  curtesy  intervenes.  LUt.  s.  394.  So  where  the  de- 
scent has  been  avoided,  as  by  the  seisin  of  a  dowress.  Ibid. 
f.  393.  So  where  the  party  who  has  the  right  was  an  infant 
at  the  time  of  the  descent,  ibid.  s.  402 ;  or  a  feme  covert,  ibid. 
9.  403 ;  or  nan  compos,  ibid.  s.  405 j  nor  is  it  tolled  in  the  case 
.of  a  devisee ;  Co.  Litt.  240,  6 ;  nor  in  case  of  a  condition 
broken,  ibid,  339,  b ;  nor  is  the  entry  of  tenant  for  years,  Litt. 
f.  411  ;  or  other  person  having  a  chattel  interest ;  Co.  Litt. 
249,  a ;  tolled  by  a  descent  cast. 

• 

Right  of  entry  barred  by  discontinuance.']  If  the  action  is 
brought  by  tenant  in  tail,  or  by  one  in  remainder  or  reversion 
after  an  estate  tail,  the  defendant  msy  show  that  the  estate 
tail  has  been  discontinued,  which  has  the  effect  of  taking 
away  the  entry  of  the  tenant  in  tail,  remainderman  or  rever- 
sioner. Co.  Litt.  323,  a.    In  order  to  prove  a  discontinuance 
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the  defendant  mutt  show  that  the"  party  discontinuing  wat 
tenant  in  tail  in  possession.  Litt.  s.  658,  Doe  v.  Jonet,  1  B.  and 
C.  238.  He  most  then  prore  in  the  usual  manner  the  in- 
strument by  which  the  discontinuance  was  created,  whether 
a  feoffment,  fine,  common  recovery-,  or  release  or  confirmation 
with  warranty.  Co.  Litt.  325,  a. 

Execution* 

By  stat.  1  W.  4,  e.  TO,  s.  38,  the  judge  is  authorised  is 
all  cases  of  trials  of  ejectments,  where  the  verdict  shall  pass 
for  the  plaintiff,  or  he  shall  be  non-suited  for  want  of  the  da* 
fondant's  appearance  to  confess  lease,  entry,  and  ouster,  to 
aertiry  on  the  back  of  the  record  that  a  writ  of  possession 
ought  to  issue  immediately,  and  such  writ  shall  thereupon 


REPLEVIN. 

The  evidence  in  the  action  of  replevin  varies  according  to 
the  nature  of  the  issue  joined. 

In  some  cases  the  defendant  is  allowed  by  statute  to  plead 
not  guilty,  or,  in  a  general  form,  that  the  matter  complained 
of  was  done  under  the  authority  of  an  act  of  parliament,  and 
to  give  the  special  matter  in  evidence  under  such  plea ;  at 
by  43  Eli*,  c*  2,  *.  19,  in  the  case  of  poor-rates,  and  by 
93  Hen.  VIII,  c.  5,  s.  11,  in  the  case  of  sewers*  rates.  1  SemJL 

Evidence  en  non  etpUJ]  The  place  in  which  the  goods  arc 
alleged  in  the  declaration  to  have  been  taken  is  material  and 
traversable.  Wetton  v.  Cetrter,  1  Sid.  10.  And  the  plea  of  ass 
cepH,  that  the  defendant  did  not  take  die  cattle,  &c,  is  termed 
the  general  issue  in  replevin.  It  lies  upon  the  plaintiff  to 
move  this  issue,  and  if  found  for  the  defendant  it  merely  excuses 
him  from  damages,  but  dees  not  entitle  him  to  a  return.  It  it 
sufficient  for  the  plaintiff  upon  this  issue  to  show  that  the 
defendant  had  the  goods  in  his  possession  in  the  place  ia 
which,  ceo.,  for  the  wrongful  taking  is  continued  in  every  place 
in  which  he  afterwards  detains  them.  Walton  v.  Kereop,  9  Wik, 
354.  .If  in  fact  the  defendant  neither  took  the  cattle  in  the 
place  named,  nor  had  them  there  afterwards,  he  should  plead 
eepit  in  alio  loco,  and  entitle  himself  to  a  return  by  adding  an 
avowry  or  cognizance,  which  in  that  case  is  not  traversable. 
Anon.  1  Vent.  127,  B.  N.  P.  54. 

Avowry.]  The  defendant  usually  avows  or  makes  cogsaV 
sanoe,  in  order  to  obtain  a  return  of  the  goods,  to  wMch  avowry 
or  cognizance  the  plaintiff  pleads  in  bar.  The  proofs 
the  most  usual  pleas  in  bar  will  be  stated* 
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Where  tbe  distress  hoi  .been  for  rent,  it  is  enacted  bjr 
17  Car.  II.  c.  7,  s.  J,  that  in  case  the  plaintiff  shall  be  nonsiiiteJa 
after  cognisance,  or  avowry  made,  and  issue  joined,  or  if  a 
verdict  shall  be  given  against  tbe  plaintiff,  then  the  jwn 
who  were  empanelled  or  setaraed  to  inquire  of  such  issue* 
sball  at  tbe  psayer  of  tbe  defendant  inavire  itmevning  the  turn 
if  the  meart,  and  the  mdme  tf  the  #»dt  or  cattle  distrained;  and 
thereupon  tbe  avowant,  or  be  that  makes  cognisance,  abaft 
bare  judgment  for  sncb  arrearages,  or  so  much  tbereof  as  ths  , 
goods  or  cattle  distrained  amount  unto,  fee.  Tbe  avowant, 
therefore,  must  be  prepared  to  prove  both  tbe  amount  of  the) 
rent  in  arrear  and  the  value  of  the  goads  or  .cattle  taken,  and 
tbe  omission  of  this  inquiry  cannot  be  supplied  by  -a  writ  of 
inquiry ;  Sheape  v.  Culpepper,  1  Lev.  255, 1  Suund.  195,  #  («)  ; 
though  the  defendant  may  have  tbe  common  law  judgment  for 
a  return.  Rett  v.  Morgan,  3  T.  R.  349. 

If  tbe  defendant  avows  for  rent  and  that  tbe  goods  wen 
fraudulently  removed,  &c,  under  11  Geo.  IL,  and  the  plain- 
tiff pleads  in  bar  no  fraudulent  removal,  tbe  defendant  must 
show  that  there  was  no  sufficient  distress  on  the  premises* 
Parrey  y.  Duncan,  iM.andM.  MSS. 

Evidence  en  plea  ef  nm  demmt  or  turn  tesnit.]  To  an  avowry  for 
rent-arrear,  the  plaintiff  usually  pleads  nendammt  or  non  temrit, 
upon  which  issue  tbe  defendant  must  prove  tbe  demise  an 
stated  in  bis  avowry.  He  must  prove  a  doom,  and  therefore 
if  be  only  shows  an  agreement  for  a  lease,  it  is  insufficient. 
Dunk  v.  Hunter,  5  B.  and  A.  322.  But  though  the  plaintiff 
enters  upon  the  land  under  an  agreement  for  a  lease,  in  whicb 
the  amount  of  the  rent  is  not  stated,  yet  if  he  occupies  and 
pays  rent,  be  becomes  tenant  from  year  to  year  at  that  rent, 
and  an  avowry,  stating  the  terms  of  tbe  tenancy  accordingly 
will  be  sufficient.  Knight  v.  Bennet,  3  Bingh.  $61.  So  i& 
entering  under  such  an  agreement  be  •acknowledges  half  a 
year's  rent  to  be  due,  Cox  v.  Bent,  5  Bmgh*  185,  mtpra;  end 
tee  Saunders  v.  Mutgrwe,  6  B.  and  C.  524.  Tbe  terms  of 
the  tenancy  must  be  proved  as  laid,  and  therefore  if  the  rent 
reserved  was  higher  than  the  rent  stated,  it  is  a  fetal  variance, 
for  the  contract  must  be  truly  stated.  Brown  v.  Sayce,  4  Taunt* 
300.  But  where  the  defendant  avowed  for  taking  growing 
corn  in  four  closes,  and  stated  that  tbe  plaintiff  held  the  closes 
in  which,  cob.,  at  a  certain  yearly  rent,  and  it  appeared  that 
be  also  held  two  other  closes  at  that  rent,  this  was  decided  to 
be  no  variance,  for  every  part  of  tbe  land  was  liable  to  tbn 
whole  rent.  Hargrove  v.  Shewin,  6  B.  and  C.  34,  9  D.  sad  &• 
20,  5.  C. ;  and  tee  Page  v.  CAttcfc,  10  B.  Moore,  264,  Pkilpott  v. 
DobbinMM,  6  Bingh.  104.  The  defendant  cannot  under  an 
avowry  for  double  rent  under  the  statute  11  Geo.  II.  c.  19* 
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«.  18,  recover  any  single  rent.    Johnstone  v.  HuddUtUm,  4  B. 
and  C.  938. 

•  At  the  plea  of  nil  habuit  in  Unementit  is  a  bad  plea  to  an 
avowry  for  rent  arrear,  SyUhan  v.  StradHng,  2  Wilt.  808,  the 
plaintiff  is  not  allowed  to  give  in  evidence  under  non  demuk, 
or  tenuit,  any  matter  amounting  to  nil  habuit  in  tenementU,  not 
even  though  the  title  of  the  avowant  be  founded  in  fraud, 
Parry  v.  Haute,  Holt,  489,. for  a  tenant  shall  not  be  allowed  to 
dispute  the  title  of  bis  landlord,  ante,  p.  142.  But  where  the 
plaintiff  come  in  under  another  person  and  not  under  the  de- 
fendant, but  had  paid  rent  to  the  defendant  in  ignorance  of  a 
defect  in  his  title,  the  Court  of  Common  Pleas  held  that  the 
plaintiff  might  show  the  want  of  title  in  the  defendant.  Rogers 
V.  Pitcher,  6  Taunt.  209.  Gregory  v.  bridge,  3  Bbtgh.  474.  So 
under  the  plea  of  non  tenuit  the  plaintiff  mar  show  that  the  de- 
fendant's title  expired  before  the  rent  became  due,  Gravemr 
▼.  Woodhonte,  1  Bhtgh.  38,  and  he  may  show  his  landlord's 
title  expired,  though  he  has  paid  rent  to  him  after  such  expi- 
ration, provided  the  rent  was  paid  in  ignorance  of  the  land- 
lord's title;  Fenner  v.  Dupkxk,  2  Bingh.  10.  Land  belonging  to 
a  parish  was  occupied  by  A.,  who  paid  rent  to  the  chorea- 
wardens.  The  latter  executed  a  lease  of  the  land  for  a  tens 
of  years  to  B.,  and  gave  A.  notice  of  the  lease.  It  was  held 
that  A.  was  not  estopped  by  having  paid  rent  to  the  church- 
wardens from  disputing  B.  s  title,  and  that  the  latter  could 
not  derive  a  valid  title  from  the  churchwardens.  Phillip  i. 
Pearce,  6  B.  and  C.  433,  8  D.  and  K.  43,  S:  C.  It  is  no  vari- 
ance under  non  tenuit  if  it  appear  that  the  plaintiff  held  for 
a  less  time  than  that  stated  in  the  avowry.  Forty  v.  Imber, 
6  Eatt,  434. 

Evidence  on  plea  in  bar  of  rient  in  arrear.']  The  plea  in  bar 
of  rient  in  arrear,  which  lies  upon  the  plaintiff,  admits  the  de- 
mise as  stated  in  the  avowry.  Therefore,  where  to  an  avowry 
for  rent  due  upon  a  quarterly  holding,  the  plaintiff  pleads 
rient  in  arrear,  he  ennnot  show  that  the  holding  is  half -yearly, 
and  that  consequently  no  rent  had  accrued,  though  one  of  the 
quarters  had  elapsed.  Hill  v.  Wright,  2  Esp.  669.  It  will 
net  be  sufficient  to  support  this  plea  to  show  that  part  of  the 
Tent  has  been  satisfied,  for  the  defendant  will  be  entitled  to 
a  verdict  if  it  appear  that  any  part  of  the  rent  is  in  arrear. 
Cobb  v.  Bryan,  3  B.  and  P.  348.  The  plaintiff  may,  as  it 
seems,  under  this  plea,  show  that  he  has  paid  the  rent  to  a 
superior  landlord  under  threat  of  a  distress,  for  such  payment 
seems  to  be  in  law  a  payment  to  the  immediate  landlord,  so 
as  to  leave  no  rent  in  arrear.  Taylor  v.  Zamira,  6  Taunt.  5&4» 
Sapsford  v.  Fletcher,  4  T.  £.513,  where  the  defence  was  spe- 
cially pleaded.  But  tee  2  Phill.  Ev.  180.  The  payment  is  so 
less  compulsory  though  the  ground-landlord  has  allowed  the 
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occupier  time  to  pay.  Carter  v.  Carter,  5  Bingh.  406.  '  So 
where  a  demand  in  respect  of  interest  on  a  mortgage  affecting 
the  premises  is  paid  with  the  defendant's  assent,  the  plaintiff 
may  avail  himself  of  the  payment  under  this  plea.  Dyer  v. 
Bowleg,  2  Bingh.  94 ;  and  me  Pope  v.  Biggs,  9  B.  and  C.  245. 
Where  the  plaintiff  pleads  non  tenuit  and  mat  in  arrear,  and 
the  first  issue  is  found  for  him,  the  second  issue  becomes  im- 
material, and  the  proper  course  is  to  discharge  the  jury  from 
finding  any  verdict  upon  it.  Coney  v.  JMggons,  2  B,  and  A.  546* 

Evidence  on  traverse  of  being  bailiff.'}  If  the  plaintiff  tra- 
verses that  the  defendant  is  bailiff*  as  stated  in  the  cognisance, 
the  defendant  must  prove  his  authority  to  make  the  distress, 
and  a  recognition  of  this  act  will  be  equivalent  to  a  previous 
command.  TreciWan  v.  Pine,  11  Mod.  112.  1  Sound.  347,  d  (n). 
One  jointenant  or  coparcener  has  an  authority  in  law  without 
any  express  command,  to  distrain  as  bailiff  of  his  co-tenant* 
Leigh  v.  Shepherd,  2  B.  and  B.  466. 

Evidence  where  the  defendant  avows  taking  the  cattle  damage 
feasants]  Where  the  defendant  avows  taking  the  cattle  da- 
mage feasant,  he  may  plead  that  the  locus  in  quo  is  his  soil 
and  freehold,  which  the  plaintiff  may  deny,  and  the  evidence 
in  such  case  will  be  the  same  as  under  the  plea  of  liberum 
tenementum  in  trespass  quareclausumf regit.  Vide  post.  So  the 
plaintiff  may  plead  in  bar  defect  of  fences,  which  the  de- 
fendant was  bound  to  repair,  whereby  the  cattle  escaped ;  a 
right  of  common,  way,  &c.  So  the  plaintiff  may  plead  tender 
of  amends  before  the  distress,  which  makes  the  taking  wrong- 
ful. Com.  DigK  Pleader  (3  K.  23). 

* 

Evidence  on  plea  of  tender."]  To  an  avowry  for  rent  the 
plaintiff  may  plead  a  tender  of  the  rent :  to  an  avowry  for  da- 
mage feasant  a  tender  of  amends.  A  tender  before  distress 
makes  the  taking  unlawful :  after  distress,  and  before  impound- 
ing, the  detention  unlawful.  Six  Carpenters'  case,  8  Rep.  146,  b. 
Although  it  has  been  held  that  a  tender  of  amends  to  a 
mere  bailiff  is  not  good ;  PiVcington'i  case,  5  Rep.  76. 1  Brovrnl. 
173 ;  yet  if  the  bailiff  is  the  avowant's  usual  receiver,  or  if 
it  appear  from  other  circumstances  that  he  is  his  agent  for 
that  purpose,  the  tender  to  him  is  good.  Gilb.  Rep.  89,  Browns 
v.  PoweU,  4  Bingh.  230.  But  a  tender  to  him  is  bad  if  the 
avowant  is  present ;  Gilb.  Rep.  89 ;  and  so  is  a  tender  to  one 
deputed  by  the  bailiff.  Pimm  v.  Gr evilly  6  Esp.  95. 

Competency  of  witnesses. 

The  declarations  of  a  person  under  whom  the  defendant 
makes  cognizance,  are  not,  it  has  been  ruled,  evidence  for  the 
plaintiff.  Hart  v.  Horn,  2  Campb.  92  ;  but  see  ante,  p.  28.    But 
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inch  declaration*  should  seem  to  be  evidence,  for  if  suck  person 
Should  be  produced  as  a  witness  for  the  defendant  making 
•egnuanee,  he  would  be  incompetent.  Golding  v.  Nias,^5  Esp, 
f73.  Thus  in  replevin  by  an  under-tenant  against  the  supe- 
rior landlord  who  distrains  as  baffiff  of  bis  immediate  tenant, 
£he  latter  is  not  a  competent  witness  to  prore  the  amount  of 
rent  due  irom  the  under-tenant,  Vptm  r.  Corfu,  1  Bmgh.  S10. 
8  B.Mbotb,  59 1  S.t7. 

The  sureties  in  the  replevin  bend  are  incompetent  wit* 
nesses  for  the  plaintiff.  Bailey  v.  Bailey,  1  BmgA.  92. 

The  defendant  avowed  that  fbe  plaintiff  and  one  J.  B.  held 
the  tarns  in  quo  as  tenants  to  the  defendant,  &c.  upon  which 
issue  was  joined.  At  the  trial  some  evidence  was  given  by 
the  defendant  that  the  plaintiff  and  J.  B.  were  in  possession 
of  the  premises  in  question,  and  also  that  a  lease  had  heel 
executed  to  them  by  defendant's  ancestor,  which  the  plaintiff 
and  J.  B.  had  paid  for,  but  had  refused  to  execute.  It  was 
not  proved  that  J.  B.  was  so  connected  with  the  plaintiff,  as 
to  the  premises  in  question,  as  to  be  jointly  liable  for  the 
t«nt ;  nor  was  it  shown  that  the  goods  distrained  were  the 
joint  property  of  the  plaintiff  and  J .  B.  The  plaintiff  tendered 
J.  B.  as  a  witness,  who  was  rejected  without  being  examined 
ton  the  voir  dire  as  to  his  liability  to  the  rent.  It  was  held  that 
lie  was  not  an  incompetent  witness  until  that  fact  was  esta- 
blished, and  that  he  had  been  improperly  rejected.  BunUrr* 
Warn,  1  B.  and  C.  689. 


TRESPASS  FOR  CRIM.  CON. 

In  an  action  of  trespass  for  criminal  conversation,  the 
plaintiff  must  prove,  1.  His  marriage,  and  2.  The  met  of 
adultery.  It  is  usual  also  to  give  evidence  of  circumstances 
in  aggravation. 

Evidence  of  marring*.']  In  this  action  the  plaintiff  is  held  to 
Strict  proof  of  bis  marriage,  and  proof  of  cohabitation  and  re- 
putation is  insufficient.  Morris  v.  Miller*  4  Burr.  2057.  But 
▼.  Barlow,  Dougl.  170.  B.  N.  P.  27.  Even  the  admission  of 
•the  defendant  las  been  held  to  be  insufficient,  as  where  being 
surprised  at  a  lodging  with  the  wife  of  the  plaintiff,  Major 
Morris,  and  being  asked  where  Major  Morris's  wife  was,  be 
xeplied,  "  In  the  next  room,"  for  it  was  only  a  confession 
that  she  went  ibj  the  name  of  Major  JI orris's  wife.  Monk  r* 
Miller,  B.  N.  P.  28,  4  Burr.  2057.  This  decision,  however, 
does  not  warrant  the  conclusion  that  a  distinct  and  full  ac- 
knowledgment of  the  marriage  made  by  the  defendant  him- 
self will  not  be  .evidence  as  against  him,  and  sufficient  to  die* 
pease  with  th*  more  formal  and  strict  proof  of  marriage. 
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*  PhilL  Ed.  201 ;  and  tee  Freeman'*  auet  1  East,  P.  C.  470.  la 
Migg  v.  Curgenven,  2  Wilt.  399,  where  tbe  case  of  Morru  v. 
Jtft/kr  was  cited,  it  was  said  by  the  court,  that  if  it  were 
proved  that  the  defendant  had  seriously  or  solemnly  recog- 
nised that  he  knew  the  woman  to  he  the  plaintiff's  wife,  it 
would  be  evidence  proper  to  be  left  to  the  jury  without  prov- 
ing tbe  marriage.  The  marriage  is  usually  proved  by  the 
production  of  an  examined  copy  of  the  register ;  and  it  is  not 
necessary  in  such  case  to  call  the  attesting  witnesses,  but 
some  proof  of  the  identity  of  the  parties  must  be  adduced, 
entt,  pp.  62, 110 ;  and  see  Hemmtngs  r.  Smith,  4  Dougl.  29.  So  it 
may  be  proved  by  calling  a  person  who  was  present  at  the 
marriage,  without  proving  the  registration  or  license,  or 
banns,  ante,  p,  62,  though  evidence  of  non-publication  of 
banns  may  be  given  by  the  defendant,  vide  past. 

If  the  marriage  has  taken  place  under  stat.  26  Geo.  II.  c* 
33,  s.  1,  in  a  public  chapel  in  which  banns  have  been  usually 
published,  the  plaintiff  must  prove  that  it  was  a  chapel  in 
which  banns  had  been  usually  published  at  the  time  of  the 
passing  of  the  marriage-act,  26  Geo.  II.     See  R.  v.  Northfieid. 
DougL  658.  And  where  a  register  of  marriages  going  back  to 
the  year  1578,  and  a  register  of  the  publication  of  banns  from 
the  year  1754  (when  the  marriage  act  passed) ,  were  produced 
(ram  the  chapel  royal  in  the  Tower,  Lord  Ellenborough  held 
that  there  was  sufficient  evidence  upon  which  to  found  a 
presumption  that  banns  had  usually  been  published,  before 
the  marriage  act,  in  that  chapel.  Tauntonr.  Wyborn,  2  &mpb. 
297.    Marriages  in  chapels  erected  and  consecrated  since 
the  26  Geo.  III.  have  been  rendered  valid  by  various  retro- 
spective statutes.    See  21  Geo.  III.  c.  53,  44  Geo.  III.  c.  77, 
48  Geo.  III.  c.  127,  and  6  Geo.  IV.  c.  92.    And  by  these  sta- 
tutes tbe  registers,  or  copies  of  the  registers  of  such  mar- 
riages, are  to  be  received  in  evidence.   By  6  Geo.  IV.  c.  92, 
a.  2,  it  shall  be  lawful  for  marriages  to  be  in  future  solemnized 
is  all  churches  and  chapels  erected   since  the  passing  of 
,26  Geo.  II.  and  consecrated,  in  which  churches  and  chapels  it 
has  been  customary  and  usual,  before  the  passing  of  that  act 
(6  Geo.  IV.)  to  solemnize  marriages,  and  the  registers  of 
■uch  marriages*  or  copies  thereof,  are  declared  to  be  evi- 
dence.   By  stat.  4  G.  IV.  c.  76,  s.2,  (after  1  Nov.  1823,) 
"  All  banns  of  matrimony  shall  be  published  in  an  audible 
manner  in  the  parish  church,  or  in  some  public  chapel,  is 
which  chapel  banns  of  matrimony  may  now  or  may  hereafter 
he  lawfully  published,  of  or  belonging  to  such  parish  or  cha» 
pelry  wherein  the  persons  to  be  married  shall  dwell;  and  by 
sec.  3,  the  bishop  of  the  diocese,  with  the  consent  of  the  patron 
and  the  incumbent  of  the  church  of  the  pariah  in  which  any 
public  chapel,  having  a  chapelry  thereunto  annexed,  may  be 
situated,  car  .of  any  chapel  situated  in  an  extra-parochial  place* 
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signified  to  him  under  their  bands  and  seals  respectively,  may 
authorise,  by  writing  under  bis  hand  and  seal,  the  publication 
of  banns,  and  the  solemnization  of  marriages  in  such  chapels, 
for  persons  residing  in  such  chapelry  or  extra-parochial  place ; 
and  such  consent,  together  with  such  written  authority,  shall 
be  registered  in  the  registry  of  the  diocese." 

The  marriage  acts  of  26  Geo.  III.  c.  53,  and  4  Geo.  TV. 
c.  76,  do  not  extend  to  the  marriages  of  Jews  and  Quakers, 
such  marriages  being  expressly  excepted,  and  they  may 
therefore  be  proved  in  the  same  manner  as  marriages  were 
proved  before  the  passing  of  those  acts.  In  order  to  prove  a 
Jewish  marriage  two  witnesses  were  called,  who  swore  that 
they  were  present  at  the  marriage  in  the  synagogue;  bat 
upon  an  objection  made,  that  what  took  place  at  the  syna- 
gogue was  merely  a  ratification  of  a  previous  written  con- 
tract, and  that  as  that  contract  was  essential  to  the  validity  of 
the  marriage, -it  ought  to  be  produced  and  proved,  the  contract 
was  put  in.  Horn  v.  Noel,  1  Campb.  61.  As  to  the  form  of  this 
contract,  see  Undo  v.  Belisario,  1  Haggard,  225.  247.  app.  p.  9, 
tee  also  Goldsmid  v.  Bromer,  1  Haggard,  324.  If  the  plaintiff 
is  a  Quaker,  the  marriage  must  be  proved  to  bave  taken  place 
according  to  the  ceremonies  of  that  sect.  1  Haggard,  appenda, 
p.  9  (n).  Deane  v.  Thomot,  1  M.  andM.  361.  A*  to  the  mar- 
riages of  other  dissenters,  there  is  no  exception  in  the  mar- 
riage acts ;  and  though  before  those  acts  it  seems  to  have  been 
sufficient  to  prove  a  marriage  according  to  their  particular  ce- 
remonies, see  Woolston  v.  Scott,  B.  N.  P.  28,  such  proof  is  now 
insufficient.  See  1  Haggard,  appendix,  8  (n). 

The  marriage  acts  do  not  extend  to  marriages  abroad,  and  a 
marriage  celebrated  abroad  according  to  the  law  of  the  fo- 
reign state,  is  recognised  in  this  country  as  a  valid  marriage. 
Therefore  a  marriage  in  Scotland,  between  English  subjects, 
according  to  the  Scotch  law,  is  good  in  our  courts.  Dalrympli 
v.  Dairy mple,  2  Haggard,  54.  Harford  v.  Morris,  Id,  430. 
Where  two  persons  in  the  island  of  St.  Domingo,  being  desir- 
ous of  intermarrying,  went  to  a  chapel  where  the  service  was 
read  in  French,  by  a  person  habited  as  a  priest,  and  inter- 
preted into  English  by  the  officiating  clerk,  which  service  the 
parties  understood  to  be  the  marriage  service  of  the  Church 
of  England,  and  they  received  a  certificate  of  the  marriage, 
which  had  been  lost,  this  evidence  was  held  (no  proof  being 
given  of  the  laws  or  usage  respecting  the  marriage  ritual  in 
that  island)  to  afford  a  presumption  that  the  marriage  had 
been  duly  celebrated  according  to  the  law  of  St.  Domingo, 
particularly  after  eleven  years'  cohabitation  as  man  and  wife. 
H.  v.  Brampton,  10  East,  282.  So  a  marriage  in  Ireland  by  a 
dissenting  minister,  in  a  private  room,  has  been  held  good. 

R.  v. ,  Old  Bailey,  coram  Sir  J.  Silvester,  1  Bail.  C.  L.205, 

fid  ed„  Smith  v.  Maxwell,  1  R.  and  M.  80.  In  proving  a  foreign 
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marriage  some  evidence  mutt  be  given  of  the  law  of  the  fo- 
reign state ;  and  it  is  the  practice  of  the  ecclesiastical  courts 
to  receive  such  evidence  from  professors  of  the  law  in  ques- 
tion. Lindo  v.  Belisario,  2  Hagg.  248.  Middtetun  v.  Janvers, 
2  Hagg.  441  ;  but  see  Harford  v.  Morris,  2  Hagg.  431.  In  the 
case  of  Dairy mple  v.  Datrymple,  2  Hagg.  81,  the  authorities 
upon  which  the  court  proceeded  were  of  three  classes :  1.  The 
opinions  of  learned  professors  given  in  that  or  similar  cases. 
2.  The  opinions  of  eminent  writers  as  delivered  in  books  of 
great  legal  credit  and  weight ;  and,  3.  The  certified  adjudica- 
tion of  the  tribunals  of  Scotland.  'Where  evidence  of  the  law 
of  Scotland  with  regard  to  the  legality  of  a  marriage  was  re- 
quired, the  testimony  of  a  witness,  who  was  a  tobacconist, 
was  rejected.  Atum.  riled  10  East,  287.  See  further  as  to  protf 
ef foreign  laws,  ante,  p.  60. 

A  marriage  between  British  subjects  in  a  British  settlement 
is  valid,  if  it  be  such  a  marriage  as  would  have  been  valid  in 
this  country  before  the  passing  of  the  marriage  act,  26  Geo.  II. 
Thus  a  marriage  between  two  British  subjects  solemnized  by 
a  Catholic  priest  at  Madras,  and  followed  by  cohabitation,  but 
without  the  license  of  the  governor,  which  it  had  been  the 
uniform  custom  to  obtain,  is  valid.  Luutour  v.  Teesdale,  8  Taunt, 
833.  So  in  the  case  of  the  King  v.  Brampton,  supra,  Lord  El- 
lenborough  was  of  opinion  that  as  the  parties  had  accompa- 
nied the  King's  forces  to  St.  Domingo,  they  might  be  consi- 
dered to  have  carried  with  them  the  law  of  England,  and  that 
therefore  the  marriage  was  valid,  being  according  to  the  En- 
glish law  independent  of  the  marriage  act. 

So  the  marriage  of  English  subjects,  in  the  chapel  of  the 
English  embassador  abroad,  appears  to  have  been  valid,  see  R. 
y.  Brampton,  10  East,  286;  and  now  by  statute  4  Geo.  IV.  c. 
91,  reciting  that  it  is  expedient  to  relieve  the  minds  of  his 
majesty's  subjects  from  any  doubt  concerning  the  validity  of 
a  marriage  solemnized  by  a  minister  of  the  Church  of  Eng- 
land, in  the  chapel  or  house  of  any  British  embassador,  or 
minister,  residing  within  the  country  to  the  court  of  which  he 
is  accredited,  or  in  the  chapel  belonging  to  any  British  fac- 
tory abroad,  as  well  as  from  any  possibility  of  doubt  concern- 
ing the  validity  of  murriages  solemnized  within  the  British 
lines,  by  any  chaplain,  or  officer,  or  other  person  officiating 
under  the  orders  of  the  commanding  officer  of  a  British  army 
serving  abroad,  it  is  declared  and  enacted  that  all  such  mar- 
riages shall  be  deemed  and  held  to  be  as  valid  in  the  law,  as 
if  the  same  had  been  solemnized  within  his  majesty's  domi- 
nions, with  a  due  observance  of  all  forms  required  by  law. 

A  marriage  between  English  subjects  in  a  foreign  country, 
not  celebrated  according  to  the  laws  of  that  country,  nor  in  an 
embassador's  chapel,  6cc.  is  invalid.     Middleton  v.  Janverin, 
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%  Hogg  457.    Scrimshire  ▼♦  SerimskUref  id*  395.    Laeom  v.  Hig* 
gins,  3  Stark.  183. 

Pro/  <f  the  adidtery.J  "  It  is  not  necessary  to  prove  the 
direct  fact  of  adultery.  In  every  case  almost  the  fact  is  in** 
ferred  from  circumstances  that  lead  to  it  by  fair  inference  as* 
Necessary  conclusion*  What  are  the  circumstances  that  lead 
to  such,  a  conclusion  cannot  be  laid  down  universally,  because 
they  may  be  infinitely  diversified  by  the  situation  and  charac- 
ter of  the  parties,  by  the  state  of  general  manners,  and  by 
many  other  incidental  circumstances  apparently  slight  and 
delicate  in  themselves,  but  which  may  have  most  important 
bearings  in  the  particular  case, — The  only  general  rule  that 
can  be  laid  down  upon  the  subject  is,  that  the  circumstances 
must  be  such  as  would  lead  the  guarded  discretion  of  a  reason- 
able and  just  man  to  the  conclusion."  Per  Sir  W.  Scott,  Lovedenr. 
Xaveden,  2  Hag%.  2.  Where  the  plaintiff's  wife  and  the  defendant 
travelled  together,  and  the  former  took  a  house  in  Wales,  where 
the  defendant  used  to  pass  the  day  and  take  his  meals,  but 
slept  at  an  inn,  the  Ecclesiastical  Court  held  this  cohabitation 
sufficient  evidence  of  adultery,  though  there  was  no  proof  of 
other  familiarities.  Cadogan  v.  Cadogan,  2  Hagg.  4  (n)  ;  ass* 
see  Chamber*  v.  Cliambers,  1  Hagg.  444.  WiUiamu  r.  William, 
Jd.  299.  Elwet  v.  Eltoes,  Id.  277.  Where  the  statute  of  limi- 
tations is  pleaded,  the  plaintiff  may  give  evidence  of  acts  of 
adultery  which  have  taken  place  more  than  six  years  since, 
with  a  view  to  show  the  nature  of  the  connexion  subsisting 
between  the  parties  within  the  six  years.  Duke  of  Norfolk's 
catet  12  How.  St.  Tr.  927.  The  confession  of  the  wife  is  not 
evidence  for  her  husband,  but  conversations  between  her  and 
the  defendant  are  evidence  against  the  latter.  B.  N.  P.  28, 
ante,  p.  91. 

Evidence  in  aggravation.']  Conversations  between  the  bus* 
band  and  wife  are  evidence  to  show  their  demeanour  and  con* 
duct.  Trelawneyv.  CoUnany  1  B.  and  A.  91.  So  letters  from 
the  wife  to  the  husband  written  before  suspicion  of  criminal 
intercourse.  Ante,  p.  91.  The  judgment  formed  by  a* witness 
from  the  anxiety  which  the  wife  had  expressed  concerning 
her  husband,  and  from  her  mode  of  speaking  of  him  during 
bis  absence,  is  admissible  evidence.  Trelawneu  v.  Coleman, 
%  Stark.  192.  The  wife's  declarations  as  to  her  intentions  in 
leaving  her  husband  maybe  given  io  evidence,  as  part  of  the 
res  ge»Utf  to  remove  a  suspicion  of  connivance  on  his  part* 
Boar*  v.  Allen,  3  Esp.  276,  ante,  p.  31.  Proof  of  a  settlement 
and  provision  for  children  is  admissible  as  evidence  in  aggra- 
vation. B.  N.P.  27.  As  to  evidence  of  the  wile's  character, 
sas  ante,  p.  St. 
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•  Evidence  to  diepmve  the marriage*]  If  the  marriage  of  the* 
plaintiff  W  irregular  and  void,  tbe  defendant  may  give  evi*. 
deuce  to  prove  that  fact.  Thus  he  may  show  that  there  w-aa. 
no- due  publication  of  banns;  .for  by  4  Geo.  IV.  c.76,  s.,22,  if 
any  persons  shall  knowingly  and  wilfully  intermarry  without.' 
due  publication  of  banns,  or  license,  such  marriage  shall  be 
null  and  void*  Under  this  clause  it  seems  to  be  sufficient 
that  the  banns  are  published  in  the  known  and  acknowledged, 
though  not  the  real  names  of  the  parries.  Thus  where  a  man. 
whose  name  was  A.  L.  had  resided  for  three  years  in  the  pa* 
lisJt  in  which  he  was  married,  under  the  name  of*  G.  S.,  and 
was  married  by  banns  by  such  name,  .the  marriage  was  held 
valid*  ft.  v.  BHUnghurtt,  3  M.  omdS.  250.  So  where  the  namer 
ljad  been  assumed  for  sixteen  weeks,  on  accounfof  the  partjr 
having  deserted  from  the  army.  R,  v.  BurUm-upon-Treat,  Id, 
537.  $a  where  a  married -woman  upon  the  death  of  her  hus<~ 
band  assumed  her  maiden  name,  and  after  the  lapse  of  several 
years  wue  married  by  banns  to  a  second  husband  in  that. name; 
with  the  .description  of  widow,  it  was  held,  in  the  absence  of 
fraud,  that  such  marriage  was  legal*  -R.  v.  St.  Fakh's,  Newton*  3 
p.  and  It.  348.  But  where  tbe  banns  have  been  published  in  the 
wrong  names  of  tbe  parties,  and  there  is  no  evidence  to  show, 
that  they  hare  ever  been  known  by  such  names,  the  marriage* 
i* void  j  Mather  v.  Ney.  in  the  Consistory  Court,  3  M.  and  S.  265  5 
Steals*  Stanhope  v.  Baldwin*-  1  Addatnt,  93,  Grem  y:  Dalian,  Id* 
389.  So  * -^tere  a  wrong  name  is  fraudulently  assumed  for  the 
purposes  of  the  marriage. • .  Franklandv.  Nicfolton,  in  the  Con- 
sistory Court,  3  M.  and  S.  259 ;  see  also  Fellowes  v.  Stewart, 
%  Phiitint.  257,  Meddoweroft  v.  Gregory,  id.  365,  Bayard  v. 
Morphew,  Id.  321,  Pougett  y.,Tomkyns,  3  M.  andS.  2645. 

By  4  Geo.  IV. «.  76,  s«  26,  it  shall- not  be  necessary,  in  sup* 
port  of  a  marriage,  to  give  any  evidence  of- the  residence  of 
the  parties;  a*  directed  in  that  aot,  nor  shall  any  evidence  ba 
Deceived  to  prove  the  contrary. 

•  Evidence  that  the  parties  lived  separate.]  .Whether  proof  that 
at  the  time  of  the  adultery  tbe  husband  and  wife  were  living 
depurate  by  consent  furnishes  adefence  in  this  action,  does,  not 
appear  to  be  clearly  settled.  In  Weedonv+Timbvell,  X  Esp>  V&, 
5  T.IL  357,  S.  C,  where  it  appeared  that  the  husband >  hav~ 
ing.seme  sospioionof  his  wife's  misconduct,  had  taken  alodgr 
ittg  for  her,  for  which  and  for  her  board-  he  paid,  and  that  at 
the- time  when  the-  adultery  was  committed,  they  were  living 
inn  state 'of  separation.  Lord  Kenyoa  ruled;  that  the  action 
tfOcild  not  be -maintained,  ami  the,court  refused,  to  set  aside  the 

So  ia  Bambt.Y.<Hai*km,  Peak*$tf%  where  the  hun- 
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band  and  wife  had  been  separated  by  articles,  Lord  Kenyon 
said,  that  if  the  parties  were-  separated  by  mutual  consent  at 
the  time,  he  was  of  opinion  that  the  husband  could  not  main- 
tain this  action,  for  it  was  impossible  to  receive  any  injury  by 
losing  the  society  of  a  wife  whom  he  had  already  abandoned ; 
but  on  proof  of  an  act  of  adultery  brfore  the  separation,  the 
jury  found  a  verdict  for  the  plaintiff.  But  in  a  subsequent 
case,  where  the  defence  was  that  the  parties  were  Irving  under 
article*  of  separation  at  the  time,  Lord  Kenyon  said  that  it 
was  a  question  that  he  had  entertained  considerable  doubts 
upon,  but  that  he  was  inclined  to  suffer  the  canse  to  proceed, 
and  take  a  note  of  the  objection,  that  it  might  be  brought  be- 
fore the  court.  Hodges  v.  Windham,  Peaks,  39.  And  in  a  still 
more  recent  case,  where  the  husband  and  wife  had  separated 
■under  articles,  and  the  wife  was  living  apart  from  her  hut- 
*  band,  though  not  in  pursuance  of  the  terms  of  the  articles,  Lord 
Ellenborough  observed  that  he  did  not  consider  the  question, 
whether  the  mere  fact  of  separation  between  husband  and 
wife  by  deed  was  such  an  absolute  renunciation  of  his  marital 
rights,  as  prevented  the  husband  from  maintaining  an  action 
for  the  seduction  of  his  wife,  as  concluded  by  the  decision  in 
Wheedmr.TimbrelL  Chambers  v.  Cauljield,  6  East,  J48.  In  the 
latter  case  it  was  held,  that  os  the  wife  was  not  living  apart 
from  her  husband  with  the  consent  of  the  trustees  in  the  deed, 
she  was  not  living  apart  from  him  with  his  consent,  and  that 
therefore  the  plaintiff's  right  to  recover  was  not  affected  by 
the  deed.  Where  the  separation  is  not  with  a  view  of  re- 
nouncing the  marital  character,  as  where  the  husband  and 
wife  are  living  as  servants  in  different  families,  the  action 
maybe  maintained.  Edwards  v.  Crock,  4  Esp.  39. 

i 

•  Evidence  rf  the  plaintiff's  misconduct  in  bar.']  If  a  woman  be 
suffered  to  live  as  a  prostitute  with  the  privity  of  her  hus- 
band, and  a  man  is  thereby  drawn  into  adultery  with  her,  Lord 
Mansfield  laid  it  down  as  clear  law,  that  the  action  will  not 
lie.  Smith  v.  Allison,  B.  N.  P.  27.  Hodges  v.  Windham,  Peake, 
39.  But  unless  with  the  husband's  privity  it  will  not  go  to 
the  action,  let  her  be  ever  so  profligate,  but  only  to  the  da- 
mages. JB.  N.  P.  27.  If  the  plaintiff  was  consenting  to  the 
adultery  of  his  wife,  he  cannot  recover.  Howard  v.  Burton* 
wood,  1  Selw.  N.  P.  10.  Duberleu  v.  Gunning,  4  T.  JR.  656. 
Hoar*  v.  Allen,  Selw.  N.  P.  11  (n),  3  Esp.  276.  Where,  after 
marriage,  the  husband  has  openly  violated  those  rules  of  con* 
duct  which  decency  requires  and  affection  exacts  from  him;  if 
be  has  openly  practised  his  gallantries  without  regard  to  hit 
wife,  and  violated  the  marriage  bed,  so  as  to  create  disgust  or 
/unhappiness  in  his  wife,  he  cannot  maintain  this  action.  Per 
Lard  Kenyon,  Sturt  v.  Marquis  of  Blandford,  cited  4  Esp.  17. 
Wyndham  v.  La\  Wycombe,  4  Esp,  16.     But  in  a  subsequent 
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case,  Ld.  Alvanley  said,  that  though  he  was  aware  that  Ld. 
Kenyon  had  laid  down  a  different  doctrine,  he  was  of  opinion 
that  the  infidelity  or  misconduct  of  the  husband  could  never 
be  set  up  as  a  legal  defence  to  the  adultery  of  the  wife,  but 
that  it  went  in  mitigation  of  damages  only.  Bromley  v.  Wat" 
lace,  4  Esp.  237% 

Evidence  in  mitigation  of  damage*,']  Proof  of  the  husband's 
bad  conduct,  as  that  he  lived  in  a  criminal  connexion  with? 
other  women,  is  proper  evidence  in  mitigation  of  damagesw 
B.  N.  P.  27,  Bromley  v.  Wallace,  4  £»p.  237.  So  that  he  had 
turned  his  wife  out  of  the  house,  and  refused  to  maintain  her. 
B.  N.  P.  27.  So  for  tbe  same  purpose  the  defendant  may  give 
evidence  of  the  wanton  manners  of  the  wife,  and  that  the  first 
advances  were  made  by  her  to  him.  Gardener  v.  Jadis,  1  Selv. 
N,  P.  25.  So  that  the  wife  has  committed  adultery  with 
others,  or  had  a  bastard  before  marriage.  Roberts  v.  MaUton, 
B.  N.  P.  296.  Though  evidence  of  loose  conduct  or  crimina- 
lity* with  others,  before  the  commission  of  the  fact  complained 
of,  is  admissible  in  mitigation  of  damages,  yet  acts  of  subse- 
quent misconduct  are  not.  Per  Lord  Kenyan,  Elsam  v.  Faneett, 
2  Esp.  562.  Although  in  general  the  letters  of  the  wife  to  the 
defendant  are  not  evidence  for  him,  Baker  v.  Morley,  B.  N.  P». 
28,  yet  where  they  had  been  written  before  the  time,  when 
the  criminal  facts  were  proved  to  have  been  committed,  Lord 
Kenyon  admitted  them,  the  object  being  to  show  that  the  de- 
fendant had  been  solicited  by  the  wile.  EUam  v.  Faucett,  8 
Esp.  562. 


TRESPASS  FOR  SEDUCTION; 

Is  an  action  for  seduction,  the  plaintiff  must  prove,  1.  That 
tbe  party  seduced  was,  in  contemplation  of  law*  his  servant  > 
and,  2,  the  seduction. 

Evidence  if  the  service.]  Although  this  action  cannot  be 
maintained  without  some  proof  of  the  daughter's  service,  or 
liability  to  service ;  and  it  is  not  sufficient  merely  to  show 
that  the  plaintiff  has  incurred  an  expense  in  consequence  of 
her  confinement,  Satterthwaite  v.  Duerst,  5  East,  47  (n),  4 
Dougl.  S.  C,  PaUlethwaite  v.  Parkes,  3  Burr.  1878,  Bennett  v. 
AUcott,  2  T.  R.  168,  see  4  B.  and  C.  662 ;  yet  it  is  not  neces- 
sary to  prove  an  actual  contract  of  service,  or  that  wages  have 
been  paid,  but  the  slightest  evidence  of  service,  such  as  milk- 
ing cows,  has  been  held  sufficient.  Bennett  v.  AUcott,  2  T.  R. 
16%.  Even  making  tea  has  been  said  to  be  an  act  of  service; 
Per  Abbott,  C.  J.,  Carr  v.  Clarke,  2  Chtitq,  261,  see  also  Manvell 
v.  Thompson*  2  C.  and  P;  303,  Mann  v.  Barrett,  6  Esp.  32; 
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Though,  to  a  degree,  the  relation  of  muster  and.  servant  muajb 
subsist,  yet  a  very  slight,  relation  is  sufficient,  as  it  has  been 
determined,  that  when  the  daughters  of  the. highest  and  most 
opulent  families  have  been  seduced,  the  parent  .may  maintain 
an  action  on  the  supposed  relation  of  master  and  servant, 
though  every  one  must  know  that  such  a  child  cannot  be 
treated  as  a  menial  servant.  Per  Lord  Kenyoii,  Fores  v.  Wilson, 
iPeo&e,  55.  So  it  has  been,  ruled  by  Litttedale,  J.  that  the  proof 
of  any  nets  of  service  is  unnecessary,  and  that  it  is  sufficient 
that  she  is  living  with  her  father,  forming  part  of  his  family, 
and  liable  to  his  control  and  command.  'Maunder  v.  Vannt 
1  M.  and  M.  324,  see  R.  v.  CkilUsford,  4  B.  and  C.  10$.  ,The 
action  is  maintainable,  though  the  daughter  was  of  age.  Booth 
v.  Charlton,  cited  5  East,  45,  Satterthtqaitev,  Duerst,  Ibid.(n), 
Tiiilidge  v.  Wade,  3  Wils.  18.  And  where  the  daughter  was 
a  married  woman  separated  from  her  husband,  and  living  as  a 
servant  with  her  father,  it  was  held  that  the  latter  might 
maintain  this  action.     Harper  v.  Lnffian,?  B.  and  C.  387. 

It  must  appear  that  the  daughter  was  residing  with  her 
rather  at  the  time  of  the  seduction.  Thus  where  she  was  re- 
siding in  another  person's  family  in  the  capacity  of  house- 
keeper, though  not  under  any  contract  for  wages,  and 
though  she  might  have  left  when  she  pleased,  it  was  held 
that  the  father  could  not  maintain  the  action,  for  the  daughter 
had  no  animus  revertendi.  Dean  v.  Peel,  5  East,  45,  Car  v« 
iHarke,  2  Chitty,  260.  But  if  she  was  merely  absent  on  a 
*isit  at  the  time  when  she  was  seduced,  the  action  lies. 
Johnson  v.  M'Adam,  cited  5  East,  4IT.  Where  the  defendant 
procured  the  daughter  and  servant  of  the  plaintiff  to  leave  her 
father,  under  the  false  pretence  of  hiring  her  as  his  servant, 
and  seduced  her,  Abbott,  C.J.  fceld  the  action  maintainable. 
Speight  v.  Oliveira,  2  Stark.  493. 

Where  the  action  was  brought  by  the  aunt  of  the  party  se- 
duced, with  whom  the  latter  resided,  Perryn,  B.  held  that  she 
stood  in  loco  parentis,  and  was  entitled  to  recover,  though  the 
mother  was  living.  Edmonson  v.  Machill,2  T.  R.  4,  11  East, £4. 
So  where  the  plaintiff,  an  officer  m  tbe  army,  had  adopted  the 
daughter  of  a  deceased  soldier,  -he  was  held  entitled  to  main- 
tain this  action.  Irwin  v.  Dearman,  11  East,  23.  So  a  master, 
who  is  not  related  to  the  party  seduced,  may  recover  damages 
against  the  defendant  for  debauching  her.  Fores  v.  WiLus\, 
Peaks,  55.  See  Hall  v.  Hollander,  4  B.  and  C.  663. 

Evidence  in  aggravation.']  In  aggravation  of  damages  the 
plaintiff  may  give  evidence  of  the  general  good  conduct  of  his 
family,  what  other  children  he  has,  &c.  Bedford  v.  M\Kowl,  3 
Esp.  119.  So  -the  plaintiff  may  prove  that  the  defendant  was 
addressing  his  daughter  as  an  honourable  suitor ;  Dodd  v.  Norrisf 
$  Canyb.  £19,  Elliott  v.  Nicktin,  5  Price,  641  j  -but  neither  in 
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chief  nor  on  cross-examination  can  the  plaintiff  show,  that  the 
defendant  had  previously  made  a  promise  of  marriage  to  the 
daughter.  Ibid.  TuLlid°e  v.  Wade,  3  Wik.  19. 

,  .  «•. 

Damages.'] ,  Though  the  loss  of  service  is  the  legal  foundation, 
of  this  action,  and  however  difficult  it  may  he  to  reconcile  to 
principle  the  giving  of  greater  damages  on  another  ground* 
the  practice  is  become  inveterate,  and  cannot  now  he  shaken. 
Per  Ld.  EUenborough,  Irwin  y.  Deurman,  11  East,  24.  Damages 
therefore  may  he  given  for  the  loss  widen  the  plaintiff  has 
sustained  by  .being  deprived  of  the  society  and  comfort  of  hit 
child,  and  by  the  dishonour  which  he  receives.  Per  Ld.  Ellen? 
borough.  Southernwood  v.  Ramsden,  Selw.  N.  P.  1042.  The  jury 
may  take  into  their  consideration' all  that  the  plaintiff  can  feel 
from  the  nature  of  the  loss.  They  may  look  upon  him  as  a 
parent  losing  the  comfort  as  well  as  the  service  of  his  daugh- 
ter, in  whose  'virtue  he  can  feel  no  consolation,  and  as  the 
patent  of  other  children  whose  morals  may  be  corrupted  by 
ier  example.  Per  Ld.  Eldon,  Bedford'  v.  M'Kowl,  3  Esp.  It0*9 
Me  also  Chambers  y.  Irwin,  2  Selw.  N.  P.  1042,  TntUdge  v.  Wadei 
3  Wils.  19. 

The  plaintiff  must  be  prepared  to  prove  -the  amount  of  the 
expenses  sustained  by  him  in  consequence  of  his  daughter'* 
confinement,  &c.  Tullidge  r.  Wade,  3  Wils.  19.  The  amount 
-of  a  surgeon's  bill,  though  not  paid,  may  be  recovered,  but  a 
physician's  fees  cannot  be  taken  into  the  account,  if  not 
actually  paid,  since  the  payment  of  them  cannot  be  enforced 
hj  action.  Dixon  r.  BeU,  1  Stark,  289. 

Evidence  of  character.]  The  plaintiff  cannot  give  evidence  of 
fiie  daughter's  good  character,  unless  in  answer  to  evidence  of 

Seneral  bad  character  on  the  other  side  ;  Bamfield  v.  Massey,  i 
*ampb.  460,  ante,  p.  3T;  and  even  where  the  daughter  had 
been  cross-examined  as  to  circumstances  of  extreme  in  deli  i 
cacy  and  levity  in  her  conduct,  Lord  EUenborough  ruled  that 
the  plaintiff  was  not  at  liberty  to  call  witnesses  to  character* 
for  that  there  was  an  opportunity  of  explaining,  on  re-exami- 
nation, the  questions  put  on  the  cross-examination.  Ibictm 
Sat  where  the  cross-examination  of  the  party  seduced  went 
to  show  that  she  had  conducted  herself  immodestly  towards 
the  defendant  before  the  seduction,  and  that  she  kept  impro- 
per company,  the  plaintiff  was  allowed,  without  objection,  to 
prove  the  general  good  character  and  modest  deportment  of 
sis  daughter,  and  the  general  respectability  of  the  family.  Bale 
▼.  Hill,  1  C.  and  P.  100.  If  the  daughter  be  asked,  whether 
before  her  acquaintance  with  the  defendant  she  had  not  been 
criminally  connected  with  other  men,  she  is  not  bound  to 
answer  the  question.  Dodd  v.  Norris,  3  Campb.  519, 
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Defence. 

Where  the  plaintiff  had  been  guilty  of  gross  misconduct  in 
suffering  the  defendant  to  continue  his  visits  as  a  suitor  to  his 
daughter,  after  he  knew  that  he  was  a  married  man.  and  had 
received  a  caution  against  admitting  him  into  his  family, 
Lord  Kenyon  held  that  the  action  could  not  be  maintained* 
Reddie  v.  Scoolt,  Peake,  240. 

In  mitigation  of  damages,  the  defendant  may  show  the  loose 
character  of  the  daughter.  Dodd  v.  Norris,  3  Camph.  519.  So 
it  seems  thnt,  upon  principle,  he  may  show  that  the  father 
Was  a  man  of  profligate  habits. 


TRESPASS  FOR  ASSAULT  AND  BATTERY. 

In  an  action  of  trespass  for  assault  and  battery,  the  evi- 
dence for  the  plaintiff  varies  according  to  the  nature  of  the 
defendant's  plea. 

Evidence  under  the  general  issue.']  Under  the  general  issue, 
'  the  plaintiff  must  prove  an  assault  or  battery.  An  attempt  to 
do  a  corporal  injury  to  another,  coupled  with  a  present  ability, 
as  holding  up  a  weapon  at  a  man  within  reach,  is  evidence  of 
an  assault.  Genner  v.  Sparks,  1  Salk.  79.  So  riding  after  a 
person  and  obliging  him  to  run  into  a  garden  to  avoid  being 
beaten,  is  an  assault.  Marlin  v.  Shoppie,  3  C.  and  P.  373.  A 
battery,  which  always  includes  an  assault,  is  the  actual  doing 
■an  injury,  be  it  ever  so  small,  in  an  angry  or  revengeful,  or 
rude  or  insolent  manner,  as  by  spitting  in  a  man's  face,  or 
violently  jostling  him  out  of  the  way.  JB.  N.  P.  15.  In  order 
to  constitute  a  battery,  it  is  not  essential  that  the  act  should 
appear  to  be  wilful ;  if  it  happens  by  negligence  or  mistake 
an  action  will  lie,  for  no'  man  shall  be  excused  of  a  trespass, 
except  it  may  be  judged  utterly  without  his  fault.  Per  Cvr. 
Weaver  v.  Ward,  Hob.  134.  Therefore  where  a  soldier  in 
exercise  wounded  one  of  his  comrades  by  accident,  he  was 
held  liable  in  trespass.  Ibid.  Underwood  v.  Hew»m.  1  Str.  596. 
But  where  the  conduct  of  the  defendant  is  entirely  without 
fault,  no  action  will  lie.  Wakeman  v.  Robinson,  1  Bingh.  213, 
B.  N.  P.  15.  Thus  where  the  defendant  and  another  person 
were  fighting,  and  the  plaintiff  came  and  took  hold  of  the  de- 
fendant by  the  collar,  in  order  to  separate  the  combatants, 
whereupon  the  defendant  beat  the  plaintiff,  on  son  asrnuU 
demesne  pleaded,  and  replication  de  injuria  sua  proprid,  it  was 
objected  that  the  plaintiff  ought  to  have  replied  the  matter 
specially,  but  Legge,  B.  overruled  the  objection,  observing 
that  the  evidence  was  not  offered  by  way  of  justification,  bat 
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far  the  purpose  of  showing  that  there  was  not  any  assault,  for 
it  was  the  quo  amino  which  constituted  an  assault  which  was 
matter  to  be  left  to  a  jury.  Griffin  v.  Parsons,  1  Selw.  N:  P.  27 
(n),  see  also  Gibbons  v.  Pepper,  2  Saik.  637. 

Where  it  is  stated  in  the  declaration  that  the  defendant  on 
divers  days  and  times,  between  two  certain  days,  assaulted  the 
plaintiff,  the  plaintiff  may  give  in  evidence  any  number  of  as- 
saults within  those  days,  or  he  may  prove  a  single  trespass  at 
any  time  before  action  brought,  B.  N.  P.  86, 1  Sound.  24  (n)  ; 
and  even  after  proving  several  assaults  within  the  days  men- 
tioned in  the  declaration,  he  would  perhaps  be  allowed  to  give 
evidence  of  assaults  committed  before  that  time,  as  proof  of 
the  defendant's  malice.  2  PkiU.  Ev.  194. 

Where  the  declaration  contains  only  one  count,  the  plaintiff 
cannot,  after  giving  evidence  of  one  assault,  waive  that  assault 
and  give  evidence  of  another.  Stante  v.  Preckett,  1  Campb.  473. 
When  the  action  is  brought  against  several  for  a  joint  tres- 
pass committed  at  a  particular  time,  he  must  confine  himself 
to  that  period j  and  if  all  the  defendants  were  not  then  con- 
cerned  in  the  trespass  committed  at  that  time,  the  plaintiff 
cannot  have  recourse  to  a  trespass  committed  at  any  other 
time,  when  some  only  of  the  defendants  were  concerned,  who 
were  not  implicated  in  the  first  transaction,  for  some  of  the 
defendants  might  thereby  be  subjected  to  damages  for  a  tres- 
pass in  which  they  had  no  concern.  Sedley  v.  Sutherland;  3 
Esp.  202; 

In  general,  matters  in  excuse  or  justification  cannot  be 
given  in  evidence  under  the  general  issue.  But  by  various 
statutes  such  evidence  is  admissible.  See  stat.  43  Eliz.  c.  2,  s; 
19,  7  Jac.  I.  c.  5,  21  Jac.  I.  c.  12,  s.  5, 11  G.  II.  c.  19,  s.  21, 
23  G.  III.  c.  70,  s.  34,  24  G.  III.  sess.  2,  c.  47,  s.  35,  39,  28 
G.  III.  c.  37,  s.  23,  42  G.  III.  c.  85,  s.  6,  43  G.  Ill,  c.  99,  ss 
70.  ZuM,  704  (w). 

Evidence  under  son  assault  demesne.']  One  of  the  most  usual 
pleas  in  this  action  is  son  assault  demesne,  that  the  plaintiff 
made  the  first  assault,  a  defence  which  must  be  specially 
pleaded.  Co.  Lit.  282,  b.  If  to  this  plea  the  plaintiff  reply  de 
injuria'  sud  propria"  absque  tali  causti,  such  replication  puts  the 
matter  of  the  plea  in  issue,  and  the  defendant  will  have  to 
prove  a  prior  assault  by  the  plaintiff.  If  he  prove  that  the 
plaintiff  lifted  up  his  stick,  and  offered  to  strike  him,  it  is  a 
sufficient  assault  to  justify  his  striking  the  plaintiff,  and  he 
need  not  stay  till  the  plaintiff  has  actually  struck  him.  B.  IV. 
P.  16.  But  it  is  not  every  assault  that  will  justify  every  bat- 
tery, and  it  is  matter  of  evidence  whether  the  assault  was 
proportionable  to  the  battery ;  thus  a  man  cannot  justify  a 
maim  for  every  assault,  as  if  A.  strike  B.,  B.  cannot  justify 
drawing  his  sword  and  cutting  off  A.'s  hand;  Per  Cur.  tooke  y* 
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Beat,  1  Ld.  Baym.  177.    It  seems,  however,  that  in  such  ease 
the  plaintiff  will  not  be  allowed  to  take  advantage  of  the  ex.- 
pess  in  tlie  violence  of  the  defendant's  assault,  under  the  ge- 
neral replication  of  de  injurtt,  but  that  he  should  reply  the 
excess  in  order  to  entitle  him  to  take  advantage  of  it.  Skinner, 
387,  see  Frank*  v.  Marriee,  10  East,  81  (»).    Tims  where  die 
plaintiff  declared   that   the   defendant  beat,    bruised,    an£ 
wounded  him,  and  the  defendant  pleaded  sou  assault  demesne  to 
which  the  plaintiff  replied  de  injurid  generally,  and  it  appear- 
ed in  evidence  that  the  plaintiff  meeting  the  defendant,  shook 
his  stick  at  him  ;  whereupon  the  defendant  committed  a  vio- 
lent assault  upon  the  plaintiff,  and  beat  him,  on  a  verdict  being 
found  for  the  defendant,  the  court  held  that  if  the  defendant 
had  assaulted  the  plaintiff  and  beat  him  more  violently  than  he 
ought  to  have  done*  or  was  necessary  for  the  defence  of  himself, 
the  plaintiff  ought  to  have  replied  that  fact  specially.  DaU  v. 
Wood,  7  B.  Moore,  S3.  Bowtn  v.  Parry,  1  C.  and  P.  394.  So 
where  the  plaintiff  can  justify  his  first  assault  he  must  pleat 
such  matter  of  justification  specially,  for  it  cannot  be  given  in 
evidence  under  the  replication  de  injuria,  Sfe.  King  v.  JSkepr 
paid,  Carth.  281,  B.  N.  P.  18. 

Where  there  is  only  one  count  in  the  declaration,  and  the 
defendant  pleads  son  assault  demesne,  and  proves  an  assault  bf 
the  plaintiff  on  the  day  mentioned  in  the  declaration,  or  on 
another  day  before  action  brought,  the  plaintiff  will  not  he 
entitled  to  give  evidence  of  an  assault  committed  by  the  de* 
fehdant  on  another  day.  Dawaes  v.  Shrytmher,  1  Browni.  23d. 
B.  N.  P.  17.  Roll.  Ab.  Trial  (c).  If  in  fact  there  are  two 
assaults,  one  only  of  which  the  defendant  can  justify,  and  he 
pleads  son  assault  demesne,  die  plaintiff  should  new  assign  ;  but 
if  there  are  two  counts  in  the  declaration,  the  new  assignment 
will  be  unnecessary,  for  as  the  defendant  can  only  prove  one 
justification,  the  plaintiff  on  proving  two  assaults  must  have  a 
verdict.  B.  JV.  P.  17.  Yet  where  there  are  two  counts,  if  the 
defendant  pleads  not  guilty,  and  a  justification,  and  in  his  jus- 
tification alleges  that  the  trespasses  in  both  counts  are  one  ang 
the  same,  and  the  plaintiff  replies  de  hyurui,  o)c,  he  will  be 
confined  to  the  proof  of  one  trespass  only.  Gale  v.  Dairy mpl*$ 
B.  and  M.  118.  Gibson  v.  Hawkey,  Id.  121,  (n).  In  some) 
cases  if  there  are  two  counts  in  the  declaration,  the  plaintiff 
by  new  assigning  may  preclude  himself  from  giving  evidence) 
of  two  acts  of  trespass.  Thus  where  the  declaration  conT 
tained  two  counts  for  assault  and  false  imprisonment,  and  the 
defendant  pleaded  not  guilty  to  both  counts,  and  a  justifica- 
tion under  mesne  process  to  the  first  count,  and  the  plaintiff 
as  to  the  justification  new  assigned,  whereby  he  admitted  that 
the  arrest  under  the  mesne  process  was  justified,  and  tjiei) 
gave  in  evidence  another  act  of  imprisonment  under  the  new 
assignment,  upon  which  he  foiled,  it  was  held  that  ha  could 
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sot  give  evidence  of  either  act  of  trespass  under  the  second 
tiemt,  for  that  there  was  but  one  imprisonment  betides  that 
which  he  had  waived,  and  that  one  being  the  subject  of  the 
new  assignment,  the  plaintiff  could  not  avail  himself  of  it  on 
the  second  count.  Atkinson  v.  Matte**,  %T.R*  172. 

"Evidence  on  plea  of  justification  in  defence  of  possession.]  Tf  the 
defendant  pleads,  that  he  was  possessed  of  a  house,  &c.  and 
that  the  plaintiff  without  his  license  entered  therein  and  dis- 
turbed the  defendant,  whereupon  he  requested  the  plaintiff  td 
depart,  which  he  refused  to  do,  whereupon 'the  defendant 
gently  laid  hands  upon  him  to  turn  him  out  of  the  house ;  the 
proof  of  this  plea  lies  upon  the  defendant,  and  he  must  show 
his  possession  of  the  house,  the  plaintiffs  entry  and  disturb* 
aace,  that  he  requested  the  plaintiff  to  depart,  and  on  his  re* 
fusal  gently  laid  hands  on  him.  If  the  plaintiff  resist  the  de- 
fendant upon  his  gently  laying  hands  on  him,  the  defendant 
may  repel  force  with  force,  and  any  degree  of  violence  may  bcl 
justified.  Green  v.  Goddard,  2  Sulk.  641,  which  may,  it  seems, 
be  properly  given  in  evidence  under  the  above  plea,  if  the 
plaintiff  has  replied  de  injuria  only.  If  the  plaintiff  enter 
forcibly  into  the  defendant's  house,  the  latter  may  resist  force 
by  force,  without  any  previous  request  to  depart,  but  the  jus1- 
tification  in  such  case  should  not  be  pleaded  by  way  of  malliter 
manus  impasuit,  upon  which  it  would  be  necessary  to  show  a 
previous  request  to  depart ;  the  defendant  should  plead  that 
the  plaintiff  with  strong  hand  endeavoured  forcibly  to  break 
and  enter  the  defendant's  close,  whereupon  the  defendant  re* 
sisted  and  opposed  such  entrance,  &c.  and  that  if  any  damage 
happened  to  the  plaintiff  it  was  in  the  defence  of  the  posses- 
sion of  the  close.  If  in  fact  the  defendant  was  guilty  of  an 
excess  of  violence  in  resisting  the  plaintiff,  the  latter  should 
new  assign  such  excess.  Weaver  v.  Bush,  8  T.  R.  78. 

So  in  action  for  an  assault  and  battery  and  false  imprison- 
ment, the  battery  may  be  justified  under  a  molliter  manus  im* 
posuit,  and  if  there  was  an  excessive  or  subsequent  battery, 
the  plaintiff  should  new  assign.  B.  N.  P.  19.  Willes,  17  (n). 
1  Sound.  296  (n). 

Evidence  under  alia  enormia.']  Nothing  can  be  given  in  evi- 
dence under  alia  enormia  except  acts  which  could  not  he  put 
upon  the  record.  Per  Lord  Kenyon,  Lowdeu  v.  Goedrick,  P&ake, 
46.  Therefore  in  an  action  for  trespass  and  false  imprison* 
ment,  it  was  ruled  that  the  plaintiff  could  not  show  that  he 
had  been  stinted  in  his  food.  Ibid.  Or  that  he  caught  the  jail 
fever.  Pettk  v.  Addington,  Id.  62.  * 

Damages.}  Evidence  may  be  given  of  the  circumstances 
which  accompany  and  give  a  character  to  the  trespass,  in 
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order  to  enhance  the  damages.  Bracegirdle  v.  Orford,  2  Af.  end 
5.  79.  The  circumstance*  of  time  and  place,  when  and  where 
the  insult  was  given,  require  different  damages;  as  it  is  a 
greater  insult  to  be  beaten  upon  the  Royal  Exchange  than  in  a 
private  room.  Per  Baihurst,  J.,  TuUidge  y.  Wad*,  3  Wilt.  19- 

Defence. 

Although  the  defendant  cannot,  under  the  general  issue, 
give  in  evidence  matter  of  defence  amounting  to  a  justification, 
▼et  he  may,  as  it  seems,  give  any  circumstance  in  evidence; 
in  mitigation,  which  tends  to  reduce  the  quantum  of  damages, 
and  which  could  not  have  been  pleaded.  3  Stark.  Ed.  1460. 
Fin.  Ab.  Ev.  (I  b.)  pi.  16.  2  B.  and  P.  225  (n).  So  in  trespass 
for  false  imprisonment  against  a  private  individual,  evidence 
of  reasonable  suspicion  of  the  plaintiff's  having  been  guilty  of 
the  felony,  is  admissible  on  the  general  issue  in  reduction  of 
damages.  Chiwn  v.  Morris,  R.  and  M.  4£4e.  So  in  trespass 
for  false  imprisonment  against  the  captain  of  a  ship,  Buller,  J. 
admitted  evidence  of  expressions  used  by  the  plaintiff  at  the 
time,  tending  to  create  mutiny  and  disobedience,  for  every 
thing  which  passed  at  the  time  was  part  of  the  transaction  on 
which  the  plaintiff's  action  was  founded,  and  he  therefore 
could  not  be  surprised  by  the  evidence.  Bingham  v.  Carnault, 
1  Esp.  Dig.  337.  '  But  in  trespass  for  assault  and  battery,  on 
not  guilty  pleaded,  evidence  was  offered  that  the  beating  in 
question  was  given  by  way  of  punishment  for  misbehaviour 
on  board  the  ship  of  which  defendant  was  captain,  and  it  was 
insisted  that  the  conduct  of  the  defendant  at  the  time  of  the 
assault  being  necessarily  in  evidence  proved  that  misbeha- 
viour, Lord  Eldon,  C.  J.  was  of  opinion  that  as  there  was  no 
justificat  on  pleaded,  the  jury  should  give  damages  to  the 
amount  of  the  injury  suffered  without  lessening  tbem  on  ac- 
count of  the  circumstances  under  which  it  was  inflicted,  and 
the  court  of  Common  Pleas  were  of  opinion  that  this  direction 
was  right.  Watson  v.  Christie,  2  B.  and  P.  224. 


TRESPASS  FOR  FALSE  IMPRISONMENT. 

In  an  action  of  trespass  for  false  imprisonment,  the  plain- 
tiff must  prove  the  fact  of  the  imprisonment  and  the  amount 
of  damages. 

Fflpn  of  action  vrith  regard  to  justices,  $"*]  ?n  actions  against 
justices  and  others  having  authority  to  imprison,  it  frequently 
becomes  a  question,  whether  the  proper  form  of  action  is 
trespass  or  case.  "  The  general  rule  of  law  as  to  actions  of 
trespass  against  persons  having  a  limited  authority  (as  Com- 
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missioners  of  bankrupt)  is  plain  and  clear.  If  they  do  any 
act  beyond  the  limit  of  their  authority,  they  thereby  subject 
themselves  to  an  action  of  trespass ;  bat  if  the  act  done  be 
within  the  limit  of  their  authority,  although  it  may  be  done 
through  an  erroneous  or  mistaken  judgment,  they  are  not 
thereby  liable  to  such  action."  Per  Abbott,  C.  J.,  Dotwell  v. 
Jmpey,  1  B.  and  C.  169,  and  see  Lowther  v.  Earl  of  Radnor,  8 
.East,  113.  Pike  y.  Carter,  3  Bingh.  78,  10  B.  Moore,  576  5.  C. 
Where  a  magistrate  exercises  the  legal  authority  vested  in 
him,  in  a  harsh,  undue,  or  oppressive  manner,  case  and  not 
trespass  is  the  remedy.  See  Wilkes  y.  Bridger,  2  B.  and  A* 
286.  But  where  a  magistrate  acts  without  those  circumstan- 
ces, which  must  concur  to  give  him  jurisdiction,  as  where  he 
maliciously  grants  a  warrant,  without  information,  upon  a 
supposed  charge  of  felony,  lie  is  liable  in  trespass.  Morgan  v; 
Hughes,  2  T.  R.  225.  Where  a  magistrate  commits  a  person 
for  re-examination  for  an  unreasonable  time,  it  seems  that  the 
commitment  is  wholly  void,  at  all  events  he  is  answerable  in 
trespass,  the  continuance  of  the  party  in  custody  after  a  rea- 
sonable time  being  a  new  trespass.  Davis  v.  Capper,  10  B.  and 
€.  28. 

An  action  of  trespass  cannot  be  maintained  against  a  judi- 
cial officer,  as  against  the  steward  of  a  court  Baron,  where  his 
bailiff  by  mistake  takes  the  goods  of  A.  under  a  precept 
against  B.  Holroyd  v.  Breare,  2  B.  and  A.  473.  Nor  will  tres- 
pass lie  against  the  sheriff  for  the  act  of  his  bailiff  under  a 
judgment  obtained  in  the  county  court.  Tinsley  v.  Nassau,  1 
M.  and  M.  52. 

Form  of  action  with  regard  to  private  individuals.']  If  a  party 
acts  himself  in  apprehending  another,  he  may  bo  liable  in 
trespass,  but  if  he  falsely  and  maliciously,  and  without  any 
probable  cause,  puts  the  law  in  motion,  that  is  properly  the 
subject  of  an  action  on  the  case.  Per  Bayley,  J.,  Elsee  v.  South, 
1  V.  and  R.  103.  If  the  warrant  be  illegal  under  which  the 
party  acted,  he  is  liable  in  trespass,  and  in  such  an  action  if 
the"  plaintiff's  counsel  open  the  case  as  on  arrest  upon  an  ille- 
gal warrant,  the  plaintiff  is  not  bound  to  produce  the  warrant, 
'but  the  defendant,  if  be  relies  upon  it  as  a  justification,  must 
produce  it.  Holroyd  v.  Doncaster,  3  Bingh.  492.  Where  the 
defendant  represented  that  the  plaintiff  was  a  fit  person  to  be 
impressed,  and  inconsequence  he  was  impressed,  though  not 
a  fit  person,  it  was  held  that  the  defendant  was  liable  in  tres- 
pass. Per  Lord  Ellenbonntgh, "  This  is  not  like  a  malicious  prose- 
cution, where  the  party  gets  a  valid  warrant  or  writ,  and  gives 
it  to  an  officer  to  be  executed.  There  was  clearly  a  trespass 
here  in  seizing  the  plaintiff,  and  the  defendant  therefore  was 
a  trespasser  in  procuring  it  to  be  done ;  nor  is  proof  of  malice 
necessary."  Flewster  v.  Boyle,  1  Campb.  187. 
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Proof  of  the  imprisonment,]  The  circumstance*  which  will 
amount  in  law  to  an  arrest  or  imprisonment  aaro  stated  in 
another  place,    Vide  ante,  p.  304,  and  pott,  "Actios?  sgsis* 

Defence. 

In  actions  against  justices,  constables,  churchwardens,  itc^ 
the  defendants  may  give  any  special  justification  in  evidence 
nuder  the  general  issue,  21  Joe.  1  e.  12,  s.  2  infra.    A  private 


individual  is  not  within  the  above  statute,  unless  ha  m 
in  aid  .of  the  constable.  See  Bond  v.  Butt,  2  C.  ««4  P.  3*£ 
And  unless  he  be  within  the  statute,  he  must  plead  his  justnV 
cation  specially,  and  must  prove  it  as  stated.  Mere  suspicion 
will  not  justify  a  private  person  in  apprehending  another  on 
a  charge  of  felony,  though  it  is  evidence  in  mitigation  of 
damages  under  the  general  issue.  Adems  v.  Moore,  2  Safes* 
N.  P.  865,  4th  Ed.  Chirm  v.  Morris,  R.  and  M.  424,  S  C.  and 
P.  361 ,  5.  C.  Cowles  v.  Dunbar,  2  C.  and  P.  568,  onrf  sat  Bwg* 
Aam  v.  Garnauit,  1  E*p.  Di^.  337. 

A  constable  who  has  reasonable  ground  for  suspecting  that 
a  felony  has  been  committed,  or  is  about  to  be  committed,  is 
justified  in  arresting  the  party  whom  he  suspects,  but  in  order 
to  justify  a  piivate  individual  in  making  the  arrest,  he  must 
not  only  show  a  reasonable  ground  of  suspicion,  but  ho  most 
prove  that  a  felony  has  actually  been  committed.  Beckwkk  v. 
PhiUnf,  6  B.  and  C.  635.  Hedge*  v.  Chapman,  2  Bingh.  523, 
Stonehouse  v.  Elliott,  2  T.  R.  ol5,  Ex  parte  Krone,  1  B.  and 
C.  261. 

A  private  person  may  imprison  another  to  prevent  the  com* 
mitting  of  a  felony.    Handeock  v.  Baker,  2  JB.  and  P.  260. 

Where  the  plaintiff  was  in  fact  protected  from  arrest  as  a 
privileged  person,  it  is  a  good  defence  to  show  that  he  did 
not  insist  on  his  privilege.    See  Pike  v.  Carter,  3  Bingh.  84. 

Witnesses,  , 

Where  in  an  action  against  three  persons  for  false  imprison- 
ment, the  plaintiff  had  connected  all  the  defendants  as  joint 
trespassers,  it  was  ruled  that  declarations  made  by  one  of  the 
defendants  after  the  imprisonment,  and  in  the  absence  of  the 
others,  were  admissible.  Wright  v.  Court9  2  C.  and  P.  239. 
Where  one  person  puts  a  party  into  the  custody  of  another, 
what  is  said  and  done  by  that  other  is  evidence  against  the 
person  placing  the  party  in  custody,  though  said  or  dona  in 
his  absence.  Per  Garrow,  B.  Powell  v.  Hodgetts,  2  C.  and  P. 
433.  But  the  declarations  of  one  tort  feazor  are  not  evidence 
for  the  others.    Daniels  v.  Potter,  1  M.  and  M.  MSS. 
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TRESPASS  TO  PERSONAL  PROPERTY. 

'  The  evidence  for  the  plaintiff,  in  an  action  of  trespass  for 
taking  away  or  injuring  personal  property,  varies  according  to 
the  nature  of  the  issue  joined  between  the  parties. 

Form  of  action,  trespass  or  case.']  In  cases  of  accidents  arising 
in  driving  carriages,  steering  ships,  &c,  questions  have  frer 
quently  arisen  as  to  the  proper  form  of  action.  The  following 
distinctions  may  be  drawn  from  the  decisions  on  this  subject* 
See  2  H.  a.  442,  («)  4tk  Ed. 

t .  Where  the  injury  is  both  wilfut  and  immediate,  as  where 
a  person  wilfully  rows  a .  boat  against  nets  and  destroys  them, 
Tripe  v.  Potter,  cor.  Yates  J.  cited  8  T.  R.  191,  trespass  is  the 
only  form  of  remedy.  See  Ogle  v,  Barnes,  8  T.  R.  192.  Mereton 
v.  Hardern,  4  B.  and  C.  227. 

2.  Where  the  injury  is  immediate  but  not  wilful,  occurring 
only  by  the  negligence  of  the  party,  as  where  a  man  firing  a 
gun  without  sufficient  caution  accidentally  hurts  another. 
Weaver  v.  Ward,  Hob.  134,  Underwood  v.  Hewson,  1  Str.  596, 
or  where  a  person  drives  on  the  wrong  side  of  the  way  in  the 
{lark  and  accidentally  injures  another  carriage,  Leame  v.  Brayf 
3  East,  593,  Lotan  v.  Crass,  2  Qampb.  465,  Hopper  r.  Reeve,  1 
B.  Moore,  407,  or  where  a  person  steering  a  ship  through 
ignorance  or  unskilfulness  runs  it  against  another,  CoviU  v. 
faming,  1  Qampb.  497,  trespass  may  be'maintained.  But  tres- 
pass is  not  the  only  form  of  remedy,  for  the  party  injured  may 
as  it  sejems  waive  the  trespass  and  sue  in  case  for  the  negli- 
gence. Thus  where  the  plaintiff  declared  that  the  defendants 
so  incautiously,  carelessly,  negligently,  and  inexpertly  ma* 
naged  and  steered  their  ship,  that  by  reason  of  their  negli- 
gence &c,  the  ship  sailed  and  ran  foul  of  the  ship  of  the 
plaintiff ;  after  verdict  for  the  plaintiff  and  motion  in  arrest  of 
judgment,  the  Court  of  King's  Bench  refused  to  arrest  the 
judgment.  Ogle  v.  Barnes,  8  T.  R.  188.  Turner  v.  Hawkins.,  i 
B.  and  P.  472.  So  where  the  declaration  stated  that  the 
defendant  took  such  bad  care  of  his  cart  and  horse  in  driving, 
that  through  his  negligence,  inattention,  and  want  of  care,  &c, 
the  cart  struck  the  horse  of  the  plaintiff  with  such  force  ana 
violence,  that  the  horse  was  much  hurt,  &c. ;  on  demurrer 
the  court  intimated  a  clear  opinion,  that  as  the  injury  was 
expressly  alleged  in  the  declaration  to  have  arisen  from  mere 
negligence,  inattention,  and  want  of  care,  the  demurrer  could 
not  be  sustained.  Rogers  v.  lmbleton,  2  Bits,  and  Put.  N.  JR. 
117.  Recog.  Moreton  v.  Hardern,  4  B.  and  C.  227. 
.  Jn  Hall  v.  Pickard,  3  Qampb.  187,  it  is  said  by  Lord  Ellen- 
borough  that  "  it  may  be  worthy  of  consideration,  whether  ia 
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those  instances  where  trespass  may  be  maintained  the  part? 
may  not  waive  the  trespass,  and  proceed  for  the  tort."     In  an 
action  on  the  case  against  several  persons  as  owners  of  a 
coach,  for  carelessly  and  negligently  driving  their  coach,  by 
their  servant,  &c,  it  appeared  that  at  the  time  of  the  accident 
one  of  the  defendants  was  himself  driving,  and  it  was  insisted 
that  the  action  ought  therefore  to  have  been  in  trespass,  and 
not  in  case,  but  the  Court  of  King's  Bench  held  the  action  to 
be  rightly  brought,  for  that  the  plaintiff  had  a  right  to  sue  all 
the  defendants,  and  that  trespass  could  not  have  been  main- 
tained  against  them  all.   Bayley,  J.  said  in  reference  to  Learnt 
v.  Bray,  that  the  court  there  did  not  decide  that  an  action  on 
the  case  would  have  been  improper ;    "  No  doubt,"  his  lord- 
ship said,  "trespass  lies  when  an  injury  is  inflicted  by  the 
wilful  act  of  the  defendant,  but  it  is  also  clear  that  case  will 
lie  when  the  act  is  negligent  and  not  wilful."     Holroyd,  J. 
said,  "  In  cases  where  there  is  no  ground  of  action  except  the 
trespass,  perhaps  case  will  not  lie,  but  where  an  actual  damage 
has  been  sustained,  the  trespass  may  be  waived,  and  an  ac- 
tion is  maintainable  on  the  special  circumstances  of  the  case." 
Littledale,  J.  said,  "  Here  the  defendant  Hardern  may  at  the 
moment  have  done  all  in  his  power  to  avoid  the  accident,  but 
may  have  been  unable  to  do  so  in  consequence  of  antecedent 
negligence,  and  it  being  found  that  the  plaintiff  sustained  the 
injury  in  consequence  of  his  careless  driving,  that  sustains 
the  present  form  of  action."    Moreton  v.  Hardern,  4.  B.  and  C, 
223.    See  also  Branscomb  v.  Bridges,  1  B   and  C.  145. 

3.  Where  the  injury  is  not  immediate,  but  consequential,  tres- 
pass will  not  lie,  and  case  is  the  proper  remedy.  "  In  all  the 
books  the  invariable  principle  to  be  collected  is,  that  where 
.the  injury  is  immediate  on  the  act  done,  there  trespass  lies, 
but  where  it  is  not  immediate  on  the  act  done,  but  consequen- 
tial, then  the  remedy  is  in  case."  Per  Le  Blanc,  J.  Leame  v. 
Bray,  3  East,  602.  Covell  v.  Laming,  1  Campb.  498.  Day  v. 
Edwards,  5  T.  JR.  649. 

4.  Where  the  act  arises  by  the  negligence  of  the  defend- 
ant's servants,  trespass  cannot  be  maintained,  and  case  is  the 
only  remedy.  Morley  v.  Gaisfbrd,  2  H.  Bl.  442.  Hvggett  v. 
Montgomery,  2  Bos.  and  Pal.  N.  R.  446.   4  B.  and  C.  227. 

5.  Where  the  property  injured  is  not  in  the  immediate  pos- 
session of  the  owner,  but  has  been  let  to  hire,  the  owner  must 
bring. case,  and  cannot  maintain  trespass,  for  it  is  in  the  na- 
ture of  an  injury  to  his  reversion.  Hall  v.  Pickard,  3  Campb. 
187.  But  the  mere  gratuitous  bailing  of  the  property  to 
another,  does  not  take  it  out  of  the  possession  of  the  owner 
so  as  to  prevent  him  from  maintaining  trespass.  Lotan  v. 
Cross,  2  Campb.  464. 

Evidence  under  the  general  issue.]    The  plaintiff  under  the 
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general  issue  must  prove  bis  possession  of  the  chattels,  but 
be  need  not  prove  bis  title  as  aguinBt  a  wrong-doer,  see  poet 
p.  305.  The  landlord  of  a  furnished  house  cannot  maintain 
trespass  against  the  sheriff  for  taking  the  goods  in  execution. 
Ward  v.  Macwtley,  4  T.  JR.  489.  But  it  is  sufficient  if  the 
plaintiff  at  the  time  the  act  was  done  had  the  onati  active  pos- 
session of  the  chattels ;  thus  a  person  who  has  the  rijrht  of 
property  may  maintain  trespass  though  not  actually  in  posses- 
sion, for  the  right  of  property  draws  to  it  the  right  of  posses- 
ion. Therefore  where  goods  are  taken  after  the  owner's 
death,  and  before  probate  g«  anted  to  his  executor,  the  latter, 
after  probate  granted,  may  maintain  trespass.  Corn.  Dig.  Tres. 
(B.  4),  Smith  v.  Milles,  1  T.  R.  480.  So  the  lord  of  a  manor 
may  maintain  trespass  for  au  estray  or  wreck,  before  seizure, 
Ibid.  So  a  person  who  has  leased  his  land  for  years,  without 
any  reservation  of  the  timber,  may  have  trespass  de  bonii 
asportatis,  during  the  continuance  of  the  term,  against  a  third 
person,  who  wrongfully  cuts  down  the  timber,  and  after  it  is 
severed  carries  it  away.  Ward  v.  Andrews,  2  Chittifi  636.  So 
if  the  owner  of  a  chattel  gratuitously  permit  another  to  use 
it,  he  may  maintain  trespass  for  an  injury  done  to  it  while  it 
is  so  used.  Lotan  v.  Cross,  2  Campb.  464.  But  it  is  otherwise 
where  the  chattel  is  let  to  him ;  thus  where  the  plaintiff  hired 
a  chariot  for  the  day,  and  appointed  the  coachman  and  fur- 
nished the  horses,  it  was  held  that  he  was  properly  described 
as  the  proprietor  and  owner  of  the  chariot.  Croft  v.  Alison, 
4  B.  and  A.  590. 

The  plaintiff  must  show  an  act  amounting  to  a  trespass  on 
the  part  of  the  defendant.  Thus  where  a  sheriff  seizes  goods 
after  a  secret  act  of  bankruptcy  by  the  owner,  upon  which 
a  commission  subsequently  issues,  the  sheriff  cannot  be  made 
a  trespasser  by  relation,  and  trover,  and  not  trespass,  is  the 
proper  remedy.  Cooper  v.  Chitty,  1  Burr.  20,  Smith  v.  MiUes, 
1  T.  R.  475. 

Throwing  down  and  breaking  a  jar  has  been  held  to  be  a 
sufficient  asportation  and  conversion  of  a  chattel  to  entitle  the 
plaintiff  to  full  costs,  Gosson  v.  Graham,  1  Stark.  55. 

Defence. 

Evidence  under  the  general  issue.]  Under  the  general  issue  , 
the  defendant  may  show  that  the  goods  in  question  were  not 
the  property  of  the  plaintiff.  Thus  in  an  action  against  a  she- 
riff for  taking  the  plaintiff's  goods,  the  defendant  may  show; 
under  the  general  issue,  that  the  plaintiff  derives  title  to  the 
goods  under  a  bill  of  sale  fraudulent  as  against  creditors,  and 
that  the  defendant  took  them  under  a  judgment  and  execution 
against  the  real  owner:  Martin  v;  Podgert  2  W.  BL  701,  see 
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Lake  r.  BiUers,  1  Li.  Bapm.  733.  But  where  the  sheriff  juati- 
fies  taking  the  plaintiff's  own  goods  under  a  writ  of  execution, 
such  justification  should  he  specially  pleaded;  lor  the  pro- 
perty of  the  goods  continues  in  the  plaintiff  till  executions**- 
cuted,  and  the-  sheriff  therefore  cannot  show  that  when  he 
took  them  they  were  not  the  plaintiff's  goods.  J3L  N.  P.  91, 
sat  pott,  in  "  Actions  again*  Sheriffs"  So  the  defendant  cannot 
justify,  under  the  general  issue,  the  cutting  the  posts  and  rail* 
of  the  plaintiff,  though  put  upon  the  defendant  s  soil.  Walsh 
v.  AW*,  8  East,  394.  But  where  the  defendant  was  a  pound* 
keeper,  and  merely  received  into  his  pound  the  cattle  takeo 
fey  others,  it  was  held  that  he  was  not  even  primd  facie  a  tres- 
passer, and  that  he  might  give  his  defence  io  evidence  under 
the  general  issue.  Bodkin  v.  Powell,  Qnaper,  476.  Although  in, 
trespass  for  taking  goods,  as  a  distress  for  rent,  the  defendant 
may  give  his  justification  in  evidence  under  the  general  issue, 
by  stat.  11  G.  II.  c.  19,  s.  SI,  yet  where  the  goods  have  heen> 
clandestinely  removed  from  the  premises,  and  afterwards  seised 
hy  the  defendant,  the  defence  must  he  specially  .pleaded* 
Vaughan  v.  Davis,  1  Esp.  256,  Fwmeaux  v.  Foiherby,  4  Gevpo*. 
136. 

In  trespass  for  destroying  a  picture  the  defendant  may  show, 
in  mitigation  of  damages,  that  it  was  a  scandalous  libel,  and 
the  plaintiff  shall  only  recover  the  value  of  the  canvass  and 
paint.  Da  Bast  v.  Beresfirrd,  2  Campb.  511. 


TRESPASS  QUARE  CLAUSUM  FREGIT* 

Under  the  general  issue  in  trespass  quare  elausumf regit  the 
plaintiff  must  prove  his  possession  of  the  locus  in  quo,  and  the 
trespass  committed  by  the  defendant.  Where  a  justification 
or  other  special  plea  is  pleaded,  the  evidence  varies  according 
t#  the  nature  of  the  issue  joined  between  the  parties. 

Evidence  of  possession. ]  In  order  to  maintain  this  action,  the 
plaintiff  ought  to  have  had  possession  actual  or  constructive* 
Topham  v.  Dent,  6  Bingh.  516.  Any  possession  is  a  legal  pos- 
session as  against  a  wrong-doer.  Graham  v.  Peat,  1  East,  246, 
CeUeris  v.  Cowper,  4  Taunt.  547,  Dyson  v.  Collide,  5  B.  and  A. 
603.  Thus  a  person  occupying  crown  lands,  under  a  parol  li- 
cense, has  such  a  possession  as  entitles  him  to  maintain  tres- 
pass against  a  wrong-doer.  Harper  v.  CkurUsworth+4  B.  and  C 
574.  So  if  a  tenant  holds  over  after  the  expiration  of  his  lease, 
or  incurs  a  forfeiture  by  committing  waste  or  otherwise,  yet  if 
the  landlord  permits  him  to  continue  in  actual  possession  s* 
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jnav  .maintain  trespass  against  any  person  entering  nponiam, 
andl  not  having  a. better  title  than  himself.  Per  LMtieial*  J,9 
Jtid.  594t.  Com.  Dig.  Trespass  (B.  \).  But  commissioners  .erf 
sewers  under  stat.  a»3  H.  VHi.-c.  5,  have  jM>t  each  a  posees>> 
sion  in  their  works,  a* -will  enable  them  to  maintain  trespass 
for  breaking  dawn  a  wall,  or  dam,  erected  by  them  across  a 
navigable  river.  Duke  of  Newcastle  v.  Clark,  8  Taunt.  -60S.  Sue* 
commissioners  have  merely  a  right  to  enter  upon  the  locus  in 
qua  for  -the  purpose  of  doing  certain  sots.  Dyson  r.  Ce4Hchf 
5  B.  and  A.  603.  So  tbe  persons  who  by  16  and  17  Car.  M. 
are  authorised  to  make  navigable  certain  rivers,  have  no  in- 
terest in  the  soil'  of  a  bank  formed  of  the  earth  excavated  from 
the  channel  of  a  river,  so  as  to  entitle.them  to  maintain  treat- 
pas*  quart  clausumfregit  for  an  injury  to  such  bank.  HeUu  v. 
-Goldfinch,  1  B.  mid  C.  805.  But  where  certain  private  indi- 
viduals contracted  with  the  proprietors  of  a  navigation  to  forna 
a  canal,  and  erected  a  dam  of  earth  and -wood  upon  a  close; 
wkh  the  permission  of  the  owner,  for  the  purpose  of  oom> 
.pleting  their  work,  it  was  held  that  they  had  a  sufficient  po*^ 
session  to  support  trespass  against  a  wrong-doer.  Dyson  v.Cot- 
lick,  5  B.  and  A.  600. 

Where  a  party  has  an  interest  in  the  soil,  it  is  net  in  all 
cases  necessary  that  he  should  have  an  exclusive  possession^ 
Thus  the  owner  of  the  soil  of  a  street,  dedicated  to  the  public, 
may  maintain  trespass  for  an  injury  to  the  soil ;  Lade  v.  Snap* 
•herd,  2  Str.  1004 ;  and  so  also  with  regard  to  the  owner  of  a 
qnarket.  Mayor  of  Northampton  v.  Ward,  1  WiU.  107. 

It  is  nqt  necessary  that  a  party  who  enters  upon  land  should 
declare  that  he  enters  to  take  possession,  it  is  sufficient  if  ha 
-does  any  act  to  show  his  intention.  His  servants  ploughing 
•the  land  will  be  evidence  of  possession.  Butcher  v.  Butcher, 
7  B.<mdC.  399,  1  M.  and  R.  280,  S.  C.  The  occasional  pos- 
session of  the  key  of  a  chapel  with  license  to  preach  there  is 
•not  sufficient  to  maintain  trespass.  Revete  v.  Brown,  5  Bingk.  T. 

Evidence -tf  fcssession^-froperty,  er  interest  in4he  seU,  notnf* 
4xesary.]  Exclusive  possession,  without  property  or  interest 
in  the  soil,  is  sufficient  to  maintain  -this  action.  Thus^one  who 
has  the  hetbage,  Co.  Litt.  4  B.  Weldon  v.  Bridgwater,  Cpo. 
Etie.  42  J ,  Vut.  M.  Trespass  (H.),  or  the  vesture  or  pasture -of 
a  dose,  Co.  Litt.  4b.  B.  N.  P.  85,  WUsen  v.  Maehreth,  3  Burr, 
1097,  Parker  v.  Staniland,  11  East,  $66,  Boons  v.  Roberts,  5  B;. 
and  C.  837 ,  may  maintain  trespass.  So  a  person  .entitled  te 
•he  exclusive  enjoyment  of  a  crop  growing  on  land,  during  the 
jproaer  period  of  its  full  growth,  and  until  it  be  cut  and  car- 
ried away,  may,  in  respect  of  such  exclusive  posset6ion,>maia» 
tain  trespass.  Per  Lard  Etlenborough,  Crosby  t>.  Wmdsw&rth,  6 
East,  609,  Tomkinson  v.  Russel,  9  Price,  287.  So  where  a  person 
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has  an  exclusive  right  of  digging  turves.  Wilton  r.  Matkretk> 
3  Burr,  1824 ;  or  a  grant  of  underwood.  Hoe  v.  Taylor,  Cro. 
EUx.  413.  So  the  owner  of  a  free  warren.  F.  N.  B.  86.  M. 
Com.  Dig.  Trespass,  (j4.2).  Lord  Dacre  v.  Tebb,  2  W.  Bt.  1151* 
Smith  v.  Kemp,  2  Satk.  637  ;  but  tee  Weldon  v;  Bridgwater.  Cro. 
Eli*.  421.  And  where  a  meadow  is  divided  annually  amongst 
Certain  persons  by  lot,  after  their  several  portions  are  allotted, 
each  has  an  exclusive  possession,  and  may  maintain  trespass. 
Weidon  v.  Bridgwater,  Cro.  Eli%.  421,  Co.  LitU  4  o;  48, 6.  5  East* 
481,  IS  East,  159, 1  B.  and  C.  389. 

Evidence  of  possession — immediate.']  '  It  must  appear  that  the 
plaintiff  was  in  the  actual  and  immediate  possession  of  the 
locus  in  quo  when  the  trespass  was  committed.  Therefore  an 
heir  before  entry,  who  has  only  a.  seisin  in  law,  cannot  main- 
tain trespass*  dam.  Dig-  Trespass  (B.  3).  So  a  bargainee  be* 
lore  entry.  Ibid.  Barker  v.  Keat,  2  Mod.  251,  Geary  v.  Bear' 
treft,  Carti  66,  but  tee  Anon.  Cro.  Eliz.  46.  So  neither  the  co* 
nusee  of  a  fine,  Berry  v.  Goodman,  2  Leon.  147  Arg.  a  devisee, 
Anon.  2  Mod.  7,  Gemy  v.  Bear  croft,  Bridgm.  Judgm,  495,  a  sur- 
renderee, Br.  Ab.  Surr.  50,  a  reversioner  after  the  expiration 
of  an  estate  for  life  or  years,  Keilw.  163,  a.  Com.  Dig.  Tresp. 
{B;  3);  nor  a  lessee  for  years,  Keilw.  163,  a.  Bae.  Ab.  leases, 
-M;  can  bring  trespass  before  entry.  So  a  parson  before  in- 
duction; Plowd.  528.'  But  after  induction  he  may  maintain 
trespass  for  an  injury  to  the  glebe-lands,  although  he  has  not 
made  an  actual  entry  upon  the  part  on  which  the  trespass  was 
committed,  for  tbe  act  of  induction  puts  him  into  possession 
of  part  for  the  whole.  Bulwer  v.  Bidwer,%  B.  and  A.  470.  On 
the  determination  of  a  lease  at  will  by  the  death  of  the  lessee, 
the  lessor  may  maintain  trespass  before  entry.  Co.  Litt.  62, 6. 
Geary  v.  Bearerof't,  1  Lev.  202.  And  there  are  authorities  to 
show  that  where  land  is  let  to  a  lessee  at  will,  and  a  trespass 
is  done  to  the  land,  both  the  lessor  and  lessee  may  maintain 
trespass.  Per  Holroyd,  J„  Harper  v.  Charletworth,  4  B.  and  C. 
583.  See  2  Bel.  Ab.  551,  /.49.  Com.  Dig.  Tresp.  (B.2.)Bridgm. 
Judgm.  496  (n).  If  a  leasee  at  will  commits  voluntary  waste, 
the  lessor  may  immediately  maintain  trespass  against  him;  for 
the  committing  Waste  amounts  to  a  determination  of  the  will* 
Lady  Shretosbury't  ease,  5  Rep.  13,  b.  Co,  Lit.  57,  «..  Where 
trees  are  excepted  in  a  lease,  the  lessor  may  maintain  trespass 
quare  clausum  f  regit  against  any  one  who  cuts  them  down,  for 
by  the  exception  of  the  trees  the  land  on  which  they  grow  if 
excepted  also.  Br.  Ab.  Trevp.  55,  Athmead  r.  Rangor,  1  La\ 
Raym.  552.  Actual  possession  at  the  time  of  the  trespass 
done  is  sufficient ;  it  is  not  necessary  that  the  plaintiff  should 
be  in  possession  at  the  time  of  action  brought.  2  Rol.  Ab.569. 
L  20; 
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Evident*  of  possession  by  relation.]  Although  to  maintain  this 
Action  the  plaintiff  must  have  had  the  immediate  possession  at 
the  time  oi  the  injury,  yet  there  are  some  cases  in  which,  by 
the  doctrine  of  relation,  the  plaintiff  is  allowed  to  recover  for 
trespasses  committed  at  a  period  when  he  was  not  in  fact  in 
possession.  Thus  a  disseisee  who  re-enters  revests  the  pos- 
session in  himself  ab  initio,  and  may  have  trespass  against  the 
disseisor  or  a  stranger,  for  any  act  of  trespass  committed  be- 
tween the  disseisin  and  the  re-entry,  2  Rot.  Ab.  550, 1. 7.  554* 
/.  39.  Co.  LiU  257,  a;  but  where  a  fine  has  been  levied  with 
proclamations,  the  re-entry  of  the  party  will  not  revest  the 
possession  by  relation  ab  initio.  Compere  v.  Hicks,  7  T.  R.  727, 
Hughs*  v.  Thomas,  13  East,  486. 

Evidence  of  the  ownerslup  of  wastes,  rivers,  walls,  ditches,  <5fc] 
The  waste  land  adjoining  to  a  public  highway  is  presumed,  in 
the  first  instance,  to  belong  to  the  owner  of  the  adjoining 
land,  as  the  highway  itself  usque  adjilum  does,  and  not  to  the 
lord  of  the  manor,  Steel  v.  Prickett,  %  Stark,  468.  And  this  rule 
is  the  same  whether  the  adjoining  land  be  freehold  or  copy- 
hold. Doe  v.  Pearsey,  7  B.  and  C.  304*  Cooke  v.  Green,  11 
Price,  736.  The  presumption  is  to  be  confined  to  that  extent, 
and  if  the  narrow  strip  be  contiguous  to,  or  communicate  with 
open  commons  or  larger  portions  of  land,  the  presumption  is 
either  rebutted  or  considerably  narrowed,  for  the  evidence  of 
ownership  which  applies  to  the  larger  portions,  applies  also  to 
the  narrow  strip  which  communicates  with  them.  Grose  v. 
West,  7  Taunt.  41.  Headlam  v.  Hedley,  Holt,  463.  The  cutting 
down  trees  in  a  way,  or  clear. ng  it,  is  evidence  to  prove  the 
right  of  soil  of  the  way.  See  Berry  v.  Goodman,  2  Leon.  148. 
Vin.  Ab.  Evid.  (7'.  b.  102.) 

Fresh  rivers  of  common  right  belong  to  tbe  owners  of  the 
soil  adjacent,  so  that  the  owners  of  the  one  side  have  of  com- 
mon right  the  property  of  the  soil,  and  consequently  the  right 
of  fishing  usque  adjilum  aqua,  and  the  owners  of  the  other  side 
the  right  of  soil  or  ownership,  and  fishing  to  the  Jilum  aquts 
on  their  side.  If  a  man  is  owner  of  the  land  on  both  sides,  by 
common  presumption  he  is  owner  of  the  whole  river.  Halo 
de  jure  maris.  Hare.  Law  Tracts,  5.' 

A  wall  differs  in  point  of  ownership  from  a  bank,  being  an 
artificial  edifice,  not  foimed  from  the  materials  of  the  place 
where  it  stands,  and  the  property  therefore  of  such  wall  is 
said  to  be  in  him  who  is  bound  to  repair  it,  while  the  property 
in  a  bank  follows  that  of  the  soil  from  which  it  is  constructed. 
CalUs  on  Sewers,  74,  4th  ed.  see  D.  of  Newcastle  v.  Clark,  8 
Taunt.  602.  Where  A.  licensed  13.  to  build  a  bridge  on  his 
land,  and  B.  covenanted  to  build  the  bridge  for  the  public  use 
and  to  repair  it,  i£wa£  held  that  the  property  in  the  materia^ 
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&t  the  bridge  when  built  and  dedicated  to-  the  public,  Conti- 
nued in-  B.,-  subject  to  the  right  of  passage  by  the  public,  and 
that  when  severed  and  taken  away  by  a  wrongdoer,  Bt  might' 
maintain  trespass  for  the  asportation.  Hmrrtiony.  Parker,  & 
East,  154>  teeSpoonerv.  Brewter,  3  Btngn*  189.  If  two  tenants' 
in  severalty  build  a  party  wall,  one  half  of  the  thickness  of 
Which  stands  on  the  land-  of  each;  Which  is  contributed  by 
eech  under  die  building  act,  14  G.  III.  c.  78 ;  the  wail 
ensues  the  nature  of  the  land,  and  the  owners  of  the  lands  aie 
not  tenants  in  common  of  the  wall.  Matte  r.  Hewkbu,  5  Temu 
SO.  But' in  a  case  to  which  the-  building  act  doea  not  apply, 
the  common- user  of  a  wall  separating  adjoining  lands  belong' 
ing  to  different  owners,  is  printd  facie  evidence  that  the  watt 
and  the  land  on  which  it  stands  belong  to  the  owners  of  the 
adjoining  lands  in  equal  moities  as  tenants  in  common.  C*kitt 
r.  Porter,  8  JB.  and  C.  257. 

Where  two  adjacent  fields  are  separated  by  a- hedge  and' 
ditch,  the- hedge  primd  facts  belongs  to  the  owner  of  the  field 
in  which  the  ditch  is  not.  If  there  are  two  ditches,  one  oa- 
each  side  of  the  hedge,  then  the  ownership  of  the  hedge  wast 
be  ascertained  by  proving  acts  of  ownership*  Per  Barley,  J.t 
Guy  y.  West,  2  Settc.  N.  i\  1418.  The  rule  with  regard-  to 
ditching  is  this:  no  man  making  a  ditch  can  out  into  bis 
neighbour's  soil,  but  usually  he  cuts  to  the  very- extremity  of 
his  own  land,  he  is  of  course  bound  to -throw  the  soil,  which 
he  digs- out,  upon  his  own  land,  and  after,  if  he  likes  it,  he 
plants  a  hedge  upon  the  top  of  it ;  therefore  if  he  afterwards 
outs  beyond  the  edge  of  the  ditoh,  he  outs  into  his  neigh- 
bour's land  and  is  a  trespasser :  no  rule  about  four  feet  and 
eight  feet  has  any  thing  to  do  with  it*  Per  Lawrence  J.t  Vemlet 
v.  Milier,  3  Taunt.  138.  The  land  which  constitutes  the 
ditch,  in  point  of  law,  is  part  of  the  close,  although  it  be  on 
the  outside  of  the  bank.  Per  Hohvyd,  J.,  Dos  v.  Penney; 
t  B.  and  C.  508.  Where  lands  abutting  on  a  ditch  and  a  lane 
on  each  side  belong  to  different  owners,  the  presumption  is, 
that  a  hedge  and  ditch  on  one  aide,  both  belong  to  the  occu- 
pier of  the  land  on  that  side.  Per  Bay  icy,  J.,  Afoye  v.  Reed, 
*  M«  and  R.  65. 

It  is  said  that  if  A.  plants  a  tree  at  the  extreme  limits  of 
his  own  land,  and  the  tree  growing,  extends  its  roots  into  the 
fond  of  B.,  A.  and  B.  are  tenants  in  common  of  tike  tree  ;•  but 
if  all  the  roots  grew  in  A.'s  land,  though  the  boughs  shadow 
tfie  land  of  B.,  the  property  is  in  A.  Per  HeU,  C.  J.,  Water- 
many.  Soper,  1  Ld*  Raym.  737,  JB.  N.  P.  85,  #  RaL  Rejh.965; 
but  according  to  another  authority,  if  a  tree  gfows  in  A.'s 
dose,  and  roots  in  B.'s,  yet  the  body  of  die  main  part  of  the 
free  being  in  the  soil  of  A.,  all  the  residue  of  the  tree  belongs 
tohw.M*#env..Poilie,2R<>l.~fapil4U'  fe»latB-cs*ei-£** 
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Ifekfe,  J.,  ruled,  that  the  tree  belongs  to  him  in  whose  soil  it 
fine  sown  or  planted.  Holder  v.  Coatet,  1  M.  andM.  11*. 


Evidence  of  Ike  locality  of  tftepromar.]  The  venue  in  this  ac- 
tion i»  local,  and-  therefore  trespass  will  not  lie  for  breaking 
sad  entering  a  house  in  Canada.  Donlem  v.  Matthews,  4  T.  ft. 
SOS.  Although'  it  is  not  necessary  to  name,  or  to  specify  the 
abuttals  of  the  toeutm  quo,  yet  if  it  be  named  or  described  by 
its  abuttals,  a  material  variance  will  be  fatal.  Thus,  if  the  de- 
scription be  "  on  the  south  side,  abutting  on  the  mill  of  A.," 
die  plaintiff  must  prove- a  mill  there  in  the  tenure  of  A.,  but 
it  will  be  sufficient,  though  there  be  a  highway  between  them. 
2  BoL  Ah.  678,  L  10,  B.  N.  P.  89,  Gitb.  Ev.  237.  Extreme 
strictness,  however,  is  not  observed  in  the  proof  of  abuttals ; 
thus,  if  a  close  be  described  as  abutting  towards  the  east,  but 
it  proves  to  be  north  inclining  to  east,  the  proof  is  sufficient, 
2  RoL  Ab.  678,  J.  13,  Roberts  v.  Karr,  1  Taunt.  501.  Where 
the  close  is  stated  to  be  situated  in  a  certain  parish,  the  proof 
must  correspond  with  the  statement.  Taylor  v.  Hoommt,  1  B. 
Metre,  161.  If  it  is  stated  to  be  in  the  parish  of  A.,  it  is 
enough  if  A.  has  a  church  and  overseers  of  its  own,  although, 
perhaps,  strictly  speaking,  it  may  only  be  a  hamlet ;  in  such 
am  action  the  court  will  not  try  a  question  of  parochiality, 
Amo%*  %  Campb.  4« 

Evidence  of  trespem  committed  by  defendant.']     Trespass  lies 
against  the  party  who  did  the  trespass,  and  all  aiding  him, 
Com.  Dig.  Trap.  (C.  1),  and  a  person  may  become  a  trespasser 
by  previous  command,  or  where  the  trespass  has  been  com- 
mitted for  his  use  and  benefit,  by  subsequent  assent,  Barker  v. 
Braham,  3  Wilt.  377.  Thus  a  person  who  sends  out  his  hounds 
and  bis  servants,  and  invites  others  to  hunt  with  him,  though 
he  does  not  himself  accompany  them  upon  the  plaintiff's  land, 
is  answerable  for  the  trespass  committed  by  them  to  the  extent 
of  the  damage  done  by  them.    Baker  v.  Berkeley,  3  C.  and  P. 
32  ;  but  a  feme  covert  and  an  infant  cannot  make  themselves 
trespassers,  either  by  prior  command  or  subsequent  assent. 
Co.  hHt.  180,  b.  note  (4),  357,  b.    A  master  is  not  liable  for 
the  wilful  trespass  of  his  servant,  2  Rol.  Ab.  553, 1.  l2$.    But 
where  he  orders  his  servant  to  do  an  act,  the  natural  conse- 
quence of  which  is  a  trespass,  and  the  servant  uses  ordinary 
care  in  the  execution  of  the  order,  the  master  is  liable,  though 
be  directs  the  servant  to  avoid  the  trespass.  Gregory  v.  Piper, 
9  B.  and  C.  591.  A  party  is  liable  for  the  acts  of  his  attorney, 
en  proof  of  the  retainer,  as  in  the  following  case : — A.  em- 
ployed B.  an  attorney  to  enforce  payment  of  a  debt.    B.  di- 
rected his  agent  to  sue  out  a  justrcies  in  the  county  court.- 
Before  the  return  of  the  jutticies,  the  debtor  paid  the  debt  and 
easts  to  Bv    His  agent  not  knowing  of  tmch  judgment,  after- 
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wards  entered  up  judgment  in  the  County  Court,  although 
the  defendant  had  not  appeared,  and  sued  out  execution,  under 
which  the  goods  of  the  debtor  were  seized ;  it  was  held  that 
both  A.  and  B.  were  liable  as  trespassers.  Bates  v.  Pilling,  6 
3.  and  C.  38 ;  see  also  Crook  v.  Wright,  R.  and  M.  278.  The 
owner  of  animals  mansuete  nature  is  liable  for  trespasses  com- 
mitted by  them  in  the  land  of  another ;  Keilw.  3,  b.  Com.  Dig. 
Trap.  (C.) ;  but  a  person  from  wliose  land  animals  fere  nature, 
as  rabbits,  &c.  escape,  is  not  liable  for  an  injury  done  by 
them.  Boulstonscase,  5  Rep.  104,6.  Cooper  v. 'Marshal,  1  Burr. 
259,  and  see  Mason  v.  Keeling,  1  Ld.  Bourn.  608,  Latch,  13, 
Beckwiih  v.  Shtrrdike,  4  Burr.  2093. 

Where  the  defendant  enters,  &c.  under  an  authority  in  law, 
the  plaintiff  may  show  that  he  has  abused  such  authority,  and 
so  become  a  trespasser  ab  initio,  but  a  mere  non-feasance  will 
not  be  such  an  abuse.  Six  Carpenters1  ease,  8  Rep.  146,  a.  A 
lessor  who  enters  to  view  waste  and  does  damage,  or  staysail 
night,  a  commoner  who  enters  to  view  his  cattle,  and  cuts 
down  a  tree,  a  man  who  enters  a  tavern  and  continues  there 
all  night  against  the  will  of  the  landlord,  are  all  trespassers 
ab  initio.  Com.  Dig.  Tresp.  (C.  2).  So  an  officer  who  neglects 
to  remove  goods  attached,  within  a  reasonable  time,  and  con- 
tinuesin  possession.  Reed  v.  Harrison,  2  W.  BL 1218,  Aitken- 
head  v.  Blades,  5  Taunt.  198.'  A  person  distraining  who  re- 
mains in  possession  above  the  five  days,  and  disturbs  the 
party,  is  a  trespasser,  for  the  period  only  during  which  he 
remains  in  possession  after  the  five  days  expired.  Winter- 
bourne  v.  Morgan,  11  East,  395,  par  Le  Blanc  and  Bay  ley,  J.  J., 
Meeting  v.  Ketnble,  2  Campb.  115.  The  abuse  of  an  authority 
i nfact  will  not  in  general  render  the  party  a  trespasser  ab 
initio.  Six  Carpenters*  case,  8  Hep.  146,  6.  As  to  the  repli- 
cation of  abuse,  see  post. 

By  stat.  6  Anne,  c.  18,  guardians,  trustees,  husbands, 
seized  in  right  of  their  wives,  and  tenants  pur  autre  via  hold- 
ing over  without  consent,  are  declared  trespassers,  but  the  act 
does  not  extend  to  tenants  for  years.    B.  N.  P.  85. 

Evidence  under  alia  enormia,  and  in  aggravation  of  damages.] 
In  trespass  for  breaking  and  entering  die  plaintiff's  house, 
evidence  that  the  defendant  also  debauched  the  plaintiff's 
daughter  has  been  allowed  under  alia  enormia.  Per  Holt,  C.  J., 
Russell  v.  Corn,  6  Mod.  127,  cases  temp.  Holt,  699,  Sippora  v. 
Basset,  X  Sid.  245,  B.  N.  P.  89.  But  it  is  said  to  be  the  safest 
and  most  convenient  rule  not  to  admit  under  this  general 
averment,  proof  of  such  facts  as  the  debauching  of  a  daughter, 
which  are  entirely  unconnected  in  their  nature,  and  distinct 
from  the  substantive  ground  of  the  action  (the  trespass  in 
entering  the  house),  though  in  point  of  time,  the  one  may 
have  immediately  followed  the  other.    2  PhiU*  Evid.  185,  mi 
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ante,  p.  300.  In  trespass  for  breaking  and  entering  tbe  house 
of  the  plaintiff,  he  may  be  allowed  to  give  in  evidence,  that 
his  wife  was  so  terrified  by  the  conduct  of  the  defendant,  that 
she  was  immediately  taken  ill,  and  soon  afterwards  died  ;  but 
this  evidence  was  held  admissible  only  for  the  purpose  of 
showing  how  outrageous  and  violent  the  trespass  was,  and  not 
as  a  substantive  ground  of  damage.  Huxley  v.  Berg,  1  Stark, 
98.  So  where  the  plaintiff  declared  against  the  defendant  for 
breaking  and  entering  her  house,  and  under  a  false  charge 
that  the  plaintiff  had  stolen  property  in  her  house,  ransacking 
and  searching,  &c.  whereby  she  was  injured  in  her  credit,  it 
was  held  that  the  declaration  was  good,  and  that  the  jury 
might  give  damages  for  the  trespass  as  aggravated  by  the  false 
charge.  BracegirdU  v.  Orford,  2  M.  and  S.  77.  The  jury  may 
consider  not  only  the  mere  pecuniary  damage  sustained  by  the 
plaintiff,  but  also  the  intention  with  which  the  fact  has  been 
done,  whether  for  insult  or  injury.  Per  Abbott,  J.,  Sears  r. 
Lyons,  2  Stark.  318.  See  Merest  v.  Harvey,  1  Marsh.  139. 

Evidence  itnder  the  general  issue.']  Under  the  general  issue  the 
defendant  may  give  evidence  of  title  in  himself,  though  a  mere 
wrong-doer  cannot  show  that  the  plaintiff  has  no  property. 
B.  N.  P.  91.  The  defendant  may  under  this  plea  prove  the  soil 
and  freehold  in  himself,  or  that  he  held  as  tenant  to  the 
owner  of  the  land,  or  that  the -plaintiff  held  as  tenant  to  him 
(the  defendant),  and  that  his  tenancy  bad  expired  at  the  time 
when,  &c.  Dod  v.  Kyffin,  7  T.  R.  354,  Argent  v.  Durrant,  8 
T.  R.  403,  Turner  v.  Meymott,  1  Bingh.  158.  So  he  may  en* 
title  himself  to  the  possession,  as  the  plaintiff's  mortgagee 
for  years,  or  as  the  lessee  of  such  mortgagee.  Johnson  v.  How* 
son*  i  M.  and  R.  226.  So  he  may  prove  that  the  freehold  and 
right  of  possession  were  in  a  third  person,  by  whose  com- 
mand he  entered.  Diersley's  case,  1  Leon.  301,  8  T.  R.  403, 
Giib.  Evid.  255.  The  command  must  be  proved ;  Dairies  v. 
Lorimer,  Lane.  Spring  Ass.  1824;  but  it  has  been  ruled  that  tLe 
declarations  of  the  owner,  made  after  the  trespass,  are  inad- 
missible to  prove  the  command.  Garr  v.  Fletcher^  2  Star*.  71. 
The  defendant  may  also  show,  under  tbe  general  issue,  that 
he  was  tenant  in  common  with  the  plaintiff,  or  that  a  third 
person  by  whose  command  he  entered  was  tenant  in  common 
with  the  plaintiff.  Ross's  ease,  3  Leon.  83,  Gilb.  Ev.  235.  But 
where  the  subject  matter  which  was  held  in  common  has  been 
destroyed,  tenancy  in  common  is  no  defence,  as  where  one 
tenant  in  common  grubs  up  and  destroys  a  hedge.  Voyce  v. 
Vayce,  Goto.  201. 

In  general  every  matter  of  justification  or  excuse  must  be 
pleaded  specially,  as  a  right  of  common,  Co.  Liu.  283,  a ;  a 
right  of  way  or  easement,  Vin.  as.  Ev.  (Z.  a.)  GUb.  Ev.  251 ; 
defect  of  fences,  Co.  Lilt,  283,  a;  a  license,  GUb.  Ev,  249; 
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an  authority  in  law,  Cam.  Dig.  Pleader  (3  M.  35) ;  and' bo  of 
all  matters  in  discharge  of  the  action  as  accord  and  eatisfac- 
tion.  Bird  v.  Randall,  3  Burr.  1353.  But  by  various  statutes 
particular  persons  are  enabled  to  give  the  special  matter  in 
evidence  under  the  general  issue,  parties  distraining  for  rent 
•near  by  11 G.  II.  c.  19,  s.  21,  justices  of  the  peace,  mayors, 
constables,  &c.  by  7  Jac.  I.  c.  5,  churchwardens  and  over- 
seers by  21  Jac.  I.  c.  12.     See  ante,  p.  369. 

Under  the  general  issue  the  defendant  cannot  prove  as  a 
bar  that  the  plaintiff  is  jointenant,  or  tenant  in  common  of  the 
locus  in  que  with  a  third  person,  which  is  matter  of  plea  in 
abatement.  Brown  r.  Hedges,  1  Solk.  290.  B.  N.  P.  91.  Gift. 
J3v.  234.  But  he  may  give  such  evidence  in  order  to  redace 
the  plaintiff's  damages  pro  tonto.  Nelthorpe  v.  Dorrington,  2 
Lev.  113.  B.  N.  P.  35.  So  he  may  show  other  circumstances 
which  he  could  not  have  pleaded  in  mitigation,  as  in  trespass 
for  cutting  trees,  that  they  were  applied,to  purposes  for  which 
the  plaintiff  had  covenanted  to  furnish  timber.  Renneil  v. 
Wither,  Manning's  Index,  291.  2d  Ed. 

Evidence  an  the  plea  of  liberum  tenementum.']  Where  the  de- 
fendant pleads  liberum.  tenementum,  that  the  locus  in  quo  is  his 
soil  and  freehold,  or  the  soil  and  freehold  of  a  third  person  by 
whose  command  he  entered,  the  issue  is  upon  him,  and  he 
must  prove  it  either  by  direct  evidence  of  tide,  or  by  the  pre- 
sumptive evidence  of  title  arising  from  acts  of  ownership, 
&c.  Where  the  plaintiff  has  declared  generally  for  a  trespass 
to  his  close  in  A.  without  naming  thexjlose,  and  the  defendant 
has  pleaded  lib.  ten.  upon  which  the  plaintiff  has  taken  issue, 
it  will  be  sufficient  for  the  defendant  to  prove  a  freehold  in 
himself  any  where  in  A.  which  will  entitle  him  to  a  verdict. 
Helwis  v.  Lamb,  2  Salk.  453,  Goodrightv.  Rich,  7  T.  R.  355,  1 
Sound.  299,  b  (n).  The  plaintiff  in  such  case  should  have 
new  assigned,  setting  out  the  name  or  abuttals  of  the  locus  ts 
quo.  But  if  the  plaintiff  names  the  real  name  of  the  close  in 
his  declaration,  and  the  defendant  pleads  lib.  ten.  generally 
without  setting  out  the  abuttals  of  the  close,  upon  which  issae 
is  joined,  the  plaintiff  may  recover  on  proving  a  trespass  done 
to  a  close  in  his  possession,  bearing  the  name  stated  in  the 
declaration,  though  the  defendant  may  have  a  close  in  the 
same  parish  known  by  the  same  name ;  and  it  will  not  there- 
fore be  necessary  for  the  plaintiff  to  new  assign.  Cocker  v. 
Crompton,  1  B.andC.  489. 

Evidence  under  plea  of  justification  generally.']  Where  to  a 
plea  of  justification  the  plaintiff  has  replied  de  injuria  sito*  pro- 
pria absque  tali  causa,  the  whole  matter  of  the  plea  is  pvt  in 
issue,  and  must  be  proved,  so  far  as  it  is  material  to  consti- 
tute a  justification.    The  plaintiff  declared  for  breaking  and 
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entering-  hw^dwelling -house,  assaulting  and  imprisoning  him, 
and  during  his  imprisonment  assaulting,  striking,  and  pushing 
Kim  in  a  violent  manner,  and  the  defendant  pleaded  a  justifi- 
cation under  a  writ  and  warrant,  under  which  he  entered,  fee. 
and  arrested,  &c.  and  because  the  plaintiff,  after  he'had  been 
so  taken  into  custody  under  and  by  virtue  of  the  said  wiit 
and  warrant,  behaved  and  conducted  himself  in  a  violent  end 
outrageous  manner,  and  could  not  otherwise  be  kept  in  a  safe 
and  proper  manner,  the  defendant  was  obliged  to  push  anal 
pull  about  the  plaintiff,  &c.  and  to  (rive  him  a  few  blows,  tics* 
A  battery  during  the  imprisonment  was  proved,  but  the  de- 
fendant, though  he  proved  the  'arrest,  gave  no  evidence  of 
outrageous  conduct  by  the  .plaintiff  while  in  custody,  and  it 
was  held  that  the  plea  was  not  proved.   PkUUps  v.  Homgate,  5 
5.  and  A.  220.    But  where  the  plea  consists  of  two  facte, 
either  of  which,  if  separately  pleaded,  amounts  to  a  good  de- 
fence, it  will  be  sufficient  for  the  defendant  to  prove  either  of 
those  facts.     SpiUbitry  v.  MicMetkwaite,  1  Taunt.  146.  And  it 
is  sufficient  to  prove  a  justification  which  covers  the  trespass* 
although  it  does  not  cover  the  matter  of  aggravation.     Thus 
where  the  plaintiff  declares  for  breaking,  entering,  and  •«- 
petfcng,  and  the  defendant  justifies  only  the  breaking  and  en* 
taring,  it  is  sufficient,  for  the  breaking  and  entering  are  the 
gist  of  the  action,  and  die  expulsion -is  only  matter  of  aggra- 
vation ;  if  the  plaintiff  had  wished  to  take  the  advantage  of 
the  expulsion,  he  should  have  shown  the  special  matter  in  a 
new*  assignment.  Taylor  v.  Cote,  3T.fi.  292,  1  H.  Bl.  555, 
fS.'C.  So  where  to  trespass  for  breaking  and  entering  a  house., 
and  staying  therein  three  weeks,  the  defendant  pleaded  a 
justification,  as  to  breaking,  and  entering,  and  slaying  in  the 
'fiouse  twenty-four  hours,  and  it  was  proved  that  he  stayed  in 
-the  house  more  than  twenty- four  hours,  Lord  Ellenborough 
Iteld  that  the  justification  was  proved,  and  that  if 'the  plaintiff" 
{meant  to  rely  upon  the  excess  beyond  the  twenty-four  hours, 
lie  ought  to  have  said  so  by  a  new  assignment.    MonprivtUt  v» 
Smith,  2  Campb.  175,  seevUso  Lmribertv.  Hodson,  1  Bingh.  317, 
1  Sound.  28,  a  (n). 

Evidence  en  pha  of  right  tfwayJ]  The  eases  in  which  the 
grant  of  a  way,  ante,  p.  16,  and  the  dedication  of  a  way  to  the 
public,  anie,y.  17,  will  be  presumed,  have  been  already  stated. 
If  die  defendant  plead  a  right  of  way,  and  the  plaintiff  deny 
the  Tight,  the  latter  may  give  in  evidence  ihat  the  way  has 
"been  stopped  by  order  of  two  justices ;  but  the  order  must 
pnrsne  the  form  prescribed  by  statute,  and  any  material  va- 
riance will  be  fetal.  Davison  v.  Gitt/1  Eatt,  *64,  WeUk  v. 
Nath,  8  East,  394,  De  Ponthieu  v.  Pemqfiather,  5  TmmU  634. 
On  theirarerse  of  a  prescriptive  right  of  way,  the  defendant 
nnrjr  prove  that  the  way  was  extinguished  *by  unaty  of  pos- 
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and  adversely  to  the  person  holding  the*  lnesaifiaga*  and  land* 
in  respect  of  which  the  right  of  common  wastdabsed,  anertfas 
defendant  rejoined  that  the  close  in  which,  &o.  hod  net  bam 
occupied  or  enjoyed  for  thirty  yean  or  upwards,  in-  severalty 
or  adversely,  a*  alleged  in  the  replication ;  and  the  jury  found 
that  part  of  the  garden  had  been  enclosed  within  the- thirty 
years,  end  that  the  alleged  trespass  was  committed  uv  that 
part  of  the  garden  only  ;  it  was  held  that  upon  this  fradmg 
the  defendant  was  entitled  to  the  verdict,  whether  tbe  words 
of  the  issue,  "  the  close  in  which,"  &o.  constituted- aaentire 
or  divisible  allegation ;  if  it  waa  an  entire  allegation  it  com- 
prehended the  whole  of  the  enclosure  to  which  the  name  of 
Burgetf  Cleave  Garden  attached,  and  in'  that  caae  the^plakithf 
was  bound  to  prove  that  the  whole  of  the  garden  bad  bees 
enclosed  upwards  of  thirty  years,  or  if  it  was  -a  divisible  aV> 
legation,  it  was  confined  in  its  meaning  to  that  spot  in  which 
the  trespass  had  been  committed,  and  the  jury  having  found 
that  the  spot  had  not  been  enclosed  thirty  years,  it  waa  im- 
material whether  the  rest  had  been  so  or  not.  Bicknrd*  v. 
Paste,  2  B.andC.91Q. 

^  Evidence  en  plea  of  license.']  If  to  a  plea  of  license  the  plain* 
tiff  reply  a  denial  of  the  license,  the  defendant  moat  prove  a 
license  sufficient  to  entitle  him  to  commit  the  act  complained 
of.  The  keeping  open  of  the  doors  of  a  house  in  which  there 
is  a  public  billiard  table,  is  a  license  in  fact  to  all  persons  to 
enter  for  the  purpose  of  playing.  Ditcham  v.  Bend,  3  Campb+ 
525.  It  is  not  sufficient  to  show  a  license  by  a  servant,  unless 
it  be  in  law  the  license  of  the  master,  Holdingshuw  v.  Rag, 
Cro.  Eliz.  876 ;  or  by  a  wife ;  Taylor  v.  Fisher,  Cro.  JBtit*  245 ; 
pr  by  a  daughter,  Cock  v.  Wortham,  SeUo.  N.  P.  1040.  A  license 
includes,  as  incident  to  it,  a  power  to  do  every  thing  without 
which  the  act  Uoensed  cannot  be  done.  Thus  if  A.  licensee 
B.  to  enter  his  house  to  sell  goods,  B.  may  take  assistants,  if 
necessary,  for  the  purpose  of  selling  the  goods,  and  if  it  be 
pleaded  that  B.  andC.  and  D.  his  servants,  by  his  command 
entered  for  that  purpose,  and  necessarily  continued  there  far 
so  long,  it  will  be  intended  that  it  waa  necessary  for  them  ail- 
to  enter,  Dennet  v.  Grover,  WUUiy  195 ;  but  an  authority 
from  a  tenant  to  his  landlord,  in  the  absence  of  the  former,  to 
let  the  premises,  will  not  justify  the  landlord  in  entering  the 
premises  (the  key  being  lost)  through  a  window,  by  means  of 
a  ladder,  in  order  to  shew  the  house.  AmeaUer  v.  jtftatiag,  % 
D.  and  R.  714. 

,  If  the  plaintiff  in  fact  did  license  the  defendant,  and  the 
defendant  has  exceeded  the  license,  such  fact  cannot  he  gfereft 
in  evidence  under  a  denial  of  the  license,  butshonld'be  new  as- 
signed; Ditcham  v.  Bond,  3  Catnpb.  594, 1  Sound.  300,  d  (*);. 
hut  it  seems  that  where  the  defendant  pleads  that  he 
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ted  the  trespass  complained  of  with  the  license  of  the  plain- 
tiff, a  revocation  of  the  license  may  be  proved  upon  an  issue 
joined  upon  this  plea,  for  it  shows  that  there  was  no  license 
at  the  time  of  the  trespass.  Per  Best,  C«  J.,  and  Holroyd,  J^ 
Bridge  v.SeddaU,  Derby,  Sp.  Ass.  1827  ;  %  PkiU.  Ev.  194,  7th 
Ed.,  but  tee  Serjeant  Williams's  note,  1  Sound.  300,  d.  And  so 
where  a  man  abuses  an  authority  in  law,  whereby  he  becomes 
a  trespasser  ab  initio,  such  abuse  must  be  replied.  1  Sound, 
300,  d  (n).  On  the  other  hand,  where  the  plaintiff  means  to 
deny  the.  justification  set  up  in  the  plea,  lie  must  take  issue 
upon  it  and  not  new  assign.  Thus,  where  the  defendant 
pleads  an  entry  to  abate  a  nuisance,  and  the  plaintiff  new  as- 
signs  unnecessary  violence,  he  will  not  be  allowed  to  give 
evidence  to  negative  the  nuisance.  Pickering  v.  Rudd,  1  Stark* 
56.  And  where  the  declaration  states  the  trespasses  to  have 
been  committed  on  divers  days  and  times,  and  the  defendant 
pleads  a  license,  to  which  the  plaintiff  replies  de  injuria  sud 
propria  absque  tali  causd,  the  defendant  must  show  a  license  co- 
extensive with  the  trespasses  proved,  and  the  plaintiff  will 
succeed,  unless  the  defendant  can  show  a  license  for  each  tres- 
pass proved  by  the  plaintiff.  Barnes  v.  Hunt,  11  East,  451. 

Evidence  under  new  assignment. ~]  A  new  assignment  waives 
and  abandons  the  trespass  which  the  defendant  has  justified,  t 
Sound.  299,  e  (n).  Therefore  where  tbe  defendant  pleads  lib* 
ten.  and  the  plaintiff  new  assigns,  the  defendant  ought  not  to> 
plead  that  the  place  mentioned  in  the  new  assignment  is  th* 
same  as  that  mentioned  in  the  plea,  but  if  in  truth  they  are 
the  same,  the  defendant  should  plead  not  guilty,  and  the  plain- 
tiff will  not  be  allowed  to  give  evidence  of  any  trespasses 
committed  in  tbe  place  mentioned,  in  the  plea.  Pratt  v.Groome* 
15  East,  235,  B.  N,  P.  92.  So  where  the  defendant  pleaded 
that  the  place  where,  &c.  was  part  of  a  common  which  had 
been  allotted  to  him,  to  which  the  plaintiff  new  assigned  that 
tbe  trespass  complained  of  was  in  another  place,  upon  its 
being  stated  in  the  opening  of  the  plaintiff's  counsel  to  the 
jury  that  the  trespass  was  in  the  same  place,  but  that  the  de- 
fendant had  no  title  to  it,  it  was  held  that  the  plaintiff  could 
not  recover.  Anon,  eked  16  East,  86.  So  if  the  defendant  jus- 
tifies under  legal  process,  which  is  in  fact  irregular,  and  the 
plaintiff,  instead  of  traversing  the  plea,  new  assigns  that  the 
trespass  complained  of  was  on  another  and  different  occasion, 
such  new  assignment  admits  the  justification  stated  in  the 
plea,  and  if  the  plaintiff  can  only  prove  one  trespass,  that 
trespass  will  be  covered  by  the  plea,  and  the  defendant  will 
be  entitled  to  a  verdict.  Oaklu  v.  Davis,  16  East,  82,  and  see 
Mdnson  v.  Matteson,  2  7.  JR.  176,  ante,  p.  371. 

On  the  other  hand,  if  there  were  in  fact  two  trespasses,  and 
there  is  only  one  count  in  the  declaration,  and  the  defendant 
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has  pleaded  a  justification  which  he  can  prove,  thongh  lie 
cannot  prove  a  justification  to  both  trespasses,  the  plaintiff 
must  new  assign,  for  the  defendant  will  be  entitled  to  a  ver- 
dict on  proving  his  justification,  and  the  plaintiff  cannot  give 
evidence  of  the  other  trespass,  see  ante,  p.  370.  So  where  the 
plaintiff  relies  on  an  excess  by  the  defendant,  he  must  new 
assign  such  excess,  ante,  p.  370. 

In  some  cases,  as  already  stated,  ante,  p.  313,  the  plaintiff 
may  both  reply  aud  new  assign,  and  will,  if  he  sueceeds,  be 
entitled  to  recover  for  the  trespasses  attempted  to  be  justified 
in  the  plea,  as  well  as  for  those  covered  by  the  new  assign- 
ment. But  the  plaintiff  cannot  both  reply  and  new  assign, 
where  the  plea  in  fact  covers  the  whole  of  the  trespasses  which 
can  be  proved  under  the  declaration.  Thus  where  in  trespass- 
for  stopping  the  plaintiff's  cattle  and  cart  ou  a  particular  day, 
the  defendant  pleaded  in  justification  that  the  plaintiff  was 
loading  his  cart  with  turf  wrongfully  cut  from  a  waste,  and 
that  he,  as  a  bailiff  of  the  lord,  took  it  from  him,  to  which  the 
plaintiff  replied  de  injur  id,  &c.  and  new  assigned  trespasses* 
on  other  days,  it  was  held  that  the  plaintiff  could  not  both 
reply  and  new  assign.  Taylor  v.  Smith,  7  Taunt.  156,  CheasUf 
V.  Barnet,  10  East,  73. 

Where  the  defendant  justifies  and  the  plaintiff  relies  upon 
an  net  which  renders  the  defendant  a  trespasser  ab  initio,  such 
act  should  be  replied,  for  should  the  plaintiff  new  assign  that 
the  trespass  is  a  different  trespass,  he  cannot  recover,  since 
he  can  only  prove  one  continued  act  of  trespass,  the  justifica- 
tion of  which  is  admitted  by  the  new  assignment.  Aikinhmd 
r.  Blades,  b  Taunt,  198.  Nor  can  the  plaintiff  in  such  case  re- 
cover under  a  replication  of  de  injurid  sua  proprid  absque  tali 
causa.  Lambert  v.  Hodgson,  1  Singh.  S17. 


TRESPASS  FOR  MESNE  PROFITS. 

In  an  action  of  trespass  for  mesne  profits,  which  may  be 
brought  in  the  name  of  the  lessor  of  the  plaintiff  in  ejectment, 
or  (where  the  record  in  ejectment  is  evidence  of  the  title)  in 
the  name  of  the  nominal  plaintiff,  the  plaintiff  must  prove, 
1.  His  title.  2.  His  re-entry.  "3.  The  defendant's  liability  \ 
and  4.  The  amount  of  damages. 

Evidence  of  tills  J]  The  judgment  in  ejectment  is  sufficient 
proof  of  tide  for  the  plaintiff  in  this  action,  whether  it  be 
brought  by  the  lessor  of  the  plaintiff,  or  by  the  nominal  plain- 
tiff, against  all  who  are  parties  to  such  judgment,  and  whether 
the  judgment  in  ejectment  be  upon  verdict  or  by  default, 
Aslin  r.  Packer,  2  Burr.  665,  B.  N.  P.  87  ;  but  it  is  only  evi- 
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dence  of  title  from  the  time  of  the  demise  laid  in  the  decla- 
ration in  ejectment,  and  therefore  if  the  plaintiff  seeks  to  re- 
coyer  damages  anterior  to  that  time,  it  will  be  necessary  for 
liim  to  give  farther  evidence  of  his  title.  B.  N.  P.  87.  The 
judgment  in  an  action  of  ejectment  on  the  several  demises  of 
two  or  more  persons,  will  be  evidence  of  title  for  them  in  a 
joint  action  of  trespass  brought  by  them.  Chamier  v.  C lingo,  5 
M.  and  S.  64.  The  judgment  may  be  proved  by  an  examined, 
copy,  ante,  p.  44. 

Evidence  of  re-entry.']  As  the  plaintiff's  right  to  recover  da- 
mages for  the  time  during  which  he  was  out  of  possession  de- 
pends upon  the  proof  of  re-entry,  which  operates  to  revest 
the  possession  in  him  ab  initio,  vide  ante,  p.  307,  such  re-entry 
must  be  proved.  Where  the  action  is  brought  against  a  per- 
son who  was  party  to  the  ejectment,  and  entered  into  the  con- 
sent rule,  proof  of  the  judgment  in  ejectment  is  said  to  be 
sufficient,  without  proving  the  writ  of  possession  executed, 
because  by  entering  into  the  rule  to  confess,  the  defendant  is 
estopped  both  as  to  tbe  lessor  and  lessee,  so  that  either  may 
maintain  trespass  without  proving  an  actual  entry,  B.  N.  P.. 
87.  But  where  the  judgment  is  against  the  casual  ejector, 
and  no  rule  therefore  has  been  entered  into,  the  lessor  cannot 
maintain  trespass  without  an  actual  entry,  and  there- 
fore ought  to  prove  the  writ  of  possession  executed,  B.N.P^ 
87,  which  is  done  by  producing  an  examined  copy  of  the  writ 
and  of  the  sheriff's  return.  The  plaintiff  may  also  prove  a 
re-entry  by  showing  that  he  was  let  into  possession  with  the 
consent  of  the  defendant.     Calvert  v.  Horsfall,  4  Esp.  167, 

Evidence  of  defendant's  liability.]    The  plaintiff  must  prove 
the  defendant's  liability  by  showing  him  in  possession  of  the 
premises.  For  this  purpose  the  judgment  in  ejectment  will  be 
evidence  against  one  who  was  a  party  to  it,  though  not  against 
a  stranger,  and  therefore  a  judgment  in  ejectment  against  a 
wife  cannot  be  given  in  evidence  against  her  husband.    Denn 
t.  White,  7  T.  it.  111.    And  where  after  judgment  by  default 
against  the  casual  ejector,  an  action  for  the  mesne  profits  was 
brought  against  the  landlord,  who  had  been  in  the  receipt  of 
the  rents  and  profits  from  the  day  of  the  demise,  Lord  Ellen- 
borough  ruled  that  the  judgment  in  ejectment  was  not  evi- 
dence against  the  defendant  without  notice  of  the  ejectment; 
but  that  a  subsequent  promise  by  him  to  pay  tbe  rent  and 
costs,  amounted  to  an  admission  that  he  was  a  trespasser,  and 
that  tbe  plaintiff  was  entitled  to  the  possession.     Hunter  v. 
Britts,  3  Campb.  455.    Though  the  judgment  in  ejectment  is 
evidence  to  show  the  liability  of  the  defendant,  yet  it  is  no 
evidence  of  the  time  during  which  the  defendant  has  been  in 
possession;  tbe  consent  rule  admits  possession  by  the  defend-  . 
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ant  at  the  time  of  the  service  of  the  declaration ;  but  if  the 
plaintiff  seeks  damages  for  an  earlier  period,  be  must  give 
farther  evidence  of  the  possession.  Due  v.  Gibbs,  %  C.  and  1\ 
615. 

The  damages.']  The  plaintiff  must  be  prepared  to  prove  the 
value  of  the  mesne  profits,  and  he  may  recover  not  only  the 
actual  mesne  profits,  but  also  damages  for  his  trouble,  &c 
Goodtitle  v.  Toombs,  3  Wtis.  121.  So  he  may  recover  the 
amount  of  the  taxed  costs  of  the  ejectment,  but  not  any  extra 
costs.  Doe  v.  Davis,  1  Etp.  358,  Brook  v.  Brydgts,  7  B. 
Moore,  471.  The  plaintiff  may  recover,  by  way  of  damages, 
costs  incurred  by  him  in  a  court  of  error  in  reversing  a  judge- 
ment in  ejectment  obtained  by  the  defendant.  Notdett  v.  Roake, 
f  B.  and  C.  404. 

Defence* 

If  the  plaintiff  seeks  to  recover  the  mesne  profits  for  more 
than  six  years,  the  defendant  may  plead  the  statute  of  limita* 
lions.  B.  N.  P.  88.  But  bankruptcy  is  no  defence,  the  de- 
mand beingfor  Unliquidated  damages.  Goodtitle  v.  North,  DoagL 
564.  Under  the  general  issue  the  defendant  cannot  give  in 
evidence  that  the  plaintiff  accepted  the  rent  of  the  premises 
for  the  time  in  dispute,  and  agreed  to  waive  the  costs  of  the 
ejectment.  Doe  v.  Lee,  4  Taunt.  459.  Where  he  is  not  con- 
eluded  by  the-  record  in  ejectment,  the  defendant  may  contro- 
vert the  plaintiff  *s  title. 

Recovery  of  the  mesne  profits  in  ejectment.'}  By  stat.  1  Geo.  IV. 
c.  87,  s.  2,  whenever  it  shall  appear  on  the  trial  of  an  eject- 
ment, at  the  suit  of  a  landlord  against  a  tenant,  that  the  te- 
nant or  his  attorney  has  been  served  with  due  notice  of  trial, 
the  plaintiff  shall  not  be  non-suited  for  default  of  the  defend- 
ant's appearance,  or  of  confession  of  lease  entry  and  ouster, 
but  the  production  of  the  consent  rule  and  undertaking  of  the 
defendant,  shall  in  all  such  cases  be  sufficient  evidence  of  lease 
entry  and  ouster,  and  the  judge,  before  Whom  the  cause  is 
tried,  shall  permit  the  plaintiff  (whether  the  defendant  shall 
appear  upon  such  trial  or  not),  after  proof  of  his  right  to  re* 
cover  possession  of  the  whole,  or  of  any  part  of  the  pre* 
mises  mentioned  in  the  declaration,  to  go  into  evidence  of 
the  mesne  profits,  from  the  day  of  the  expiration  or  deter- 
mination of  the  tenant's  interest,  down  to  the  time  of  the  ver- 
dict given  in  the  cause,  or  to  some  preceding  day,  to  be  spe- 
cially mentioned  therein ;  and  the  jury  on  the  trial,  finding  ibr 
the  plaintiff,  shall,  in  such  case,  give  their  verdict  upon  the 
whole  matter,  both  as  to  the  recovery  of  the  whole  or  any 
patt  of  the  premises,  and  also  as  to  the  amount  of  the  damages 
to  be  found  for  the  mesne  profits ;  provided  that  this  shall  not 
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lie  construed  to  bar  any  landlord  from  bringing  an  action  of 
trespass  for  the  mesne  profit*  which  shall  accrue  from  the 
verdict,  or  the  day  therein  specified,  down  to  the  day  of  the 
delivery  of  possession  of  the  premises  recovered  in  the  ejecftr 
merit. 


TBOVEK. 


The  plaintiff  in  an  action  of  trover  must  prove,  1.  A  ge- 
neral or  special  property  in  the  goods,  or  as  against  a  wrong- 
doer a  possession  of  them  ;  2.  An  actual  or  constructive  pos- 
session, or  right  of  possession ;  and  3.  A  conversion  by  the 
defendant.  4.  The  value. 

Evidence  of  general  property  in  the  goods.']  Where  it  is  neces- 
sary to  prove  the  property  in  the  goods,  as  where  the  right  to 
them  is  disputed,  the  evidence  for  the  plaintiff  will  depend 
upon  the  nature  of  his  particular  title.  Where  there  is  both 
a  general  and  a  special  owner,  but  the  general  owner  has  not 
transferred  his  right  to  the  possession,  he  may  still  maintain, 
this  action ;  thus  where  he  has  delivered  the  goods  to  a  car- 
rier or  other  bailee,  and  so  parted  with  the  actual  possession, 
he  may  still  maintain  trover  for  a  conversion  by  a  stranger, 
for  the  owner  retains  the  possession  in  law,  as  against  a  wrong- 
doer, and  the  carrier  or  other  bailee  is  only  his  servant.  Gor- 
don v.  Harper,  7  T.  R.  12, 2  Saund.  47,  b  (n).  And  if  the  bailee 
of  goods  for  a  special  purpose  transfers  them  to  another  in 
contravention  of  that  purpose,  the  general  owner  may  main- 
tain trover  against  that  person,  though  he  be  a  bondjide  ven- 
dee, unless  the  goods  have  been  sold  in  market  overt.  Wil- 
kinson v.  King,  2  Campb,  335,  Lotschtnan  v.  Machin,  2  Stark,  311, 
but  see  2  Sound.  47,  b  (n). 

.Evidence  of  general  property — vesting  of  the  property,"]  With 
regard  to  the  time  at  which  the  property  passes  on  the  sale  of 
goods,  it  is  laid  down  in  a  very  recent  case,  that  where  goods 
are  sold,  and  nothing  is  said  as  to  the  time  of  delivery,  or  the 
time  of  payment,  and  every  thing  the  seller  has  to  do  with 
them  is  complete,  the  property  vests  in  the  buyer,  so  as  to 
subject  him  to  the  risk  of  any  accident  which  may  happen  to 
the  goods  (see  Tar  ling  v.  Baxter,  6  B,  and  C.  360),  and  the 
seller  is  liable  to  deliver  them  whenever  they  are  demanded, 
upon  payment  of  the  price,  but  the  buyer  has  no  right  to  have 
possession  of  the  goods  till  he  pays  the  price.  If  the  goods 
are  sold  upon  credit,  and  nothing  is  agreed  upon  as  to  the 
time  of  delivering  the  goods,  the  vendee  is  immediately  en- 
titled to  the  possession,  and  the  right  of  possession  and  the 
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right  of  property  rest  at  once  in  him,  but  his  right  of  pos- 
session is  not  absolute,  it  is  liable  to  be  defeated  if  he  be- 
comes insolvent  before  he  obtains  possession.  Per  Bay  ley,  /., 
Bloxam  v.  Sanders,  4  B.  and  C.  948.  Where  goods  in  bulk  are 
sold  at  so  much  a  ton,  the  property  in  them  does  not  pass  by 
the  sale  before  they  are  weighed  ;  Simmons  v.  Swift,  5  B.  and 
C.  857 ;  and  if  the  contract  be  within  the  statute  of  frauds, 
and  there  is  no  note  or  memorandum,  acceptance  or  earnest, 
the  contract  is  by  that  statute  not  good,  and  no  property 
passes.  5m  Bfoxame  v.  William*,  3  B.  and  C.  234,  and  see  ante, 
p.  216.  So  the  property  in  goods  passes  on  a  sale  by  auction, 
though  they  are  not  to  be  delivered  till  certain  duties  are  paid 
by  the  seller.  HirJs  v.  Whitehoute,  7  East,  571,  and  see  PhiUu 
more  v.  Barry,  1  Campb.  513,  Noy's  Max.  88.  Where  a  quan- 
tity of  iron  was  to  be  delivered,  under  a  contract  that  certain 
bills  outstanding  against  the  seller  should  be  taken  out  of  cir- 
culation, and  after  a  part  of  the  iron  had  been  delivered,  and 
no  bills  had  been  taken  out  of  circulation,  the  seller  brought 
trover  for  the  part  delivered,  it  was  held  that  it  being  only  a 
conditional  delivery,  and  the  condition  being  broken,  the  ac- 
tion might  be  maintained  ;  and  per  Bay  ley,  J.,  if  a  tradesman 
Bell  goods  to  be  paid  for  on  delivery,  and  his  servant  by  mis- 
take delivers  them  without  receiving  the  money,  he  may,  after 
demand  and  refusal  to  deliver  or  pay,  bring  trover  for  his 
goods  against  the  purchaser.  Bishop  v.  Shilttio,  2  B.  and  A. 
329  (n).  So  the  property  which  passed  by  the  sale  may  be 
devested  by  the  rescinding  of  the  contract.  Thus  where  A, 
sold  goods  to  B.  and  afterwards  and  before  the  delivery  to  B,, 
C.  became  possessed  of  the  goods,  and  on  b*ing  informed  of 
the  circumstances,  declared  that  he  would  not  deliver  them  to 
any  person  whatever,  it  was  held  that  A.  having  repaid  B. 
might  maintain  trover  against  C,  the  contract  between  A. 
and  B.  being  rescinded,  and  A.  being  remitted  to  his  former 
right.  Puttison  v.  Robinson,  5  M.  and  S.  105.  Where  A.  is  in- 
debted to  C.  and  B.  to  A.  and  it  is  agreed  between  them  that 
B.  shall  deliver  goods  to  C.  in  satisfaction  of  A.'s  debt,  and 
B.  converts  them  to  his  own  use,  C.  may  maintain  trover  for 
the  goods,  though  he  never  had  possession,  for  by  the  agree- 
ment the  right  is  in  him.  B.  N.  P.  35. 

Where  A.  agrees  to  build  a  ship  for  B.  and  it  is  part  of  the 
terms  of  the  contract  that  given  portions  of  the  price  shall  be 
paid  according  to  the  progress  of  the  work,  the  payment  of 
those  instalments  appropriates  specifically  to  B.  the  very  ship 
in  progress,  and  vests  in  him  a  property  in  that  ship.  Woods 
v.  Russell,  5  B.  and  A.  942.  But  where  goods  are  ordered  to 
be  made,  as  long  as  the  order  is  not  executed,  but  only  in  s 
course  of  execution,  no  property  in  general  passes  to  the  per- 
son for  whom  they  are  made.  Bishop  v.  Crawshay,  3  B.  and  C. 
419.  Mucklow  y.  Mangles,  1  Taunt.  318.    See  Carruthtrt  v. 
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Payne,  5  Bingh.  270.  Atkinson  v.  Bill,  8  B.  ami  C.  283,  ante, 
p.  223,  Cande  v.  Langley,  7  B.  and  C.  26. 
•  By  a  gt/t  of  goods  the  property  does  not  pass,  unless  the  gift 
be  by  deed  or  instrument  of  gift,  or  be  executed  by  an  actual 
delivery  of  the  thing  given  to  the  donee.  Iran's  v.  Small* 
piece,  2  B.  and  A.  551.  But  if  A.  in  London  gives  J.  S.  hia 
goods  at  York,  and  another  takes  them  away  before  J.  S.  ob- 
tains actual  possession,  J.  S.  may,  it  is  said,  maintain  trover 
or  trespass  for  them.  Br.  Ab.  Trespass,  303,  Hudson  v.  Hudson, 
Latch,  214,  2  Sound.  47,  a  (n),  sed  qtutre. 

By  &  fraudulent  or  illegal  tale  or  transfer  of  goods  no  property 
passes,  as  where  a  wharfinger  without  leave  of  the  owner  sells 
goods  in  his  possession.  Wilkinson  v.  King,  2  Campb.  335.  So 
where  in  case  of  a  sale  of  live  pheasants,  no  property  passes, 
the  58  G.  3,  c.  75,  prohibiting  the  buying.  Helps  v.  Glenister, 
8  B.  and  C.  553.  So  where  a  person  obtains  goods  upon  false 
pretences,  under  colour  of  purchasing  them,  the  property  is 
not  changed.  Noble  v.  Adams,  7  Taunt.  39.  Kilby  v.  Wilson, 
R.  and  M.  178.  So  where  stolen  goods  are  pawned,  the  pro- 
perty is  not  altered,  Parker  v.  Gillies,  2  Campb.  336  («)  ;  and 
by  stat.  1  Jac.  I.  c.  21 ,  s.  5,  the  sale  of  any  goods  wrongfully 
taken  to  any  pawnbroker  in  London,  or  within  two  miles 
thereof,  shall  not  alter  the  property.  But  if  stolen  goods  are 
sold  in  market  overt,  the  property  is  devested  out  of  the 
owner.  Thus  where  stolen  goods  were  purchased  in  market 
evert,  and  sold  by  the  purchaser  before  the  felon  was  con- 
victed, it  was  held  that  the  owner  of  the  goods  prose- 
cuting to  conviction,  could  not  maintain  trover  against  the 
purchaser  who  had  so  sold,  under  the  statute  21  H.  VIII.  c. 
11,  which  gives  restitution  to  the  owner  who  prosecutes  the 
felon  to  conviction,  although  he  gave  the  purchaser  notice  of 
the  robbery  while  the  goods  were  in  his  possession ;  for  the 
property  being  altered  by  the  sale  in  market  overt,  wns  not 
revested  in  the  owner  till  the  conviction  of  the  felon,  but  the 
defendant  had  parted  with  the  possession  before  that  time, 
and  therefore  could  not  be  said  to  have  converted  the  plain- 
tiff's goods.  Horwood  v.  Smith,  2  T.  R.  750 ;  and  see  Parker  v. 
Patrick,  5  T.  R.  175.  In  trover  for  stolen  property  it  does 
not  seem  to  be  necessary  for  the  plaintiff  to  show  the  mode  by 
which  it  passed  out  of  his  hands.  See  Down  v.  Hailing,  4  B. 
and  C.  334. 

By  a  writ  cf  execution  the  property  in  the  goods  is  not  al- 
tered until  execution  executed.  The  meaning  of  the  words 
that  the  goods  shall  be  bound  by  the  delivery  of  the  writ  to 
the  sheriff,  is  that  after  the  writ  is  so  delivered,  if  the  de- 
fendant make  an  assignment  of  the  goods,  unless  in  market 
overt,  the  sheriff  may  take  them  in  execution.  Per  Lord 
Hardwicke,  Lowthal  v.  Tomkins,  B.  N.  P.  91,  and  see  R.  y. 
AUnutt,  16  East,  278. 
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B  y  a  judgment  far  damage*  in  trover,  and  satisfaction  of  tht 
damages,  the  property  in  the  goods  taken  is  Tested  in  the  de- 
fendant, Adams  v.  Broughten,  %  Star.  1078,  Morris  v.  Robimm, 
3  B.  and  C.  206,  where  the  full  value  of  the  article  has  been 
recovered ;  but  unless  the  full  amount  is  recovered  the  judg- 
ment will  not  bar  even  other  actions  of  trover.  Per  Holroyd,  X, 
Ibid.  So  judgment  for  the  plaintiff  in  replevin  in  the  detmtt 
for  damages,  vests  the  property  of  the  goods  in  the  defendants 
Moore  v.  Waits,  1  Lord  Raym.  614. 

An  executor  or  administrator  has  the  property  of  the  goods 
of  the  testator  or  intestate  vested  in  him  before  his  actual 
possession ;  Com.  Dig.  Administration,  (£.  10),  and  though  ad- 
ministration be  not  granted  for  a  long  time,  yet  when  it  is 
granted  it  vests  the  property  in  the  administrator,  by  relation 
from  the  time  of  the  death  of  the  intestate.  Ibid.  2  Rol.  Ah.  554, 
I.  15.  25,  R.  v.  Hartley,  8  East,  410,  but  tee  Woolley  v.  Ciark,  5 
B,  and  A.  746,  where  it  is  said  per  Abbott,  C.  J.  that  the  pro- 
perty of  the  deceased  vests  in  the  administrator  only  from  the 
time  of  tbe  grant  of  the  letters  of  administration,  but  that  it 
vests  in  an  executor  from  the  moment.of  the  testator's  death. 
If  a  man  take  the  goods  of  another  by  wrong,  the  property 
is  not  altered.  Com.  Dig.  Biens  (£).  Nor  will  the  property  in 
goods  pass  by  an  award.    Hunter  v.  Rice,  15  East,  100. 

Questions  have  frequently  arisen  as  to  the  passing  of  pro- 
perty in  bank  notes,  promissory  notes,  and  other  securities 
tor  money.    The  general  rule  is,  that  bank  notes  or  bills, 
drafts  on  bankers,  bills  of  exchange,  or  promissory  notes, 
either  payable  to  order  or  indorsed  in  blank,  or  payable  to 
bearer,  when  taken  bona  fide,  and  for  a  valuable  consideration, 
pass  by  delivery,  and  vest  a  right  thereto  in  the  transferree* 
without  regard  to  the  title  or  want  of  title  in  the  person  trans- 
ferring them.  Per  Holreyd,  J.,  Wookey  v.  Pole,  4  B.  and  A.  9. 
Citing  Miller  v.  Race,  1  Burr.  452,  Grant  v.  Vaughan.  3  Burr. 
1516,  Peacock  v.   Rhodes,  Doug.  636.     So  exchequer  bills, 
Wookey  v.  Pole,  4  B.  and  A.  1 ;  and  Prussian  bonds,  Gordier 
v.  MeilvilLe,  3  B.  and  C.  45.     But  in  these  cases  it  is  a  ques- 
tion of  fact  for  the  jury,  under  all  the  circumstances  of  the 
case,  whether  the  bill,  &c.  has  been  taken  bond  fide  or  not,  and 
whether  due  and  reasonable  caution  has  been  used  by  the  per- 
sou  taking  it.  Per  Holroyd,  J.,  Gill  v.  Cubit t,  3  B.  and  C.  477. 
Where  a  Bank  of  England  note  for  1000/.  dated  12th  Oct.  1820, 
was  lost  in  London  in  April,  1821,  and  in  June,  1822,  was 
presented  for  change  to  a  banker  in  Liverpool,  by  a  person 
with  whom  the  latter  was  well  acquainted,  but  who  was  then 
in  pecuniary  difficulties,  and  he  changed  it  by  giving  bills 
which  had  some  time  to  run,  and  cash,  deducting  a  commis- 
sion, without  asking  any  questions  how  the  holder  came  pos- 
sessed of  it,  Holroyd,  J.  told  the  jury  that  if  they  were  of 
opinion  that  the  defendant  received  the  note  fairly  and  ~ 
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jUt,  in  the  ordinary  course  of  business,  and  had  given  full 
value  for  it,  he  would  be  entitled  to  a  verdict ;  but  if  on  the 
other  hand,  he  had  received  it  out  of  the  ordinary  coarse  of 
business,  and  had  not  in  fact  given  the  rail  value  for  it,  them 
the  plaintiffs  would  be  entitled  to  a  verdict.  The  jury  having 
found  for  the  plaintiffs,  the  court  refused  a  new  trial.  Egan 
v.  Thretfail,  5  D.  and  R.  386  (a).  So  where  a  bill  of  exchange 
was  stolen  during  the  night,  and  taken  to  the  office  of  a  dis- 
count broker  early  on  the  following  morning,  by  a  person 
whose  features  were  known,  but  whose  name  was  unknown  to 
the  broker,  and  the  latter  being  satisfied  with  the  name  of  the 
acceptor,  discounted  the  bill  according  to  his  usual  practice, 
without  making  any  inquiry  of  the  person  who  brought  it,  it 
was  held,  that  in  an  action  on  the  bill,  by  the  broker  against 
the  acceptor,  tbe  jury  were  properly  directed  to  find  a  verdict 
for  the  defendant,  if  they  thought  that  the  plaintiff  had  taken 
the  bill  under  circumstances  which  ought  to  have  excited  the 
suspicion  of  a  prudent  and  careful  man,  and  the  jury  having 
found  for  the  defendant,  the  court  refused  to  disturb  the  ver* 
diet.  Gill  v.  Cubkt,  3  B.  and  C.  466.  The  owner  of  a  check 
upon  a  banker  for  501.  having  lost  it  by  accident,  it  was  ten* 
dered  fire  days  after  the  date  to  a  shopkeeper  in  payment  of 
goods  purchased  to  the  value  of  6L  10s.  and  he  gave  the  pur* 
chaser  the  amount  of  the  check  after  deducting  the  value  of 
the  goods  purchased.  The  shopkeeper  the  next  day  presented 
the  check  at  the  banker's,  and  received  the  amount.  It  was 
held,  that  in  an  action  brought  by  the  person  who  had  lost  the 
check,  against  the  shopkeeper,  to  recover  the  value  of  the 
check,  the  jury  were  properly  directed  to  find  for  tbe  plaintiff 
if  they  thought  the  defendant  had  taken  the  check  under  cir- 
cumstances which  ought  to  have  excited  the  suspicion  of  a 
prudent  man,  and  second!  v,  that  the  shopkeeper  having  taken 
the  check  five  days  after  it  was  due,  it  was  sufficient  for  the 
plaintiff  to  show  that  he  once  had  a  property  in  it,  without 
showing  how  he  lost  it.  Down  v.  Hailing,  4  B.  and  C.  330. 
So  where  the  plaintiffs  were  robbed  of  a  Bank  of  England 
note  for  500/.  which  the  defendants,  bankers  in  a  small  town, 
some  months  afterwards,  discounted  for  a  stranger,  a  respect- 
able-looking man,  by  giving  him  dOOi.  worth  of  their  own 
notes,  in  trover  for  the  note,  Best,  C.  J.  left  it  to  the  jury  to 
determine,  as  well  whether  the  plaintiff  had  acted  with  due 
diligence  in  circulating  intelligence  of  the  robbery,  as  whe- 
ther the  defendant  had  exercised  sufficient  caution,  and  had 
observed  the  usual  course  of  business  in  exchanging  the  note  ; 
the  jury  having  found  for  the  plaintiff,  the  court  of  Common 
Pleas  refused  a  new  trial.  Snow  v.  Peacock,  3  Bingh.  406.  See 
Snow  v.  Leathern,  %  C.  and  P.  314.  Snow  v.  Saddler,  6  Bingh. 
610.  The  plaintiff  left  in  a  hackney-coach  in  London,  and 
lost  her  reticule  containing  a  lOOi.  bank  pest  bill  indorsed  in, 
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blank,  and  issued  hand-bills  proclaiming  her  loss.    The  de- 
fendant, a  banker  at  Brighton,  who  had  never  heard  of  the 
loss,  cashed  the  bill  for  a  stranger  eight   days  afterwards. 
The  stranger  on  being  asked  his  name  said  he  was  on  a  jour- 
ney, and  wrote  on  the  bill  a  fictitious  address  in  an  illiterate 
hand.    The  defendant  did  not  inquire  where  he  was  staying. 
It  was  held  that  the  defendant  was  liable  to  the  plaintiff  for 
the  amount  of  the  note.    Strange  v.  Wigney,  6  Bingh.  677. 
'Where   a  bill  has  been  stolen,  the  owner  must  give  no- 
tice immediately  in  order  to  apprise  the  public  of  the  lots. 
When  the  owner  of  a  bill  was  robbed  of  it,  eight  days  before 
it  became  due,  and  did  not  give  notice  of  his  loss  till  the  end 
of  seven  days,  and  then  only  to  the  acceptor,  Best,  C.  J.  left 
it  to  the  jury  to  say  whether  the  plaintiff  had  done  all  he 
ought  to  do  in  oider  to  apprise  the  public  of  the  loss;  and 
whether  the  defendant  had  acted  bond  fide  and  with  sufficient 
caution  ;  the  jury  having  found  a  verdict  for  the  defendant, 
the  court  of  Common  Pleas  refused  a  new  trial.    Beckwith  v. 
Corral,  2  C.  and  P.  261,  3  Bingh.  444,  S.  C.     But  though  the 
loss  of  the  note  lias  not  been  duly  advertised,  yet  if  it  has  been 
received  under  circumstances  that  induce  a  belief  that  the  re- 
ceiver knew  that  the  holder  had  become  possessed  of  it  disho- 
nestly, the  true  owner  is  entitled  to  recover  its  value  from  the 
receiver.    The  negligence  of  the  owner  is  no  excuse  for  the 
dishonesty  of  the  receiver.     But  the  negligence  of  the  one 
may  be  an  excuse  for  the  negligence  of  the  other,  and  might 
authorise  him  to  defend  himself  on  the  maxim  potior  est  eon-' 
ditio possidentis.  Per  Beet,  C.  J.  Snow  v.  Peacock,  3  Bingh.  406. 

Evidence  of  special  property.']     It  is  sufficient  for  the  plaintiff 
to  prove  that  he  has  a  special  property  in  the  goods  converted. 
Thus  a  carrier,  a  bailee,  the  sheriff  who  has  taken  goods  in 
execution,  B.  N.  P.  33,  the  agister  of  cattle,  Br.  Ab.  Tresp. 
67,  the  lord  who  seizes  an  estray  or  wreck  before  the  year  and 
day  expired,  B.  N.  P.  33,  may  maintain  this  action.     So  if  a 
house  be  blown  down,  and  a  stranger  take  away  the  timber, 
the  lessee  for  life  may  bring  trover,  for  he  has  a  special  pro- 
perty to  make  use  of  the  same  in  rebuilding.  Ibid.    In  some 
cases  a  person  who  has  only  a  special  property  may  maintain 
trover,  although  he  has  never  had  actual  possession  :  thus  a 
factor  to  whom  goods  have  been  consigned,  but  by  whom  they 
have  never  been  received,  may  bring  trover  for  them.  Per  Eyre, 
C.  J.,  Fowlerv.  Down,  1  B.  and  P.  47.  And  where  the  consignor 
of  goods,  hearing  that  the  consignee  had  stopped  payment, 
indorsed  the  bill  of  lading  to  the  plaintiff,  without  considera- 
tion, directing  him  to  take  possession  of  the  goods,  and  the 
plaintiff  demanded  the  goods  from  the  defendants  (wharfin- 
gers), who  refused  to  deliver  them,  it  was  held  that  the 
plaintiff  had  such  a  special  property  as  entitled  him  to  main- 
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tain  trover.  Moriem  v.  Gray,  2  Bingh.  260.  See  Waring  v. 
Coir,  1  Camph.  396,  Sargent  r.  Morris,  3  B.  and  A,  276.  Where 
•  person  entitled  to  the  temporary  possession  of  a  chattel,  de- 
livers it  to  the  general  owner  for  a  special  purpose,  he  may, 
after  that  purpose  is  satisfied,  and  on  the  refusal  of  the  gene- 
ral own  r  to  return  it,  main'ain  trover  against  him  for  the 
chattel.  Roberts  v.  Wvatt,  2  Taunt.  5168.  It  has  been  held 
that  a  landlord  who  distrains  goods  h«s  not  such  a  special 
property  a*  will  enable  him  to  maintain  trover,  for  he  has 
only  a  pledge  with  a  power  to  sell  by  statute.  Moneaux  v. 
Gareham,  Selu.  N.  P.  1303,  R.  v.  Cotton,  Parker,  121,  ted 
queere. 

Evidence  of  possession — sufficient  against  a  wrong  jitter.]     Where 
the  action  is  brought  against  a  mere  wrong-doer,  it  will  be 
sufficient  for  the  plaintiff  to  show  that  he  was  in  possession 
of  the  property.     1  bus  where  a  chimney-sweeper's  boy  found 
a  jewel,  and  took  it  to  a  jeweller  who  refused  to  return  it,  it 
was  held,  that  though  the  finder  did  not  acquire  an  absolute 
property,  yet  he  had  such  a  property  as  would  enable  him  to 
keep  it  against  all  but  the  rightful  owner,  and  consequently 
that  he  might  maintain  trover.    Armory  v.  Delamirie,  1  Str. 
505.     So  where  the  plaintiff  bought  a  vessel  which  had  been 
stranded,  which  was  not  conveyed  to  him  according  to  the 
provisions  of  the  registry  acts,  and  took  possession  of  her,  and 
afterwards  she  went  to  pieces,  and  part  of  the  wreck,  drifting 
upon  the  defendant's  premises,  was  seized  by  him,  it  was  held 
that  the  plaintiff  had  a  sufficient  property  to  muintain  this  ac- 
tion.   Sutton  v.  Buck,  2  Taunt.  302.    So  where  the  owner  of 
furniture  lent  it  to  the  plaintiff  under  a  written  agreement, 
and  the  plaintiff  placed  it  in  a  house  occupied  by  tbe  wife  of 
€•  a  bankrupt,  C.'s  assignees  having  seized  the  furniture,  it 
was  held  that  the  plaintiff  might  recover  in  trover  without 
producing  the  agreement.    Burton  v.  Hughes,  2  Bingh.  173. 
Where  in  trover  for  copper-ore,  it  was  proved  that  the  plain- 
tiff was  in  possession  of  land  in  which  he  sunk  a  shaft  and 
raised  the  ore  in  question,  and  the  same  witness  on  cross- 
examination  proved  that  the  ore  was  taken  away  by  a  person 
who  had  a  shaft  in  an  adjoining  close,  and  who  was  getting 
the  same  load  of  copper-ore  under  the  plaintiff's  land  where  he 
sank  his  shaft,  it  was  held  that  this  was  prima  facie  evidence 
of  the  plaintiff's  right  to  the  ore.     Rowe  v.  Brentoii,  8  B.  and 
C.  737. 

Evidence  of  right  of  possession.]  The  plaintiff  must  show  that 
he  has  a  right  to  the  immediate  possession  of  the  goods,  or  he 
cannot  recover  in  this  action.  Thus  the  purchaser  of  goods 
not  sold  upon  credit,  though  by  the  contract  of  Hale  he  ac- 
quires the  right  of  property,  has  no  right  of  possession  until 
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he  pays  or  tenders  the  price.  Bloxam  v.  Saunders,  4  B.  and  C. 
941,  ante,  p.  396.  So  where  goods,  leased  as  furniture  with  s 
house,  have  been  wrongfully  taken  in  execution  by  the 
sheriff',  the  landlord  cannot  maintain  trover  against  the 
sheriff  pending  the  lease,  for  he  has  not  the  right  of  posses- 
sion. Gordon  v.  Harper,  7  T.  R.  9.  Pain  v.  Whittaker,  JL 
and  tf.  99.  But  where  the  furniture  was  let  to  a  married 
woman  living  apart  from  her  husband,  it  was  held,  that  inas- 
much as  she  could  not  acquire  the  right  of  possession  by  any 
contract,  the  owner  of  the  furniture  might  maintain  trover  for 
it.  Smith  v.  Plomer,  15  East,  607.  And  where  certain  mill 
machinery,  together  with  a  mill,  had  been  demised  for  a  term 
to  a  tenant,  who  without  permission  from  his  landlord,  severed 
the  machinery  from  the  mill,  and  it  was  afterwards  seized 
sod  sold  by  the  sheriff  under  a  ji.fa.f  it  was  held  that  no  pro* 
perty  passed  to  the  vendee,  and  that  the  landlord  was  entitled 
to  bring  trover  for  the  machinery,  even  during  the  continuance 
of  the  term.  Farrant  v.  Thompson,  5  B.  and  A.  826.  So  where 
lands  are  leased  for  years,  and  a  tree  is  cut  down  by  a  stranger 
during  the  term,  the  landlord  may  maintain  trover  for  it,  for 
when  it  is  severed  the  special  property  of  the  lessee  is  deter* 
mined.  Berry  v.  Heard,  Cro.  Car.  242,  Croke,  J.  Diss*  7  T.  JR. 
13,  5  B.  and  A.  829,  supra.  But  trover  cannot  be  maintained 
by  a  tenant  in  tail  expectant  on  the  determination  of  an  estate 
for  life,  without  impeachment  of  waste,  for  timber  which 
grew  upon  and  was  severed  from  the  estate,  for  the  tenant  for 
life  has  a  right  to  the  trees  the  moment  they  are  cut  down. 
Pyne  v.  Dor,  1  T.  R.  55.  See  Williams  v.  Williams,  12  East, 
209,  Channon  v.  Patch,  5  B.  and  C.  897.  Where  a  father  gave 
to  his  son  (an  infant,  sixteen  years  of  age)  a  watch,  and  cer- 
tain books  and  wearing  apparel,  it  was  ruled  that  the  right  c£ 
possession  was  in  the  son,  and  that  the  father  could  not  main- 
tain trover  for  them,  though  perhaps  it  might  have  been  other* 
wise  in  the  case  of  a  very  young  child.  Hunter  v.  Westbnok* 
2  C.  and  P.  578. 

Evidence  <f  fonversion — direct  conversion.']  The  gist  of  tie 
action  of  trover  is  the  wrongful  conversion  of  the  plaintiff* 
goods  by  the  defendant,  hut  a  conversion  does  not,  ex  vi  ter- 
mini, imply  a  transfer  of  property  to  the  defendant,  but  rather 
a  deprivation  of  property  to  the  plaintiff.  Kemvorth  r.  Hill,  S 
B.  and  A.  687.  A  conversion  may  be  proved  either  by  evi- 
dence of  a  direct  act  of  conversion,  or  by  showing  a  demand 
of  the  goods  by  the  plaintiff,  and  a  refusal  by  the  defendant 
to  deliver  them.  An  unlawful  taking  of  goods  out  of  the  pos- 
session of  the  owner  is  itself  a  conversion.  B.  N.  P.  44,  2 
Sound,  47,  g  (n).  Therefore  a  bankrupt  may  maintain  trover 
against  his  assignees  in  order  to  try  the  validity  of  the  com- 
mission, without  proving  a  demand  and  refusal,  for  the  taking 
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of  the  goods  by  the  assignees  is  a  sufficient  conversion,  and 
tie  plaintiff  must  be  deemed  to  have  delivered  them  on  com* 
pulsion.  Swnmersett  v.  Jarvis,  3  B.  and  B.  2.  So  the  uww  a 
thing  without  the  license  of  the  owner,  found  or  delivered  to 
the  party  using  it,  is  a  conversion.  Mulgrave  v.  Ogden,  Cm* 
KHz.  219,  3  B.  and  A.  687.  Thus  the  wearing  of  a  pearl  is  a 
conversion.  Lord  Petre  v.  Heritage,  12  Mod.  519.  So  where  a 
person  finds  a  thing,  and  misuses  it,  it  is  a  concession.  Per 
Cur.  Mulgrave  v.  Ogden,  Cro,  Eliz.  219.  So  where  a  person 
coming  to  the  possession  of  land,  found  there  a  block  of  stone 
belonging  to  another,  and  removed  it,  not  to  an  adjacent 
place,  but  to  a  distance,  it  was  ruled  to  be  a  conversion. 
fordsdick  v.  Collins,  1  Stark.  173,  see  Haughton  v.  ButUr,  4  T« 
R.  364-  So  drawing  part  of  the  liquor  out  of  a  vessel,  and 
filling  it  up  with  water,  is  a  conversion  of  all  the  liquor. 
Richardson  v.  Atkinson,  1  Str,  576.  So  a  person  in  the  lawful 
possession  of  goodemay  be  guilty  of  a  conversion  of  them  by- 
dealing  with  them  contrary  to  the  orders  of  the  owner.  Thus 
where  the  owner  of  goods  on  board  a  vessel,  directed  the  cap* 
tain  not  to  land  them  on  a  wharf  against  which  the  vessel  was 
moored,  which  he  promised  to  do,,  but  afterwards  delivered 
them  to  the  wharfinger  for  the  owner's  ubc,  under  an  idea 
that  the  wharfinger  had  a  lien  thereon  for  the  wharfage  fees* 
this  was  held  a  conversion.  Syeds  v.  Hay,  4  T.  R.  260.  But 
where  the  defendant,  who  had  been  entrusted  by  the  plaintiff 
to  sell  certain  goods  in  India,  not  being  able  to-  sell  them 
there  himself,  delivered  them  to  an  agent  in  India  to  be  dis- 
posed of  by  him,  it  was  held  no  conversion*  Bromley  v.  Cobs* 
veil,  2  B.  and  P.  438.  In  order  to  constitute  an  actual  con- 
version, it  is  not  necessary  that  the  party  should  deal  with 
the  goods  as  his  own :  thus  where  a  bankrupt  being- indebted 
to  G.  delivered  goods  to  G.'a  servant,  who  gave  a  receipt  fox 
them  in  G.'s  name,  and  sold  them  for  his  use,  it  was  held 
that  this:  sale  was  a  conversion  by  the  servant.  Perkins  v. 
Smith*  1  WUs.  328.  So  the  misdelivery  of  goods  by  awhac* 
finger,  Deveteaux  v.  Barclay,  2  B.  and  A.  702,  or  by  a  carrier; 
Youl  v.  Harbottle,  Peake,  49.  Stephenson  v.  Mart,  4  Bingh.  480* 
is  a-  conversion,  though  it  is  otherwise  where  he  loses  goods 
by  accident.  Ibid.  Ross  v.  Johnson,  5  Burr.  2825.  Proof  that 
the  carrier  asserted  that  he  had  delivered  the  goods  to 
the  consignee,  and  that  such  assertion  is  false,  is  not  evidence 
of  a  conversion.  AtterxUl  v.  Briant,  1  Camph.  409. 

The  taking  the  plaintiff's  property  bv  assignment  from 
another  who  has  no  right  to  dispose  of  it  is  a  conversion; 
therefore  where  the  defendant  took  an  assignment  of  tobacco 
in  the  king's  warehouse,  by  way  of  pledge  from  a  broker  whs 
had  purchased  it  in  his  own  name  for  his  principal,  it  was  held 
that  he  had  been  guilty  of  a  conversion,  it  being  also  proved, 
that  when  the  tobacco  was  demanded  from  him  by  die  plain* 
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he  refused  to  deliver  it.  M'Combie  v.  Davie*,  6  East,  538, 
Baldwin  v.  Cole,  6  Mod.  212,  see  also  Jackson  v.  Anderson,  4 
Taunt.  25.  But  where  goods  were  placed  in  the  hands  of  a 
factor  for  sale,  and  he  endorsed  the  bills  of  lading  to  the  de- 
fendants, who  thereupon  accepted  a  bill  for  him,  and  he  at  the 
same  time  directed  the  defendants  to  sell  the  goods,  and  reim- 
burse themselves  the  amount  of  the  bill  out  of  the  proceeds, 
it  was  held  that  the  defendants,  having  sold  the  goods,  could 
not  be  sued  for  them  in  trover  by  the  original  owner.  Stiem- 
hold  v.  Holden,  4  B.  and  C.  5.  So  where  a  broker  who  is  au- 
thorised to  sell  goods  at  a  certain  price,  sells  them  at  an  in- 
ferior price,  it  is  no  conversion  by  him.  Dnfrene  v.  Hutchin- 
son, 3  Taunt.  117. 

Where  A.  consigned  the  poods  of  B.  to  C,  and  C.  without 
notice  of  the  right  of  B.  sold  a  part,  and  kept  the  remainder 
in  his  possession,  the  sale  was  held  to  be  a  conversion.  Fm- 
thentonhaugh  v.  Johnston,  8  Taunt.  237.  And  where  a  banker 
discounted  a  bill  drawn  on  a  customer,  and  by  the  acceptance 
made  payable  at  his  bank,  after  it  had  been  lost  by  the  holder, 
of  which  he  had  notice,  and  afterwards  debited  his  customer 
with  the  amount  of  the  bill,  wrote  a  discharge  on  it,  and  de- 
livered it  up  to  the  customer  as  the  banker's  voucher  of  his 
account,  it  was  held  that  the  banker  was  guilty  of  an  actual 
conversion.  Lovell  v.  Martin,  4  Taunt.  799 ;  and  see  Beckwith  v. 
Corrall,  2  C.  and  P.  263. 

Where  the  defendant  took  the  plaintiff's  boat  in  order  to 
reach  his  own  vessel,  which  was  on  fire,  being  under  the 
plaintiff's  care,  and  the  boat  was  accidentally  sunk,  Lord  B- 
lenborough  was  of  opinion  that  this  was  not  a  conversion. 
Drake  v.  Shorter,-  4  Esp.  165.  So  it  is  no  conversion  if  the 
master  of  a  ship  throw  goods  into  the  sea  to  prevent  the  ship 
from  sinking.    Bird  v.  Astcock,  2  Bulstr.  280. 

Evidence  of  conversion — by  demand  and  refusal.']  A  demand  of 
the  goods  by  the  plaintiff,  and  a  refusal  to  deliver  them  bv  the 
defendant,  he  having  the  power  to  deliver  them,  are  evidence 
of  a  conversion.  But  being  only  presumptive  evidence  of  • 
conversion,  it  may  be  rebutted  by  other  evidence  to  the  con- 
trary. 2  Sound.  47,  e  (n).  A  demand  and  refusal  are  evidence 
of  a  prior  conversion  ;  Per  Cur.  Wilton  v.  GirdUsUme,  5  B.  and 
A.  847.  A  distinct  refusal  must  be  proved,  mere  evasive  ex- 
cuses for  not  delivering  the  goods  will  not  be  sufficient* 
Severin  v.  Keppelt,  4  Exp.  156.  But  where,  in  trover  by  assig- 
nees of  a  bankrupt  for  a  landau,  it  appeared  that  after  the  act 
of  bankruptcy  the  bankrupt  had  sold  the  landau  to  the  defend- 
ant, and  that  a  written  demand  of  it  had  been  left  by  the 
plaintiff  at  the  defendant's  house ;  but  it  did  not  appear  that 
the  latter  had  expressly  refused  to  deliver  it  up,  Richardson, 
J.  ruled  that  the  demand,  and  the  non-delivery  in  pursuance 


Trover.  405 

of  that  demand,  were  evidence  of  a  conversion.    Watkim  v. 
Woltey,  Goto,  69. 

Whenever  the  circumstances  are  not  such  as  to  amount  to 
an  actual  conversion,  the  plaintiff,  in  order  to  recover,  must 
prove  a  demand  and  refusal.  Thus  where  a  trader  on  the  eve 
of  a  bankruptcy  makes  a  collusive  sale  of  goods  to  A.  the  as- 
signees cannot  maintain  trover  against  A.  without  proof  of  a 
demand  and  refusal.  Nil  on  v.  Jenkins,  2  H.  BL  135,  see  Perkins 
v.  Smith,  1  Wits.  238,  ante,  p.  327.  J  ones  v.  Fart,  9  B.  and  C. 
764.    Tennant  v.  Strachan,  1  M.  and  M.  377. 

In  order  to  render  a  demand  and  refusal  evidence  of  a  con- 
version, it  must  appear,  that  at  the  time  of  the  demand  made 
the  party  had  it  in  his  power  to  deliver  up  or  retain  the  article 
demanded.  Smithy.  Young ,  1  Campb.  441. 

There  are  many  cases  in  which  a  refusal  to  deliver  goods 
will  not  be  evidence  of  a  conversion.  Thus  where  the  party 
detaining  them  refuses  to  deliver  on  the  ground  of  having  a 
present  right  to  the  possession,  as  where  a  carrier  or  whar- 
finger detains  goods  as  a  lien  for  his  carriage  or  wharfage. 
Skinner  v.  Upshuw,  2  Lard  Buym.  752,  York  v.  Gretiaugh,  Id. 
866.  But  where  a  person  who  has  a  lien,  on  demand  made, 
does  not  claim  to  retain  the  goods  in  right  of  his  lien,  but  as 
his  own  property,  it  will  be  evidence  of  having  waived  his 
lien.  Boardman  v.  Sill,  1  Campb.  410  (n) .  Thus  where  the 
vender  of  goods  in  order  to  stop  them  in  transitu,  applied  to 
the  captain  to  deliver  them  up,  but  did  not  tender  the  freight, 
and  the  captain  refused,  alleging  that  he  had  signed  a  bill  of 
lading  to  deliver  the  goods  to  another,  it  was  held  that  he  had 
dispensed  with  any  tender  of  the  freight,  and  that  the  de- 
mand and  refusal  were  presumptive  evidence  of  a  conversion. 
Thompson  v.  Trail,  6  B.  and  C.  36,  9  D.  and  R.  31,  S.  C.  Yet 
when  the  defendant,  who  had  a  lien  on  some  cloth,  purchased 
it  from  the  bailor  after  he  had  become  bankrupt,  and  when  the 
cloth  was  demanded  of  bim  by  the  assignees,  refused  to  give 
it  up,  saying,  "  I  may  as  well  give  up  every  transaction  of 
my  life,"  it  was  held  that  these  words  were  no  waiver  of  his 
lien,  and  that  the  lien  was  not  merged  in  the  purchase.  White 
v.  Gainer,  2  Bingh.  23.  So  if  a  person  who  finds  goods  refuses 
to  deliver  them  to  the  owner  until  he  proves  bis  right  to  them, 
such  refusal  is  no  evidence  of  a  conversion.  Green  v.  Dunn, 
3  Campb.  215  (n),  Solomon  v.  Dawes,  1  Esp.  83,  Gunton  v. 
Nurse,  2  B.  and  B.  449.  2  B.  and  P.  464.  So  where  goods, 
the  property  of  the  plaintiff,  had  been,  by  the  servants  of  an 
insurance  company,  carried  to  a  warehouse,  of  which  the  de- 
fendant, a  servant  of  the  company,  kept  the  key,  and  the  de- 
fendant, on  being  applied  to  by  the  plaintiff  to  deliver  them 
up,  refused  to  do  so  without  an  order  from  the  company,  it 
was  held  that  this  refusal  was  no  evidence  of  a  conversion. 
Alexander  v.  Sou  they,  5  B,  and  A.  247.    A  refusal  by  the  gene* 
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xal  agent  of  a  party  is  not  evidence  of  a  conversion  by  that 
part j ;  it  must  be  shown  that,  in  the  particular  fact  of  the  refu- 
sal, the  agent  acted  under  the  special  directions  of  his  princi- 
pal, Per  Gibbs,  C.  J.,  Pothonier  v.  Dawson,  Holt,  383.  But  proof 
of  a  refusal  by  the  servant  of  a  pawnbroker  has  been  held  to 
be  evidence  of  a  conversion  by  his  master.  Janes  v.  Hart,  2 
Salk.  441.  In  trover  for  bricks,  where  the  evidence  to  prove 
the  conversion  was,  that  some  men  fetched  away  the  bricks  in 
a  cart,  on  which  the  defendant's  name  was  painted,  and  that 
the  men,  on  being  asked  why  they  did  so,  said  they  were 
ordered  by  their  master,  Mr.  W.  (toe  name  of  the  defendant), 
Xord  Gifiord  ruled  that  there  was  no  evidence  to  connect  the 
defendant  with  the  transaction.  Everett  v.  Wood,  1  C,  aid 
P.  75. 

A  demand  of  payment  for  the  goods  has  been  held  a  suffi- 
cient demand,  Thompson  v.  Shirley,  1  Esp.  31  ;  and  service  of  a 
written  demand,  by  leaving  it  at  the  house  of  the  defendant,  is 
good.  Logan  v.  Houlditch,  1  Esp.  22.  Where  two  independent 
concurrent  demands  have  been  made,  one  verbal  and  the  other 
in  writing,  proof  of  either  will  be  sufficient.  Smith  v.  Young, 
1  Campb.  440.  A  demand  and  refusal  of  fixtures  is  no  evidence 
of  the  conversion  of  articles  which  are  not  fixtures.  CoUgram 
v.  Dios  Santos,  2  B.  and  C.  76. 

Evidence  of  conversion,  by  whom.']    As  the  possession  of  one 
jointenant,  tenant  in  common,  or  parcener,  is  the  possession 
of  the  other  or  others,  trover  cannot  in  general  be  maintained 
by  one  jointenant,  &c.  against  his  companion.    Co.  Liu.  200, 
a,  2  Sound.  47,  h  (n).     Thus  where  the  plaintiff  and  one  of 
the  defendants  were  members  of  a  friendly  society,  the  fund* 
of  which  were  kept  in  a  box  deposited  with  them,  and  the  de- 
fendant took  away  the  box  and  delivered  it  to  the  other  de- 
fendant, who  was  not  a  member  of  the  society,  it  was  held 
that  the  plaintiff  could  not  maintain  trover  for  the  box.   Hotli- 
day  v.  Camsetl,  1  T.  R.  658.     So  where  one  tenant  in  common 
of  a  whale  refused  to  deliver  a  moiety  of  it  to  the  other,  and 
put  it  up  and  expressed  the  oil,  it  was  held  that  this  was  no 
conversion.    Fennings  v.  Lord  Grenvitie,  1  Taunt.  241.     But  if 
one  tenant  in  common,  &c.  destroy  the  thing  in  common,  trover 
'lies.    Thus  where  one  tenant  m  common  of  a  ship  took  it 
away  by  force  and  sent  it  to  the  West  Indies,  where  it  wai 
lost  in  a  storm,  it  was  held  to  be  evidence  of  a  destruction  by 
"him  so  as  to  support  an  action  of  trover.  Bamardeston  v.  Chap- 
man, cited  4  East,  121,  B.  N.  P.  34.    So  it  is  said  that  the  sale 
of  the  whole  of  a  chattel  by  one  tenant  in  common,  without 
authority  of  his  co-tenant,  either  express  or  implied,  is  with 
respect  to  the  other  a  wrongful  conversion  of  his  undivided 
part.  Per  Bay  ley,  J.,  Barton  v.  Williams,  5  B,  and  A.  405.  See 
Heath  r.  Hubbard,  4  East,  110, 126. 
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The  action  may  be  brought  against  any  person  who  was  a 
part  j  to  the  conversion,  although  the  goods  were  actually  con- 
verted by  another.  2  Sawnd.  47,  m  (n).  Thus  if  a  person  sue 
out  an  execution  against  a  bankrupt,  and  the  sheriff  seize  the 
goods  and  sell  them,  and  give  the  money  to  the  person  suing 
out  the  execution,  the  assignees  may  bring  trover  against  the 
sheriff,  or  against  the  party  suing  out  the  execution,  if  he  can 
be  proved  a  party  to  the  conversion  by  giving  bond  to  secure 
the  sheriff,  and  so  making  it  his  own  act.  Rush  v.  Baker, 
B.N. P.  41.  And  the  law  seems  to  be  the  same,  though  A. 
should  not  give  the  bond,  if  he  receives  the  money.  S.  C. 
2  Sir.  996,  2  Sound.  47,  m  (n) ;  see  Nicoll  v.  Gimme,  1  M. 
emd  S.  592.  So  where  a  bankrupt  left  some  plate  with  his  wife, 
who  delivered  it  to  a  servant  to  sell,  and  the  servant  delivered 
it  at  the  door  of  W.'s  shop  to  the  defendant,  who  went  into 
the  shop  and  pawned  it  in  his  own  name,  and  immediately 
delivered  the  money  to  the  servant,  who  paid  it  to  the  wife, 
it  was  held  to  be  a  conversion  by  the  defendant.  Parker  v. 
Godin,  2  Str.  813,  B.  N.  P.  47. 

Trover  will  lie  against  a  corporation,  and  it  seems  not  to  be 
necessary  to  show  that  the  conversion  was  authorised  by  an 
instrument  under  seal.  Yarborough  v.  Bank  of  England,  16  feast, 
6.  Duncan  v.  Proprietors  of  Surrey  Canal,  3  Stark.  50. 

A  servant  is  liable  in  an  action  of  trover  for  a  conversion, 
though  for  his  master's  benefit.  Stephens  v.  Eltoall,  4  M.  and  £. 
259,  5  B.  and  A.  249. 

In  an  action  against  several,  a  joint  act  of  conversion  must 
be  proved  in  order  to  obtain  a  verdict  against  all.  Nicoll  v. 
Glennie,  1  M.  and  S.  588. 

Defence. 

The  defendant  may  prove  under  the  general  issue  that  the 
right  of  property  and  possession  in  the  goods  is  in  himself,  or 
in  some  person  under  whom  he  claims  ;  so  he  may  show  that 
be  has  a  right  to  the  possession,  which  will,  be  a  sufficient 
answer  in  this  action.  See  LaeUmch  v.  Towle,  S  Esp.  1 14.  But 
it  will  be  no  defence  merely  to  show  that  the  plaintiff  has  not 
the  right  of  property ;  for  if  the  defendant  is  a  wrong-doer, 
possession  alone  is  sufficient  to  entitle  the  plaintiff  to  main- 
tain trover  against  him. 

Trover  will  not  lie  for  goods  regularly  sold  under  a  dis- 
tress, the  stat.  11  Geo.  II.  c.  19,  s.  19,  giving  an  action  on  the 
case,  Wallace  v.  King,  1  H.  Bl.  13  ;  but  for  goods  taken  under 
a  wrongful  distress  trover  will  lie.  Shtpwick  v.  Blanchard,  6  T. 
R.  298. 

The  defendant  may  show  facts  amounting  to  a  license.  Thus 
if  a  person  against  whom  a  commission  of  bankrupt  has  issued, 
acquiesces  in  it  so  far  as  to  take  a  part  in  the  sale  of  his  own 
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effects  by  recommending  an  auctioneer  to  conduct  the  sale, 
such  sale  is  not  a  conversion.  Clarke  v.  Clarke,  6  Esp.  61. 

Evidence  rf  general  UenJ]  That  the  defendant  has  a  lien, 
either  general  or  special,  on  the  goods,  and  therefore  a  right 
in  the  possession  of  them  until  his  claim  is  satisfied,  is  a  usual 
defence  in  this  action.  A  general  lien  may  be  proved  either 
by  evidence  of  an  ei press  agreement,  or  of  the  mode  of  deal- 
ing between  the  parties,  or  of  the  general  dealings  of  other 
persons  engaged  in  the  same  employment,  of  such  notoriety 
as  that  they  may  fairly  be  presumed  to  be  known  to  the  owner 
of  the  goods.  Uusliwortk  r.  Hadfield,  7  East,  228.  Green  ▼. 
Farmer,  4  Burr.  2220.  To  establish  a  general  lien  by  evi- 
dence of  the  general  usage,  the  instances  ought  to  be  ancient, 
numerous,  and  important.  Ibid. ;  and  tee  6  East,  526,  Haider- 
nets  v.  Cotthison,  7  B.  and  C.  214,  Bleadtm  v.  Hancock,  4  C.  and 
P.  156.  Where  a  number  of  tradesmen  come  to  an  agreement 
not  to  receive  the  goods  of  any  person  who  will  not  consent 
that  the  goods  shall  be  retained  for  a  general  balance,  and  a 
party  having  notice  of  such  agreement,  sends  his  goods,  he 
will  be  bound  by  it.  Kirkman  v.  Shaiocrm,  6  T.  ft.  14.  So  if 
a  carrier  give  notice  that  all  goods  shall  be  considered  subject 
to  a  lien,  not  only  for  the  freight  of  the  particular  goods,  but 
also  for  any  general  balance  due  from  the  respective  owners, 
perhaps  as  between  the  real  owner  of  the  goods  and  the  car- 
rier, that  may  be  a  binding  bargain.  Per  Bayley,  J.t  Wright*. 
Surll,  5  B.  cud  A.  553  ;  see  3  B.and  P.  48 ;  but  in  such  case  lie 
has  not,  as  against  the  real  owner,  any  lien  for  the  balance 
due  to  him  from  the  party  to  whom  the  goods  are  addressed, 
the  mere  factor  of  the  owner.  J  bid.  So  a  usage  for  carriers 
to  retain  goods  as  a  lien  for  a  general  balance  of  accounts  be- 
tween them  and  the  consignees,  cannot  affect  the  right'  of  the 
consignor  to  stop  the  goods  in  transitu.  Oppenheim  v.  Russell, 
3  B.  and  P.  42.  So  also  a  carrier  who,  by  the  usage,  of  a  par* 
ticular  trade,  is  to  be  paid  for  the  carriage  of  goods  by  the  con- 
signor, has  no  right  to  retain  them  against  the  consignee  for  s 
general  balance  due  to  him  for  the  carriage  of  other  goods  of 
the  same  sore  sent  by  the  consignor.  Butler  v.  Woolcoi,  2  A*. 
R.  64.  The  lien  of  wharfingers  for  their  general  balance  has 
been  proved  so  often  that  it  is  to  be  considered  as  a  settled 
point.  Per  Ld.  Kenyan,  Vaylor  v.  Mangles,  1  Esp.  110.  ffstsri 
v.  Hartley,  3  Esp.  81 . 

A  banker  has  a  lien  for  his  general  balance  upon  the  securi- 
ties of  his  customers  in  his  hands.  Jourdaine  v.  Lefevre,  1  Esp. 
66.  Bolland  v.  Bygrave,  R.  and  M.  171.  So  calico-printers. 
Weldmt  v.  Gould,  3  Esp.  268.  A  printer  employed  to  print 
certain  numbers,  but  not  all  consecutive  numbers  of  an  entire 
work,  has  a  lien  upon  the  copies  not  delivered,  for  his  general 
balance  for  the  whole  of  those  numbers.    Blake  v.  Nichoism, 


Trover.  409 

3  if.  and  S.  167.  With  regard  to  dyers  a  lien  for  their  gene* 
ral  balance  has  been  established  in  several  cases  j  Savitl  r. 
Baxhard,  4  Esp.  53,  Humphreys  v.  Partridge,  Montagu  Bank. 
Law,  18  (n),  admitted,  Arg.  6  East,  523,  Rose  v.  Han,  8  Taunt. 
499  ;  but  in  other  cases  in  which  such  a  lien  has  been  claimed, 
the  evidence  was  insufficient  to  establish  it.    Green  v.  Farmer, 

4  Burr.  2214.  Close  v.  Waterhouse,  6  East,  523  (n).  Dennett  v. 
Johnson,  2  Chitty,  455.  Attornies  have  a  lien  for  their  general 
balance,  on  papers  of  their  clients  which  come  to  their  hands 
in  the  course  of  their  business.  Stevenson  v.  Blakelock,  1  M. 
and  S.  535.  Insurance  brokers  have  a  lien  for  their  general 
balance,  even  against  agents  who  do  not  disclose  their  princi- 
pals, Mann  v.  Forrester,  4  Campb.  60 ;  but  not  where  they  have 
notice  that  the  party  who  employs  them  is  merely  an  agent. 
Moans  v.  Henderson,  1  East,  335.  Factors  have  a  general  lien. 
Kruger  v.  Wilcox,  Ambler,  252,  6  T.  R.  262.  And  so  packers, 
who  are  in  the  nature  of  factors.  Green  v.  Farmer,  4  Burr. 
2222,  4  Esp.  55.     * 

Evidence  of  particular  lien.]  In  general  where  a  person  be- 
stows his  labour  upon  a  particular  chattel  delivered  to  him  in 
the  course  of  his  business,  he  has  a  lien  upon  such  chattel  for 
the  amount  of  his  charge.  Thus  a  miller  has  a  lien  on  the 
corn  ground  by  him.  Ex  parte  Ockenden,  1  Atk.  235,  5  M.  and 
S.  180.  A  shipwright  upon  a  ship  for  repairs,  Franklin  v. 
.  Hosier,  4  B.  and  A.  341 ;  a  tailor  on  the  cloth  delivered  to  and 
made  up  by  him.  Hussey  v.  Christie,  9  East,  433.  3  M.  and  S. 
169.  So  an  inn-keeper,  or  keeper  of  a  house  of  public  enter-  , 
tainment,  as  a  tavern  or  coffee-house.  Thompson  v.  Lacy,  3  B. 
and  A.  283.  So  a  master  of  a  vessel  upon  the  luggage  of  his 
passengers  for  passage-money.  Wolf  v.  Summers,  2  Campb.  631. 
Where  goods  are  delivered  in  separate  quantities  at  different 
times,  yet  if  the  work  be  done  under  one  entire  agreement, 
the  right  of  lien  for  the  work  expended  upon  the  whole,  at- 
taches upon  every  part.  Chase  v.  Westmore,  5  M.  and  S.  180. 
A  livery -stable-keeper  has  not  a  lien  upon  the  horses  in  his 
stable  for  their  keep,  without  an  express  agreement ;  York  v. 
Greenaugk,  2  Lord  Raym.  866,  Wallace  v.  Wtx)dgate,  R.  and 
M.  194 ;  though  it  is  otherwise  of  an  innkeeper.  Johnson  v. 
Hill,  3  Stark.  172.  And  a  trainer  has  a  lien  for  his  charge 
in  keeping  and  training  a  horse.  Bevan  v.  Waters,  1  M.  and 
M.  236. 

The  vendor  of  goods,  not  sold  upon  credit,  has  a  lien  for 
the  price ;  but  where  the  goods  are  sold  upon  credit,  such  a 
lien  does  not  arise,  post,  p.  410.  And  where  the  purchaser  of 
goods  upon  which  the  seller  has  a  lien  obtains  possession  of 
them  by  fraud,  the  seller  has  still  a  right  to  the  possession, 
and  may  maintain  trover  for  the  goods.  Hawse  v.  Crowe,  JR. 
and  M.  414. 
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Evidence  of  lien,  6  Geo.  TV.  e.  94,  «.  5.]  It  is  enacted  by 
tni*  statute,  that  "  it  shall  be  lawful  to  and  for  any  person  or 
persons,  body  or  bodies' politic  or  corporate,  to  accept  and  take 
any  such  goods,  wares*  and  merchandise,  or  any  such*  docs* 
ment  as  aforesaid,  in  deposit  or  pledge  from  any  such-  faster 
•r  factors,  agent  or  agents,  notwithstanding  such  person'  or 
persons,  body  or  bodies  politic  or  corporate,  shall- have  such 
notice  as  aforesaid  that  die  person-  or  persons  making  steh 
deposit  or  pledge  is  or  are  a  factor  or  factors,  agent  or  agents; 
but  then  and  in  that  case- such  person  or  persons,  body  or  bo- 
dies politic  or  corporate,  shall  acquire  no  further  or  other 
right,  title,  or  interest  in,  or  npon,  or  to  the  said  goods,  wares, 
or  merchandize,  or  any  such  document  as  aforesaid  for  the  de- 
livery thereof,  than  was  possessed,  or  could  or  might  have  been 
enforced  by  the  said  factor  or  factors,  agent  or  agents,  at  the 
time  of  such  deposit  or  pledge,  as  a  security  as  last  aforesaid; 
but  such  person  or  persons,  body  or  bodies  politic  or  corpo- 
rate, shall  and  may  acquire,  possess,  and  enforce  such  right, 
title,  or  interest,  as  was  possessed  and  might  have  been  en- 
forced by  such  factor  or  factors,  agent  or  agents,  at  die  time  of 
such  deposit  or  pledge  as  aforesaid/* 

It  has  been  held  under  this  statute,  that  where  a  broker  ac- 
cepts bills  for  his  principal  on  the  security  of  goods  then  in  his 
hands,  and  pledges  the  goods  with  a  person  who  hasnonoth* 
ef  the  ageftcy,  and  does  not  inform  the  principal  of  the  trans- 
action, the  broker  only  transfers  such  right  as  he  has,  which 
is  a  right  to  be  indemnified  against  the  bills  accepted ;  and 
that  the  principal  having-  satisfied  those  bills,  has  a  right  to 
nave  his  goods  back  from  the  pawnee  without  paying  the 
amount  for  which  they  were  pledged.  Fletcher  r.  Heoth,  7  B* 
and  C.  517.  In  order  to  bring  a  case  within  this  section  of  the 
statute,  the  transfer  must  have  been  made  expressly  as  a 
pledge.  Thompson  r.  Farmer,  1  M.  and  M.  48. 


Evidence  of  lien— case*  ro  which  a  lien  does  not  trite.]  IV 
formerly  thought  that  a  Hen  did  net  arise  where-  there  i»  as 
express  contract  between  the  parties  relative  to  the  pries, 
&c. ;  but  only  m  cases  of  implied  contract ;  but  it  is  now  set* 
tied  that  a  special  agreement  does  not  of  itself  destroy  the 
right  to  retain,  but  only  when  it  contains  some  term  incon- 
sistent with  that  right.  Thus  where  corn  is  delivered  to  % 
miller  to  be  ground  at  a  certain  stipulated  sum  per  load,  the 
hwller  has  a  lien  for  that  sum.  Chase  v.  Westmoro,  5  M,  end  S. 
180.  But  if  by  the  agreement  the  purchaser  of  goods  is  enti- 
tled to  bare  the  goods  immediately)  and  the  payment  in  re* 
speet  of  them  is  to  take  place  at  a  future  time,  that  is  meon- 
cistent  with  the  right  to  retain  the  goods  till  payment,  and  the 
seller  will  have  no  lies  for  the  price  of  the  goods.  C*»e> 
shay  v.  Hcmfroy,  4  B.  and  A,  52,  supra.    Thus  where  wharf* 
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age  due  upon  goods  is  by  the  course  of  trade  payable  at 
Christmas  whether  the  goods  are  in  the  mean  time  removed* 
or  not,  there  arises  no  lien  on  the  goods  for  the  wharfage.  LU 
4>B.  and- A,  50. 

In  general  a  lien  cannot  arise  unless  the  party  claiming  it 
has  possession  of  the  goods.  Klnbch  v.  Craig,.  3  T.  R.  11% 
783,  Taylor  v.  Robtnum,  8  Taunt.  648,  And  where  a  party 
obtains  the  possession  of  goods  by  misrepresentation  he  oan*. 
not  claim  a  lien  upon  them,  though- had  they  come  rightfully 
to  his  hands,  he  might  have  been,  entitled  to  retain  them. 
Madden  v.  Kempster,  1  Campb.  12,  and  see  Lempriere  r.  PatUy^ 
%  T.  JR.,  485 . 

In  order  to  establish  a  lien  it  must  appear  that  the  work, 
&c.  in  respect  of  which  it  was  claimed,  was  done  at  the  re- 
quest of  the  owner  of  the  goods  detained,  and  therefore  where 
a  servant  took  his  master's  chaise,  which  had  been  broken  by  > 
his  negligence,  to  a  coach-maker  to  be  repaired,  without  hm 
master's,  knowledge,  it  was  ruled  that  the  coach -maker  had  no 
right  to  retain  the  chaise  against  the  master,  for  the  repairs. 
Hiscoxv.  Greenwood,  4  Esp.  174. 

Evidence  of  lien — when  waived.]  A  party  entitled  to  a  Hen 
may  waive  it  by  not  insisting  upon  it  when  the  goods  are  de- 
manded from  him,  Boardmun  v.  Sill,  1  Campb.  310  (a).  So 
he  may  waive  it  by  parting  with  the  possession,  as.  where  the. 
goods  are  taken  in  execution  at  his  own  suit.  Jocabt  v.  Latour, 
5-  Bingh.  13(K  '1  hus  where  a  coach -maker  repaired  a  carriage* 
and  allowed  the  owner  to  take  it  away,  it  was  ruled  that  he. 
could  not  retain  it  for  the  repairs,  when  again  brought  to* 
him.  Hartley  v.  Hitchcock,  1  Stark.  408,  and  see  Jones  v.  Ptarlet 
1  Str.  557.  So  where  a  bailee  of  goods  who  had  a  lien,  deli- 
vered them  to  a  carrier  on  account  of  the  bailor,  and  after* 
wards  stopped  the  goods  in  transitu,  and  got  possession  of 
them  again,  it  was  held  that  the  lien  did  not  revive,  Sweet  v. 
Pym,  1  East,  4 ;  but  it  has  been  held  that  the  lien  of  an  in- 
surance-broker (who  has  a  general  lien),  revives  on  repoft* 
session  of  the  policy.  Whitehead  v.  Vaughan,  Co.  Bank.  Law* 
547,  7th  ed.  Levyr.  Barnard,  8  Taunt.  149.  And  where  horses, 
on  which  a  livery  and  stable-keeper  had  by  agreement  a  lien^ 
were  fraudulently  taken  out  of  his  possession  by-  the  owner, 
it  was  ruled  that  the  livery  stable-keeper,  having,  without 
force,  retaken  the  horses,  his  lien  revived.  Wallace  v.  Wood- 
gate,  1  R.  and  M.  193.  Where  the  owner  of  a  ship,  having  a 
lien  on  the  goods,  until  the  delivery  of  good  and  approved 
bills  for  the  freight,  took  a  bill  of  exchange  in  payment,  and 
though  he  objected  to  it  at  the  time,  afterwards  negociated  it, 
it  was  held  that  such  negociation  amounted  to  an  approval  of 
the  bill  by  him,  and  that  his  lien  on  the  goods  was  waived. 
Horncastle  v.  Farran,  3  B.  and  A.  497.    See  Stevenson  y.  Blake* 
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lock.  1  M.  and  S.  535.  Where  the  seller  of  goods  recovered  a 
verdict  for  goods  bargained  and  sold,  it  was  ruled  by  Lord 
Ellenbo rough,  that  he  had  not  thereby  waived  his  lien, 
though  it  might  have  been  otherwise  had  lie  recovered  a  ver- 
dict for  goods  sold  and  delivered.  Houlditch  v.  Desange,  2 
Stark.  337.  A  lien  is  not  destroyed  though  the  demand  in 
respect  of  which  it  arises  is  barred  by  the  statute  of  limita- 
tions. Spears  v.  Hartley,  4  Exp.  81. 

Where  goods,  upon  which  the  captain  of  a  ship  has  a  lien, 
are  deposited  in  the  king's  warehouse  in  pursuance  of  tbe 
requisitions  of  an  act  of  parliament,  the  lien  is  not  thereby 
waived.  Per  Ld.  Kenyan,  C.J.,  Wardv.  Felton,  1  East,  512; 
and  see  Wilson  v.  Kymer,  1  M.  and  S.  167. 

•  Evidence  in  mitigation  of  damages.']  Although  the  defendant 
cannot  under  the  general  issue  object  that  another  part  owner 
of  the  goods  has  not  been  joined  as  plaintiff,  so  as  to  defeat 
the  action,  see  Bloxam  v.  Hubbard,  5  East,  420  ;  yet  he  may 
give  that  fact  in  evidence  in  order  to  reduce  the  plaintiff's  da- 
mages to  the  amount  of  his  own  share.  Nelthorpe  v.  Darring- 
ton,  2  Lev.  113.  In  an  action  by  a  rightful  executor  against 
an  executor  de  son  tort,  the  latter  may  prove  in  mitigation  of 
damages,  that  he  has  paid  debts  of  the  deceased.  Whitehall  v. 
Squire,  Carth.  104.  But  where  the  defendant,  who  was  ap- 
pointed executor  by  a  prior  will,  proved  it,  and  after  notice  of 
a  later  will  sold  certain  goods  of  tbe  testator,  it  was  held  that 
the  plaintiff,  who  was  executor  tinder  the  later  will  (the  pro- 
bate of  the  former  being  revoked),  might  recover  the  whole 
value  of  the  goods  so  sold,  and  that  the  defendant  could  not 
give  evidence  of  the  due  administration  of  the  assets  by  him- 
self. Woolley  v.  Clark,  5  B.  and  A.  744,  sed  quere.  And  it  is 
said,  that  if  the  payments  made  by  the  executor  de  son  tort, 
amount  to  the  full  value  of  the  sum  to  be  recovered  in  the  ac- 
tion of  trover,  the  plaintiff  shall  be  nonsuited,  B.  IV.  P.  48 ; 
but  tbe  authority  cited  for  this  position  does  not  support  it, 
and  it  is,  as  it  seems,  incorrect.  Mountford  v.  Gibson,  4  East, 
M7,  2  Pkill.  Ev.  175. 

-.hough  a  conversion  cannot  be  purged,  yet  the  defendant 
show,  in  mitigation  of  damages,  that  he  has  returned  the 

mav.  .  Countess  of  Rutland's  case,  1  Rol.  Ab.  5. 

goods  '    * 
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EVIDENCE  IN  ACTIONS  BY  AND  AGAINST 
.     '  PARTICULAR  PERSONS. 


ACTIONS  BY  ASSIGNEES  OF  BANKRUPTS. 

In  an .  action  by  the  assignees  of  a  bankrupt,  the  plaintiffs 
must  prove,  1.  The  bankruptcy,  and  the  plaiutiffs'  title  to  sue 
as  assignees,  except  in  certain  cases,  in  which  such  evidence 
is  dispensed  with.  £.  The  cause  of  action  in  the  usual 
manner. 

Evidence  of  the  bankruptcy  under  6  Geo.  IV.  c.  16,  s.  90  and 
92.]  By  6  "Geo.  IV.  c.  16,  s.  92,  if  the  bankrupt  shall  not  (if 
he  was  within  the  United  Kingdom  at  the  issuing  of  the  com- 
mission) within  two  calendar  months  after  the  adjudication, 
or  (if  he  was  out  of  the  United  Kingdom),  within  twelve  ca- 
lendar months  after  the  adjudication,  have  given  notice  of  his 
intention  to  dispute  the  commission,  and  have  proceeded 
therein  with  due  diligence,  the  depositions  taken  before  the 
commissioners,  at  the  time  of,  or  previous  to  the  adjudication, 
of  the  petitioning  creditor's  debt  or  debts,  and  of  the  trading, 
and  act  or  acts  of  bankruptcy,  shall  be  conclusive  evidence  or 
the  matters  therein  respectively  contained,  in  all  actions  at 
law,  or  suits  in  equity,  brought  by  the  assignees  for  any  debt, 
or  demand,  for  which  the  bankrupt  might  have  sustained  any  action 
or  suit.  Where  there  are  some  counts  on  causes  of  action  on 
which  the  bankrupt  might  have  sued,  and  others  on  which  he 
could  not,  the  proceedings  under  the  commission  are  evidence, 
if  the  plaintiffs  elect  to  proceed  only  on  those  counts  which  the 
bankrupt  might  have  sustained.  Jones  v.  Fort,  1  M.  and  M. 
196.  The  above  section  does  not  apply  to  commissions  an- 
terior to  the  act.  Kay  v.  Goodwin,  6  Bingh.  576. 

By  the  term  conclusive  evidence  in  this  section,  must  be  un- 
derstood that  no  evidence  is  to  be  admitted  to  contradict  the 
depositions,  the  construction  at  first  put  upon  Sir  S.  Romilly's 
act.  Eden,  370.  Before  the  late  statute,  it  was  held  that  the 
depositions  were  not  conclusive,  where  on  the  face  of  them 
there  did  not  appear  to  be  a  sufficient  petitioning  creditor's 
debt,  &c.  Brown  v.  Forre&tall,  Holt,  190,  Cooper  v.  Machin,  1 
Bingh.  426 ;  but  under  the  above  section  it  has  been  decided, 
that  where  no  notice  has  been  given  to  dispute  a  commission, 
and  the  proceedings  and  commission  are  put  in,  and  there 
does  not  appear  to  be  a  sufficient  petitioning  creditor's  debt, 
though  there  is  nothing  to  disprove  such  a  debt,  the  commis- 
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sion  cannot  be   disputed.    Macbeath  v.  Cartes,  1  Bingh.  54. 
Where  the  petitioning  creditor's  debt  is  proved  by  the  depo- 
sition, it  is  not  competent  for  the  defendant  to  prove  that  the 
debt  was  a  fraudulent  contrivance  between  the  bankrupt  and 
the  petitioning  creditor.  Young  v.  Timmins,  1  Crvm.  and  Jerv. 
148.    To  make  the  proceedings  evidence  it  must  be  shown 
that  they  came  out  of  the  custody  of  the  solicitor  to  the  com- 
mission, or  the  handwriting  of  the  commissioners  must  be 
proved,  CoUmson  v.  Hiilear,  3  Camp.  30 ;  for  which  purpose 
the  bankrupt-himself,  having  obtained  his  certificate  and  re- 
leased the  surplus,  is  a  competent  witness.   Morgans.  'Frftr, 
2  B.  and  C.  14.     As  to  producing  the  proceedings,  vide  otto, 
p.  64.  It  is  only  on  actions  or  suits  brought  by  the  bunhruptfe 
own  assignees  for  a  debt  or  demand  for  which  J»e  might  have 
sued,  that  the  depositions  are  made  evidence,  and  therefore 
if  the  assignees  of  another  bankrupt  are  petitioning  creditors, 
and  notice  of  disputing  the  petitioning  creditor's  debt  is 
given,  the  depositions  under  the  latter  commission  are  ndt 

•  evidence  by  this  section.  Mutkett  v.  Drtwmond,  10  'B.and  C. 
,  153.     See  Seaife  v.  Howard,  2  B.  and  C.  360,  post,  p.  4H7. 

By  6  Geo.  IV.  c.  16,  s.  90,  it  is  enacted,  that  in-  any  action 
.  by,  or  against,  any  assignee,  or  in  any  action  against  any 
commissioner,' or  person  acting  under  the  warrant  of  the  com- 
missioners, for  any  thing  done  as  such  commissioner,  or  under 
,  such  warrant,  no  proof  shall  be  required  at  the  trial,  of  the 
petitioning  creditor's  debt  or  debts,  or  of  the  trading,  or  act 
or  acts  of  bankruptcy ,  respectively,  unless  the  other  party  in 

•  such  action  shall,  if  defendant,  at  or  before  pleading,  and  'if 
,  .plaintiff,  before  issue  joined,  give  notice  in  writing  to  such 

assignee,  commissioner,  or  other  person,  that  he  intends  to 

-dispute  some,  and  which  of  such  matters,  and  in  case  such 

notice  shall  have  been  given,  the  judge  may  certify  that  the 

.matter  has  been  proved  or  admitted,  which  shall  entitle  the 

•  .party  to  costs.    Notice  to  dispute  "  the  bankruptcy  "  »is  too 
.  general.  It  must  speoify  which  of  the  three  matters,  trading, 

petitioning  creditor's  debt,  and  act  of  bankruptcy,  is  intended 
to  be  disputed.  Trimley  v.  Unwin,  6  B.  and  C.  537. 

Under  this  section  no  proof  whatever  of  the  petitioning 
creditor's  debt,  trading,  or  act  of  bankruptcy,  is  required, 

.  unless  proper  notice  has-been  given.  Where  the  bankrupt 
was  within  tthe  United  Kingdom  at  the  time  of  the'isauing  of 
thecommiasion,  and  has  given  no  notice  to  dispute  the  com- 
•mission,  the  effect  of  the  above  clause  is,  that  in  cases  where 
'the  bankrupt,  if  solvent,  could  have  sued,  and  the  defendant 

.  {(ives -notice  of  his  intention  to  dispute  the  bankruptcy,  fcc. 

,  the  fact  so  disputed  must  be  proved,  but  the  depositions  under 
the  commission  are  conclusive  evidence  of  the  matters  con- 

4  tained  in  them.  Earith  v. Schroder,  1  Af.  and  M.26.  Edtn.STO. 
Where  'notice  has  been  given  only  to  dispute  the  act  -of 
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bankruptcy,  and  the  .other  aide  have  «ead  the  .depositions  -on 
the  file  to  prove  the  trading  and  debt,  the  residue  of  the  .pro- 
ceedings are  not  considered  to  be  in  evidence,  and  the  coun- 
sel of  the  party  contesting  the  commission  fens  no  right  to 
inspect  them.  Slack  v.  Thorpe,  4  Campb.  191,  Stafford  vt# 
Clarkq,  t  C.  and  P.  26.  The  .notice  is  not  part  of  the  defend" 
ant's  evidence  in  the  cause,  but  may  be  proved  at  the  com- 
mencement of  the  plaintiff's  case,  and  will  immediately  put 
him  upon  strict  proof.  Decharmy  v.  Lane,  2  Campb.  323. 

Evidence  of  bankruptcy  under  6  Geo.  IV.  c,  16,  s.  90,  92— «itfis 
vie*  of  notice.']  A  notice  served  by  delivering  it  .to  a  clerk.at 
the  defendant's  counting-house,  before,  issue  joined,  without 
showing  that  it  has  come  to  the  defendant's  hands,  has  been 
held  sightly  served.  Wedger  v.  Browning,  1  JVf.  and  M.  27,  2 
Cand  P.  523,  S.  C.  If  no  notice  has  been  delivered  with  the 
plea,  and  the  plea  is  got  back,  under  a  false  pretence,  and  re- 
delivered .with  a  notice,  it  seems  to  be  insufficient.  Lawrence 
v.  Crmoder,  1  M.  and  P.  511,  3  C.  and  P.  229,  S.  C.  See  also 
Folks  v.  Seudd*r,.3  C.  and  P.  232.  Service  on  the  attorney** 
sufficient.  Howard  v.  Ramsbottom,  3  Jaunt.  526. 

Strict  proof  of  title.']     Strict  proof  of  the  title  of  the  assig- 
nees has  been  dispensed  with  in  cases  where  the  defendant's 
conduct  has  been  an  express  or  implied  admission  of  their 
title.  Eden,  354,  see  MaUby  y  ^Christie,  1  Esp.  340,  Watson  vp 
Waee,  5  B.  and  C,  X53,  Rankin  v.  Horner,  16  East,  191,  Anted 
ante,, p.  27.   Thus,  where  the  defendant  had  attended  a  meet- 
ing of  the  commissioners,  and  exhibited  an  accounfcbetween 
him  and  the  bankrupt,  and  afterwards  made  a  part  payment 
to  the  assignee  on  that  account;,  it  was  held  to  be  primd  facia 
evidence  that  the  plaintiff  was  assignee.  Dickenson  v»  Coioqrd, 
IB,  and  A.  677.    So  where  the  defendant  on  being  applied  ttf 
by  the  assignee,  said  «he  would  call  and  pay  the  ,money,  this 
was  held  to  dispense  with  the  usual  proois  of  the  assignee's 
title.  Pope  v.  Monk,  %  C.  and  P.  112.    And  an  affidavit  that  a 
party  is  .indebted. to  the  deponent  in  the  sum  of  100/.  and  up- 
wards and  is  become  bankrupt,  is,  as  against  .the  deponent, 
conclusive  evidence  of  the  bankruptcy.    Ledkftter  v.  £aft,  £ 
Bingh.  1  M.  and  P.  597,  S.  C,  and  see  supra. 

'Where, the  assignees,  are  strangers  to  the  record,  and  their 
title  comes  in  accidentally,  it  must  be  strictly  proved  in;  the 
regular  (manner.  J>oe  v.  IAstm,  4  Taunt.  741.  But,  if  parties 
to  the  record,  'though  not  t  named  assignees,  the  proceedings, 
will  be  sufficient  evidence,  unless  notice  has  been  given,  if 
the  other  party  is. aware  that  they  make  title  under  the  com- 
mission. Simnvmds  v.  Knight,  3  Campb.  251,  Raw  v.  Jj*nts 
Goto,  24.  Newport  v.  Hollings,  3  C.  and  P.  223.  So,  though 
there  are,  other  defendants,  on, the  record,  if  these  defendant* 
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have  justified  as  servants  of  the  assignees.    Gilman  ▼.  Cousxnrr 
2  Stark.  182. 

Strict  proof  of title ',  what  constitutes.'}  Strict  proof  of  the  plain' 
tiffs'  title  as  assignees  requires  evidence,  1.  Of  the  petition- 
ing creditor's  debt.  2.  Of  the  trading.  3.  Of  the  act  of 
bankruptcy.  4.  Of  the  commission,  and  5.  Of  the  assign- 
ment. 

Evidence  of  petitioning  creditor* s  debt,  nature  of,  and  when  ac- 
crued.'] The  petitioning  creditor's  debt  must  be  proved  in  the 
same  manner  as  in  an  action  against  the  bankrupt  himself,  Per 
Butler,  J.,  Abbot  v.  Plumhe,  Dougl.  217;  and,  therefore,  where 
the  debt  arises  on  a  bond,  an  acknowledgment  of  the  debt  bj 
the  obligor  will  not  supersede  the  necessity  of  calling  the  at- 
testing witness.  Abbot  v.  Plumbe,  Dougl.  216.  It  must  appear 
that  the  debt  was  contracted  at  the  time  of  the  act  of  bank- 
ruptcy. Clarke  v.  Askew,  1  Stark.  458  (n).  So  where  the  pe- 
titioning creditor's  debt  arises  on  a  promissory  note,  dated 
before  tbe  bankruptcy,  the  note  must  be  proved  to  have  ex- 
isted prior  to  the  act  of  bankruptcy,  for  the  date  is  not  even 
primd  facie  evidence  of  that  fact,  2  Stark.  Ev.  161,  where  it  is 
said  that  the  contrary  was  held  in  Taylor  v.  Kmlock,  1  Stark. 
175,  upon  a  mistaken  report  of  a  case  cited  from  memory.  See 
2  Stark.  594.  But  where  a  note  was  proved  to  be  in  existence 
before  the  docket  was  struck,  and  it  bore  date  on  the  face  of  it 
before  tbe  act  of  bankruptcy,  this  evidence  was  considered 
as  primd  facie  proof  that  the  note  was  in  existence  before  the 
act  of  bankruptcy.  Obbard  v.  BUtkam,  1  M.and  M.  MSS.  So 
if  it  can  be  shown  that  about  the  date  of  the  bills  goods  were 
sold  of  corresponding  amount.  Cowie  v.  Harris,  1  JVf.  and  M. 
141.  So  where  the  petitioning  creditor  is  the  indorsee  of  a 
bill,  the  indorsement  must  be  proved  to  have  been  made 
before  the  commission  issued,  and  the  date  of  the  bill  affords 
no  presumption  as  to  the  time  of  the  indorsement.  Rote  v. 
Rowcrqft,  4  Campb.  245.  If  the  debt  be  proved  to  have  existed 
before  the  act  of  bankruptcy,  its  continued  existence  up  to  tbe 
act  will  be  presumed.  Jackson  v.  Irvin,  2  Campb.  50.  Unless 
there  have  been  intermediate  transactions.  Gresly  v.  Price, 
2  C.  and  P.  48. 

It  must  appear  that  the  debt  was  contracted  while  the 
party  was  a  trader,  or,  if  contracted  before,  was  subsisting 
while  he  was  a  trader.  Meggott  v.  Mills,  1  Ld.  Raym.  287, 
Heanny  v.  Birch,  3  Ca/npb.  234,  ^Butcher  v.  Easto,  Dougl.  295. 

If  there  was  a  petitioning  creditor's  debt  at  the  time  of  the 
act  of  bankruptcy,  on  which  a  commission  might  have  issued, 
and  there  was  a  petitioning  creditor's  debt  still  existing  at  the 
time  of  the  commission,  it  does  not  signify  what  happened  in 
the  interim,  as  to  the  payment  of  tbe  first  debt,  the  balance 
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throughout  continuing  sufficient  for  a  petitioning  creditor's 
debt,  bhaw  ▼.  Harvey,  1  M.  and  M.  MSS.  , 

Taking  a  security  of  a  higher  nature,  after  the  act  of  bank- 
ruptcy, tor  a  debt  of  an  interior  nature,  contracted  before, 
will  not  prevent  the  original  debt  being  a  good  petitioning 
creditor's  debt.  Ambrose  v.  Clendon,  2  Str.  1042.  ft  or  will  the 
fact  that  the  debtor  has  become  insolvent,  and  included  the 
debt  in  his  schedule.  Jellit  v.  Mount  ford,  4  B.  and  A.  256. 
See  Ex  parte  Shutileworlh,  2  Glynn  and  J.  68.  And  a  debt  upon 
an  attorney's  bill,  not  signed  and  delivered  according  to  the 
statute,  is  sufficient,  Ex  parte  Sutton,  11  Fes.  163,  Ex  parte 
Howell,  1  Rote,  312.  But  a  verdict  for  damages  in  an  action 
for  breach  of  promise  of  marriage  does  not,  before  j  udgment, 
constitute  a  debt,  Ex  pane  Charles,  14  East,  197  ;  and  where 
the  debtor  is  taken  in  execution,  there  is  no  good  debt  to  sup- 
port a  commission.  Cohen  v.  Cunningham,  8  T.  R.  123. 
Though  it  has  been  held  in  several  cases  that  a  debt  barred 
by  the  statute  of  limitations  is  sufficient  to  support  a  commis- 
sion, unless,  perhaps,  where  the  objection  is  taken  by  the 
bankrupt  himself,  Swayne  v.  Wallenger,  2  Str,  746,  Quantock  y. 
England,  5  Burr.  2628,  Fowler  v.  Browne,  Co.  B.  L.  18,  and 
see  Mavor  v.  Pyne,  3  Bingh.  285,  2  C.  and  P.  91,  S.  C„  yet  the 
proof  of  such  a  debt  has  beeu  disallowed.  Ex  parte  Dewdney, 
Ex  parte  Seaman,  15  Vet.  498,  Ex  parte  Hoffey,  19  Vet.  468,  2 
Mote,  245,  and  tee  Gregory  v.  Hurrill,  5  B.  and  C.  341 . 

Where  there  is  only  one  petitioning  creditor  there  must  be 
a  debt  due  to  him  separately,  for  which  he  alone  might  main- 
tain an  action  at  law,  and  therefore  a  commission  cannot  be 
supported  on  the  petition  of  one  of  two  partners,  to  whom 
a  joint  debt  is  due.  Buckland  v.  Newtame,  1  Taunt.  477. 

Where  the  petitioning  creditor  is  assignee  of  another  bank- 
rapt,  and  the  debt  is  due  to  him  in  that  character,  and  his 
title  comes  incidentally  in  question,  strict  evidence,  of  his 
title  as  assignee  must  be  given,  Doe  v.  Litton,  4  Taunt.  741 ; 
but,  where  in  an  action  by  an  assignee  no  notice  has  been 
given  under  the  statute  to  dispute  the  commission,  the  de- 
positions under  tbe  commission  are  evidence  of  a  debt  due  to 
the  party,  in  the  character  in  which  he  claims  it,  and  no  other 
evidence  of  the  first  bankruptcy  will  in  such  case  be  neces- 
sary. Scaije  v.  Howard,  2  B,  and  C.  560.  See  Mutkett  v.  Drum- 
moid,  10  B.  and  C.  153,  ante,  p.  414. 

Evidence  of  petitioning  creditor't  debt,  amount  of.']  The  debt 
of  the  petitioning  creditor  must  amount,  if  it  is  to  one  cre- 
ditor, or  one  firm,  to  100/.,  if  it  is  to  two,  to  150/.,  if  to  more, 
to  200/.,  6  Geo.  IV.  c.  16,  s.  15,  100/.  in  notes,  bought  at  10i, 
a  piece,  is  a  sufficient  debt.  Ex  parte  Lee,  1  P.  Wmt.  £82. 
Where  a  creditor  to  the  amount  of  112/.,  after  notice  of  an 
act  of  bankruptcy,  received  50/.,  it  was  held,  that  as  that  pay- 

t  5 


%?8      Actions  by  Assignees  of  Bankrupts. 

*ment  was -void,  there  was  still  a  good  petitioning  creditor's 
debt.  Mann  v.  Shepherd,  6  T.  R.  79. 

Evidence  ef  petitioning  creditor's  detot—admiMhn  of  bafthllfft^] 
The  admissions  of  the  bankrupt  himself  are  frequently  grata 
•in   evidence   to    establish  the  petitioning  creditor's  debt. 
-Thus  an  entry  in  the  bankrupt's  boots,  Watts  v.  Thorpe,  l 
Campb.  876,  or  an  account  signed  by  him  charging  himself, 
Hoare  v.  Coryton,  4  Taunt.  560,  is  sufficient  evidence  of  the 
'debt,  provided  it  be  shown  that  the  entry,  or  account,  was 
'made  before  the  act  of  bankruptcy.     An  admission,  by  the 
^bankrupt,  of  the  debt,  made  after  'the  act  of  bankruptcy,  bat 
►before  the  issuing  of  the  commission,  has- been  decided  to  be 
'inadmissible.  SnaUcomber.  Bruges,  M'Ciel.  48, 13  Price,  136, 
8.  C,  Sanderson  v.  Laforest,  1  C.  and  P.  46.     Bat  where  the 
•debt  was  founded  on  a  bill  of  exchange,  of  which  the  bank- 
rupt was  drawer,  it  was  held  that  the  bankrupt's  declaration 
'made  after  the  act  of  bankruptcy,  and  before  the  commission, 
that  the  bill  would  not  be  paid,  was  admissible' evidence  to 
•rtupply  the  proof  of  notice.    Brett  v.  Lecett,  13  Etut,  21S,«e 
•M'Glel.  60,  see  also  Robsan  v.  Kemp,  4  Esp.  334,  Dewion  T.Cns, 
1  Esp.  168. 

t 

Evidence  of  petitioning  creditor's  dcbt—Ulh  of  ctchange,  and 
debts  due  en  credit.']  Asa  bill  of  exchange  is  «  debt  from  the 
'date  of  it,  as  against  the  drawer,  it  is  sufficient  to  constitute 
a  good  petitioning  creditor's  debt,  though  not  indorsed' to -the 
creditor  till  after  an  act  of  bankruptcy,  Maoarty  ▼.  Barrow,  8 
Xtr.  949,  Gtaister  v.  Hewer,  7  T.  A.  498,  Anon.  2  Wile.  135, 
Eden,  47 ;  but  if  the- creditor  be  indorsee,  it  must  appear  that 
the  bill  was  indorsed  to  him  before  the  commission  issued. 
'Jfosft'V.  Rowem/'t,  4  Campb.  245.  By  6  Geo.  IV.  c.  16,  s.  15, 
Wefy  person  who  has  given*  credit' to  any  trader,  upon  vans- 
We  'consideration,  for  any  sum  payable  at  a  certain  time, 
'which  time  shall  not  have  arrived  when  such  trader  commit- 
ted an  act  of  bankruptcy,  maypetition,  or  join  in  petitioning, 
"whether  he  shall  have  any  security  in«writing,  or  otherwise, 
for  such  sum,  or  not.  Where  A^having  drawn  a  bill  for  148J. 
in  favour  of  B.,'to  whom  he  was- previously  indebted  in 'tint 
Vttttrmit,  committed  an  act  of  bankruptcy  before  eilher  the  bill 
was  due  or  had  been  presented  for  acceptance,  it  was  Md 
that  such  bill  of  exchange  whs  a  good  petitioning  creditor's 
4febt, -though  subsequently  >to  the  commission  it  had  been  duly 

Sfefeented  >  to  and  paid  by' the  acceptors.  £*  parts  DouUutt,  <4 
.-and  A.  67.  Where  the  debt  was : an i acceptance  of  the 
♦bankrupt,  and  the  assignees  kad>  had  notice  'to  prove  the  von- 
«g£d*r*tfcto,  it^was- held,  that  tbougtrthOT  wore  not'bdmd  to 
•prove  tbe^eortsideration  until  impeached,  ^yet  that  not  fee«in? 
«siWu<^anyevidense,-a«d'the  jaiy,  fat*  ttoNmam*mm**i 
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ae9pi«Mm  Attached  to  the.  case, ; baying  found  a  verdict  for  the 
defendant,,  the  court  would  not  disturb  that  verdict.  Abra- 
ham x.,  George,  11. Price,  423.  Where  two  persons  exchange 
acceptances,  and  before -the  bills  are  mature  one. of  them 
commits  an  act  of  bankruptcy  ,:  there  is  not  such  a  debt  oVe 
from  him  to  the  other  as  will  sustain  a  commission,  before  the 
other  .has  paid  his  own  acceptance.  Sarntit  v.  Austin,  .4 
xTaumt..2Q0.  Interest,  where  not  expressed  in.  the  body  oftfce 
.bill,  cannot  be  added  so  as  to  make  up  the  amount  of  the 
debt.  Caowwnv.  Snath,  2  B.  and <4. .305,  Ex  parte  Burg$u,$ 
B.  Moore,  74o,  8  Tmmt,660,  S.  C.  A  bill .  for  100/.  though 
not  due  till  after  the  act  of  bankruptcy,  is  a  good  petitioning 
creditor's  debt  to  support  a  commission  against  the  drawer, 
and  the  rebate  of  interest  is  not  to  be  considered,  for  it  is  a 
i present  debt  to  the  amount  of  1 00/.  Brett  \.,Levttt,  13  East, 
313. 

Evidence  of  petitioning  creditor's  debt-~prior  act  of  bankruptcy,'] 

;By  6  G.  IV.  c.  16,  s.  19,  no  commission  shall  be  deemed  in- 
valid by  reason  of  any  act  of  bankruptcy  prior  to  the  debt  of 

..the  petitioning  creditor,  provided  there,  be  a  sufficient  act  ef 
bankruptcy  subsequent  to  such  debt.  Before  this  statute, 
though,  the  bankrupt  himself  could  not,  yet  a  debtor  to  the 
•estate  might,  in  an  action*  by  the  assignees,  upon  proof  of  an 

.  act  of  bankruptcy  prior  to  the  petitioning  creditor's  debt,  and 
of  a  sufficient  debt. upon  which  a  commission  might  be  sup- 

'  ported,  resist  the  claim  and  defeat  the  commission.  Eden,  43. 

Evidence  of  trading.']     By  6  Geo.  IV.  c.  16,  s.  2,   it  is 

r  enacted,  that  all  bankers,  brokers,  and  persons  using  the  tra4e 

or  profession  of  a  scrivener,  receiving  other  men's  monies  or 

estates,  into  their  trustor  custody,  and  persons  insuring  ships, 

.or  their  freight,  or  other  matters,  .against  perils  of  the  seas, 

.  warehousemen,  .wharfingers,  packers,   builders,  carpenters, 

shipwrights,  victuallers,  .keepers  of  inns,  taverns,  hotels,. or 

^coffee-houses,  dyers,  printers,  bleachers,  fullers,  calendered?, 

cattle  or  sheep,  salesmen,  and  all  persons  using  the.  trade  of 

.merchandize  by.  way  of  bargaining,  exchange >  bartering*  com- 

jnissien,  consignment,  or. otherwise,,  in  gross  or  by  retail,  and 

*  all -persons  who,  either  for  themselves,  or  as  agents  or  factors 

for.  others,  seek  their  living  by  buying  and  selling,  or  by 

buying  and  letting  for  hire*  or  by  the  workmanship  -  of  .goods 

or  commodities, , shall  be  .deemed  traders  liable  to  become 

'  bankrupt',  provided  that  no  farmer,  grazier,  common  labourer, 

'  .on  workman  Jbr  hise,  receiver.genexal  of  the  .taxes,  o&member 

.Of.or  subscriber ,  to.any<incospexated  ..commercial  or  trading 

oampaniea  established  by  charter  or  act  of.  parliament,  shall 

<  be  deemed  ae  such  A.traderiiable  by  virtue  of;  this  act  to  be- 

.  comeibankrupt. 
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Evidence  of  a  trading  which  ceased  before  the  6  Geo.  IV. 
c.  16,  took  effect,  will  not  support  a  commission  of  bankrupt 
issued  after  that  time.  Surtees  v.  Ellison,  9  B.  andC.  750. 

The  declarations  of  the  bankrupt,  made  before  the  bank- 
ruptcy, have  been  admitted  to  prove  the  trading,  Parker  v. 
Bather,  1  B.  and  P.  9  ;  but  the  propriety  of  receiving  such 
evidence  has  been  doubted.  Bromley  v.  King,  1  R.  and  M.  228. 
Where  the  question  was  as  to  the  intention  with  which  the 
party  had  made  certain  purchases,  Abbott,  C.J.  held  that  his 
declarations,  at  the  time  of  the  purchase  of  the  goods,  as  to 
the  mode  in  which  he  intended  to  dispose  of  them,  were  ad- 
missible to  prove  the  intention.  Gale  v.  Halfknight,  3 
Stark.  56. 

Evidence  of  trading — what  persons  are  traders  within  the  general 
words  of6G.  IV.  c.  16,  s.  2.]  To  prove  a  person  a  trader,  evi- 
dence of  both  buying  and  selling  is  necessary.  Eden,  3.    But 
where  it  appeared  that  the  party  had  ordered  goods  for  the 
purpose,  as  he  stated,  of  sending  them  abroad,  and  he  said 
that  he  would  give  other  goods  in  exchange  for  them,  on  it 
being  objected  that  there  was  no  evidence  of  selling,  Per 
Abbott,  C.  J.  "  I  cannot  say  that  if  a  man  buys,  and  repre- 
sents himself  as  a  dealer,  and  offers  goods  in  exchange,  that 
he  does  not  buy  to  sell  again.    At  least  I  must  leave  it  to  the 
jury,  I  cannot  nousuitupon  it."  MiUikin  v.  Brandon,  1  C.  and 
P.  380.    The  quantum  of  dealing  is  immaterial.     Potman  v. 
Vaughan,  1  T.  R.  572,  Newland  v.  Bell,  Holt,  241,  see  Gale  v. 
Half  knight,  3  Stark.  56.    Thus  the  purchase  of  one  lot  of 
timber,  and  the  sale  of  a  portion  of  it,  will  make  a  man  a 
trader.  Holroyd  v.  Gwynne.  2  Taunt.  176.  But  such  occasional 
acts  as  a  schoolmaster  selling  books  to  his  own  scholars  only ; 
Valentine  v.  Vaughan,  Peake,  76 ;  a  colonel  of  a  fencible  regi- 
ment selling  horses  occasionally    at  Tattersftll's,    Ex-parte 
Blackmore,  6  Ves.  3 ;  or  a  person  who  keeps  hounds  buying 
dead  horses,  and  selling  the  skins  and  bones,  Summersett  v. 
Jarvis,  3  B.  and  B.  2,  are  not  evidence  of  trading.  And  where 
a  person  buys  more  of  an  article  than  he  wants,  and  sells  the 
surplus,  he  does  not  thereby  become  a  trader.  See  Newland  v. 
Bell,  Halt,  222.  So  a  cow  keeper  selling  bis  cows  unfit  for  use. 
Carter  v.  Dean,  1  Swans.  64.    So  a  farmer  buying  and  selling 
articles  incidental  to  the  occupation  of  his  farm,  as  where  a 
farmer  buys  pigs,  feeds  them  on  his  stubbles,  and  resells 
them,  some  after  a  week,  some  after  longer  periods.    Patten  r. 
Browne,   7  Taunt.  409.    See  Martin  v.  Nightingale,  3  Bingh. 
421.    But  where  a  farmer  bought  horses  unfit  for  farming, 
and  resold  them,  and  avowed  his  intention  to  takeout  a  license 
and  become  a  horse-dealer,  these  facts  were  held  to  be  evi- 
dence of  trading.  Wright  v.  Bird,  1  Price,  20.  A  drawing  and 
re-drawing  of  bills  of  exchange  and  promissory  notes,  if  there 
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be  a  continuation  of  it  with  a  view  to  gain  a  profit  on  the 
exchange,  is  a  trafficking  in  exchange  and  trading.  Richardson 
v.  Bradshaw,  1  Atk.  128.     See  Hankey  v.   Jones,  Cawp.  745, 
Eden,  4.     Where  the  business  of  brickmaking  is  carried  on  an 
a  mode  of  enjoying  the  profits  of  a  real  estate,  it  will  oot  make 
the  party  liable  to  the  bankrupt  law ;  and  there  is  no  difference 
whether  the  party  is  a  termor,  or  entitled  to  tbe  freehold  ; 
but  where  it  is  carried  on  substantially  and  independently  as 
a  trade ,  it  will  do  so.     Edpn,  4,  citing  Sutton  v.  Wheeley,  1 
East,  443,  ex-parte  GuUinwre,  2  Rose,  4^4,  ex»parte  Harrison,  1 
Br.  C.  C.  173,  Parker  v.  Wills,  ib.  (n).     And  in  a  late  case  it 
was  ruled,  that  the  owner  of  land  who  makes  bricks  from  the 
clay  of  it,  and  buys  chalk  for  tbe  more  convenient  burning  of 
the  bricks,  is  not  a  trader.  Paid  v.  Bowling,  1  M.  and  M.  263, 
Heame  y.  Rogers,  9  B.  and  C.  577.    See  also  Ex-parte  Burgess, 
2  Gl.  and  J.  183.     Whether  a  trader  who  has  ceased  to  buv, 
but  is  selling  off  his  stock,  is  liable  to  a  commission,  depends 
upon  the  circumstance  whether  there  be  an  intention  to  exer- 
cise or  resume  the  trading,  which  is  a  question  for  a  jury* 
Ex  parte  Paterson,  1  Rose,  402,  Eden,  5.    If  a  man  has  carried 
on  a  manufactory,  bis  ceasing  actually  to  work  it  does  not  for 
that  reason  make  bim  cease  to  be  an  object  of  the  bankrupt 
laws ;  if  he  continues  to  solicit  orders,  and  holds  himself  out 
to  the  world  as  capable  of  executing  orders  in  tbe  course  of 
iifl  trade,  he  continues  liable  to  be  made  a  bankrupt.  Per  La\ 
EUenborough,  Wharam  v.  Routledge,  5  Esp.  236.     And  where  a 
person  was  proved  to  have  been  a  trader  by  buying  and  selling 
Ush  during  one  season,  Lord  EUenborough  said  that  it  must 
be  presumed  he  still  carried  on  his  business  in  the  usual  way, 
and  continued  a  trader  down  to  the  time  of  .his   bankruptcy* 
Heartny  v.  Birch,  3  Campb.  233,  and  see  Pont  v.  Dowling,  1  Af. 
and  M.  268.     Where  business  had  been  carried  on  by  the 
party,  in  partnership  with  another,  which  partnership  had 
been  dissolved  some  years  before,  and  no  act  of  trading  had 
been  done  for  two  or  three  years  before  the  time  when  the 
petitioning  creditor's  debt  accrued,  but  tbe  concerns  had  not 
been  ultimately  wound  up,  and  part  of  the  stock  still  remained 
in  the  warehouse  of  the  parties  undisposed  of,  the  jury  found, 
under  the  direction  of  the  court,  that  the  trading  continued!. 
Executors  of'  Backhouse  v.  Tarleton,  coram  Ld.  EUenborough,  2 
Stark.  Ev.  143.    An  executor  disposing  of  his  testator's  stock 
is  not  a  trader,  though  he  purchase  other  articles  to  make  it 
marketable  ;  but  if  he  increase  the  stock,  and  continue  to  sell, 
he  becomes  a  trader.     Ex  parte  Nutt>  1  Atk.  102,  ex  parte  Gar- 
land, 10  Ves.  120,  Eden,  5.     An  illegal  trading  will  support  a 
commission.     Cobb  v.  Symonds,  5  B.  and  A.  516,  but  see  Milli- 
km  v.  Brandon,  1  C.  and  P.  381 .    Buying  and  selling  land,  or 
any  interest  in  land,  is  not  a  trading.    'Port  ?.  Turton,  2 
Wils.  169. 
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Under  the  •  general  -statement  in  die  commiesion  -that  me 
bankrupt  got  hie  living  by  buying. end  telling,  .any  spoaito  of 
trading  may  be  given  in  evidence.  Hale  v.  Small*  H.B.mnd  B. 
£5. 

Evidence  of  troding—uhat  permits  ere  teithm  the  particular 

noerds  ef  6  G.  IV.  c.  16,  s.  6.)    A  pawnbroker  i»  a  breker  within 

tbe  etatute.  Rawtinmn  v.  Peanm,  5  B.  and  A.  124.    So  a-sbip- 

broker,  P*tv.  Turner,  6  Bingk.  702.     Whether  an  insurance 

broker  be  within  the  aame  term  baa  net  been  determiaed. 

£r  parte  Stewtts,  4  Madd.  256.    See  Pole  v.  Turner,   6  JBtsge. 

706.     It  seems  probable  th»t  whenever  it  beeoaiee  necessary 

to  determine  the- point,  it  will  be  resolved  in  the  affirmative. 

Eden,  7.     In  order  to  make  a  man  a  money  imaentr,  it  must 

be  an  occupation  to  which  he  resorts  .in  order  to- gain  hit 

Jiving.    In  tke  course  of  this  occupation  he  most  receive 

other  men's  monies  into  his-  trust  or  custody.     He  must  carry 

•on  die  business  of  being  trusted  with  other  people's  monies, 

.to  lay  out  for  litem  as  occasion  offers.     Per  Gibbs,   C.<  J., 

Adams  v.  klmikm,  3  Campb.  534. 

Evidence  of  act  of  bankruptcy.]  By  6  G.  IV.  c.  16,  a.  3,  it  is 
enacted,  that  if  any  such  trader  (vide  ntpm)  shall  depart  this 
realm,  or  being  out  of  this  realm  shall  remain  abroad,  or  depart 
irono  his  dwelling. bense,  or  otherwise  absent  himself,  or  begin 
.to  keep  his  house,  or  suffer. himself  to  be  arrested  for  any 
debt  not  due,  or  yield. himself  to  prison,  or.  stmer  himself  to 
be  outlawed,  or  procure  himself  to  be  arrested,  or  .his goods, 
.money,  or  chattels,  to  be  steadied,  sequestrated,  or  taken  m 
/execution,  or  make,  or  cause  to  be  made,  either  within  this 
realm  or  elsewhere,  any  fraudulent  great  or  conveyance  of -any 
of  his  lauds,  tenements,  goods,  or  chattels,  or  make,  or  cswe 
to  be  made,  any  fraudulent  surrender  of  any  of  .hie  copyhold 
.lands  or  teaements,  or  make,  or  cause  to  be  made,  .any  fan- 
«lulent  gift,  delivery,  or  transfer  of .  soy  of  his  goods  or  chat- 
tels, every  sucli  trader  doing,  suffering,  procuring, executing, 
.permitting,  making,  or  causing  to  be  made,  any  of  tbe  ads, 
.deeds,  or  matters  aforesaid,  with  intent* to  defeat  or  delay  bis 
.creditors,  shall  be  doomed  to  hate  thereby  committed  en, est 
lofbaukruptcy. 

And  by  section  4.  it  is  enacted,  that  where  any  anch  trader 
-sheH,.-after  this.net  shall  have  come  into  -effect,  oaeomte  any 
rOonfoyoneeoBMBfgnment  by  deed,  to  a  trustee  or  trustees, 
«of  sllhift  estate  and  effects,  lor  the  benefit  of  air  tke  creditorsof 
/ouchrtrader,  the  execution  of  such  deed  shaltaot  be  deemedon 
-act  of  bankiuptcy,  unless  s  commission  issue  j^ain»t.sooh 
*ins3er>withta«st3D«alondsr.  mosfcha'from  the  execution  thesacf 
iby  such. trader,  provided* that  such  <  deed  shall  be>eawoated 
by  every  such  trustee  within  fifteen  days  after  theuasomtien 
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thereof  by  the^said  trader ;  and  -that  the  exeoution  by  snob 
•tradtfr,  and  by  every  such  trustee,  be  attested  by  an  attorney 
or  solicitor,  and  that  notice  be  given  within  two  months  after 
the  exeoution  thereof  by  such  trader,  in  case^wm  trader  reside 
•in  London,  or-within  forty  miles  thereof,  in  the  London  Ge- 
twttp,  end  also  in  two  London  daily  newspapers  *  and  in  case 
.such  trader  does  not  reside  within  forty  miles  of  London,  than, 
in. the  London  Gazette,  end  also  in  one  London  daily  newe- 
ipaper,  and  one  provincial  newspaper,  published  near  to  such 
/trader'*  residence*;  end  *uch  notiee  ahall  eon  tain  the  date 
and  execution  of  such  deed,  and  the  name  and  place  of  abode 
Tespeotively  of  every  such  trustee,  and  of  such  attorney  or 
solicitor. 

And  by  section  5  it  is  eoacted,  thatif  any  such  trader  having 
been  arrested  or  committed  to  prison  for  debt,  •  or  on  any  at- 
tachment for  non-payment  of  money,  shall  upon  such,  or  any 
mother  arrest  or  -commitment  for  debt,    or  non-payment  of 
money,  or  upon  any  detention  for  debt,  lie  in  prison  for 
twenty -one  days,  or -having  been  arrested  or  committed  to 
prison  for  any  other  cause,  sh»U  lie  in  prison  for  twenty-one 
days  after  any  detainer  for  debt  lodged  against  him  and  not 
'discharged,  erery  such  trader  shall  be  deemed  to  have  thereby 
-committed  an  act  of  bankruptcy  ;  or  if  any  such  trader  having 
t  been  arrested,  committed,  or-  detained  for  debt,  shall  escape 
-out  of  > prison- or  custody,  every  such  trader  shall  be  deemed 
.to  have  thereby  committed  an  act  of  bankruptcy  from  the  time 
-of  such  arrest,  commitment,  or  detention;  provided  that  if 
any  such  trader  shall  be  in  prison  at  the  time  of  the  com- 
•mencement  of  this  act,  such  trader  *hall  not  be  deemed  to 
.have  committed  an  act  of  bankruptcy  by  lying  in  prison,  until 
•he  shall  have  lain  in: prison  for  the  period  of  two- months. 

And  by  section  6  it  is  enacted,  that  if  any  such  trader  shall 
file  in  the  office  of  the  Lord  Chancellor's  secretary  of -bank- 
rupts a  declaration  in  writing  signed  bv  such  trader,  .and  at- 
*•  tested  by  an  attorney  or  solicitor,  that  he  is  insolvent  or  una- 
ble to:  meet  his  engagements,  the«aid  secretary  of  bankrupts, 
»or  his  deputy,  shall  sign  a  memorandum  that  such  declaration 
-hath  been  filed,  which  memorandum  shall  be  authority  for  the 
iprinter  of  the  London  Gazette,  to* insert  an  advertisement  of 
'Such  declaration  therein;  and  every  such  declaration  shall, 
after-such  advertisement  inserted  as  aforesaid,  be  an  act  of 
'bankruptcy  committed  by  such  trader  at  the  time,  when «ach 
^declaration  was-  filed;but  bo  commission  shall  isnue  thereupon, 
umtless'it  be  sued  out  within  two  calendar  months  next  after 
the  insertion  of  sueh  advertisem«nt,<«nd  luntoss  such' adver- 
tisement shall  have  been  inserted  in  the  London  Gazette 
■withmtei^htdays  after  «veh  declaration  was  filed.    By'the 
<4H«Be  aection,  %he  gazette  containing  ^aohadvertiseaient^ball 
tfee^evideoee  to  be  received  .of  ,su<&  declaration  haviag  -bean 
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filed.  And  by  section  7,  the  declaration  having  been  con- 
certed between  the  bankrupt  and  any  creditor,  or  other  per- 
son, shall  not  invalidate  the  commission. 

By  section  8,  a  trader,  after  a  docket  struck  against  him, 
compounding  with  the  person  who  struck  the  same,  whereby 
such  person  may  receive  more  in  the  pound  than  the  other 
creditors,  is  guilty  of  an  act  of  bankruptcy.  By  section  9, 
traders  having  privilege  of  parliament,  committing  any  of  the 
aforesaid  acts  of  bankruptcy,  may  be  proceeded  against  as 
other  traders,  though  not  subject  to  arrest  or  imprisonment. 
By  section  10,  a  trader  having  privilege  of  parliament,  not 
paying  or  compounding  to  the  satisfaction  of  his  creditor,  and 
also  entering  an  appearance  to  the  action  within  one  month, 
is  guilty  of  an  act  of  bankruptcy.  And  by  section  11,  a 
trader  having  privilege  of  parliament,  disobeying  the  order  of 
any  court  of  equity,  or  in  bankruptcy,  or  lunacy,  for  payment 
of  money,  after  service,  and  peremptory  day  taxed,  is  guilty 
of  an  act  of  bankruptcy. 

The  most  important  decisions  with  regard  to  the  acts  of 
bankruptcy  above  enumerated  will  now  be  noticed. 

Evidence  of  act  of  bankruptcy — departing  the  realmj]  It  most 
be  shown  that  the  trader  departed  the  realm  with  intent  to  delay 
his  creditors,  and  therefore,  though  the  creditors  be  in  fact 
delayed,  yet  if  the  intent  is  wanting,  there  is  no  act  of  bank- 
ruptcy. Warner  v.  Barber,  Holt,  175,  Windham  v.  Pa  tenon, 
1  Stark.  145.  But  where  the  departing  the  realm  must  ne- 
cessarily cause  a  delay,  it  will  be  an  act  of  bankruptcy,  for  a 
perfeon  may  be  supposed  to  foresee  and  to  intend  what  is  the 
necessary  consequence  of  his  own  acts.  Ramsbottom  v.  Lewis, 
1  Campb.  280.  Therefore  where  a  trader  went  abroad  in  con- 
sequence of  having  killed  his  wife,  it  was  held  an  act  of  bank- 
ruptcy. Woodier" s  case,  B.  N.  P.  39 ;  and  see  Raikes  v.  Porean, 
Vernon  v.  Hankey,  Co.  B.L.  111.  Where  a  trader  departed 
the  realm,  leaving  a  letter  behind  him,  and  on  the  following 
day  wrote  another  letter  from  Calais,  it  wos  held  that  both 
letters  were  admissible  to  show  with  what  intention  he  de- 
parted ;  and  per  Bat,  C.  J.  the  declarations  in  order  to  be  ad- 
missible, must  be  made,  or  the  letters  written  at  the  time  of 
the  act  in  question  ;  but  it  is  sufficient  if  they  are  written  at 
any  time  during  the  continuance  of  the  act ;  the  departing 
the  realm  is  a  continuing  act,  and  these  letters  were  written 
during  its  continuance.  Rawson  v.  Haigh,  2  Bingh.  99,  see 
Maylin  v.  Evloe,  2  Sir.  809.  Going  to  Ireland  is  a  departing 
the  realm.  Williams  v.  Nunn,  1  Taunt.  270, 

Evidence  of  act  of  barikruptcy~-departing  from  his  dwelling- 
house.]  Notwithstanding  a  decision  to  the  contrary,  Barnard 
v.  Vaughan,  8  T.  R.  149,  it  is  now  settled  that  actual  delay 
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need  not  be  proved,  an  httent  to  delay  being  sufficient.  Wilton, 
v.  Norman,  1  Esp.  334,  Hammond  v.  Hicks,  5  Esp.  139,  Holroyd 
v.  Whitehead,  3  Compfr.  530,  £dcn,  18,  Robertson  v.  Lfdde/i,  9 
Eatt,  487.  £ven  where  8  trader  departed  under  a  mistaken 
idea  that  an  officer  who  called  had  a  writ  for  him,  it  was  held 
an  act  of  bankruptcy.  Ex  parte  Bamford,  Id  Fes.  449.  Where 
the  act  of  departing  is  equivocal,  it  is  a  question  for  the  jury 
whether  it  was  with  intent  to  delay  creditors,  as  where  two 
partners  left  their  shop,  stating  their  purpose  to  be  to  get 
some  bills  discounted,  aud  telling  their  shopman  if  any  credi- 
tor called,  to  make  an  excuse,  in  which  case  the  jury  found 
the  intent,  no  evidence  being  given  of  an  attempt  to  discount 
the  bills.  Deffie  v.  Desanges,  8  Taunt.  671,  and  see  Aldridge  v. 
Ireland,  cited  1  Taunt.  273.  A  trader  who  has  no  settled 
house,  or  counting  house,  but  takes  up  a  temporary  abode  at  a 
public-house  in  the  place  to  which  his  business  carries  him, 
commits  an  act  of  baukruptcy  by  departing  from  such  public- 
house  with  intent  to  delay  his  creditors.  Holroyd  v.  Gwynne, 
2  Taunt.  176. 

In  order  to  prove  the  intent  with  which  the  bankrupt  de- 
parted from  his  dwelling-house,  evidence  of  what  he  said  is 
admissible  as  part  of  the  res  gesta.  Ambrose  v.  Clendon,  Ca. 
temp.  Hardw.  267.  But  it  must  be  shown  that  the  declaration 
was  made  at  the  time  of  the  act,  or  at  all  events  so  near  it  as 
to  form  part  of  one  and  the  same  transaction.  Thus  a  depo- 
sition stating  that  the  bankrupt  had  admitted  that  he  had  ab- 
sented himself  for  the  purpose  of  avoiding  his  creditors,  but 
not  stating  the  time  of  the  admission,  was  held  to  be  no  evi- 
dence of  an  act  of  bankruptcy.  Marsh  v.  Meager,  1  Stark.  353. 
So  it  was  held  by  Lord  Lllenborough,  that  conversations  tak- 
ing place  subsequently  to  the  commission  of  the  act  constitut- 
ing the  act  of  bankruptcy,  were  inadmissible.  Robson  v.  Kemp, 
4  Esp.  234.  In  one  case  it  was  held  that  the  declarations  of 
the  bankrupt  after  his  return  home,  as  to  the  reason  of.  his  ab- 
sence, ought  to  have  been  admitted  ;  Bateman  v.  Bailey,  5  T. 
&  512,  and  see  Maylin  v.  Eyloe,  2  Str.  809,  Rawson  v.  Haigh,  2 
Bingh.  99,  ante,  p.  424  ;  but  the  correctness  of  this  decision 
has  been  doubted.  See  2  Emns's  Pothier,  285,  Eden,  360,  2 
Phil.  Ev.  339,  Smallcombe  v.  Bridges,  M'CUl.  45.  Such  evi- 
dence was  however  admitted  by  Parke,  J.  in  Newman  v. 
Stretch,  1  M.  and  M.  338.  The  declaration  of  the  bankrupt 
that  he  departed  to  avoid  a  writ  is  evidence  of  an  act  of 
bankruptcy  without  proof  of  the  writ,  the  debt  or  the  exist- 
ence of  creditors.    Id, 

Evidence  of  act  of  bankruptcy — otherwise  absent  himself.]  It 
has  been  heid  sufficient  evidence  of  the  trader  absenting  him- 
self to  show,  that  after  being  arrested  he  fled  from  the  officer 
uto  the  house  of  another  person  where  the  door  was  fastened, 
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and  the  officer  not  permitted  to  enter,  end  that  he. said  he -re- 
mained there  for  fear  of  other  creditors.  Bayley  v.  Sckefidd,  1 
M.  and  S.  338.  So  where  the  trader  went  into  the  sack  shop 
«f  a  neighbour's  houae  to  avoid  an  officer  who,  he  said,  had* 
writ  against  him.  Chenoweth  v:  Hay,  Id.  676,  and  see  Wine 
▼.  Norman,  1  Etp.  334.  And  again,  where  a  trader  left  his 
«counting*bouse  (to  which  he  never  returned)  taking  away  -hk 
frocks  with  .him,  and  went  to  his  country- house,  where  he 
alept  two  or  three  nights  afterwards,  he  was  held  to  have 
committed  an  act -of  bankruptcy.  Judme  v.  Da  Cossen,  1  N. 
R.  234.  So  where  there  were  two  partners,  one  of  whom  ra- 
auded  in  Manchester  and  the  other  in  London,  and  the  London 
.partner  having  left  his  house  without  intent  to  .delay  his  cre- 
iditors,  and  having  been  a  few  days  on  a  visit  at  Manchester, 
froth '  of  them  left  their  counting-house  there  to  avoid  ananett, 
.carrying  with  them  their  nooks  of  accounts,  this  was  held  an 
•act  of  bankruptcy.  Spencer  v.  Billing,  3  Casino.  .312.  The 
words  otherwise  absent  himself,  are  not  confined  to  absenting 
himself  from  his  dwelling-house,  or  auy  particular  place,  and 
•therefore.  Where  a  trader  who  was  in  the  habit  of  attending 
Jthe  Royal  Exchange,  left  it  on  seeing  one  of  his  creditoa 
whom. he  had  appointed  to  meet  there,  desiring  a  friend  to 
May  he  was  not  there,  it  was  held  an  act  of  bankruptcy.  Gilr 
iingham  v.  Lamg,  6  Taunt,  532.  But  where  a  trader  who,  on 
freing  arrested,  had  obtained  his  liberty  upon: a  promise  to  at- 
•tend  and  execute  a  bail  bond, -did  not  attend,  it  .was  held  not 
an  act  of  bankruptcy.  Schooling  v.  Lee,  8  Stark.  149.  And  so 
-with  regard  to  a  mere  failure  to  keep  an  appointment  <with  a 
creditor.  Tucker  v.  Jones,  2  Bmgh.  2.  So  Where  the  'trader 
*was  informed  by  the  attoruey  of  the  petitioning  creditor  that 
Jie  had  'delivered  a  warrant  to  arrest  him  to  an  officer,  and 
.was  advised  by  him  to  repair  to  ihia  -office  .to  avoid. a  public 
arrest,  which  the  trader  did,  it  was  held  no  act  of  bankruptcy. 
Mills  v.  Elton,. 3  Price,  142.  Jtis  immaterial  whether  a  ere- 
.ditor  was  actually  delayed  or  not.  >Ckenowtth  <v.  May,  -1  & 
Mnd  S.  676. 

'Evidence  rf.aetvf  bankruptcy — begin  to  keep  his iknueJ]  It  was 
(formerly  thought  that  in-order  to  prove  a  beginning  to  hasp 
.house,  with  intent  to  delay  creditor*,  nn  actual  denial  of  a 
creditor  must  be  proved,  Garrut  v.  Mnde,  b  T.  Jl.  675;  but 
at  is  now  settled  that  such  actual  denial  is  only  one  mode  df 
•proof  by  which  the  act  .of  bankruptcy  .may  be  established,  and 
that  it  may  be  proved  by  any  other  evidence  to  the  same  ef- 
fect. Dudley  v.  Vaughan,  1  Camph.  271,  Robert***  v.  UddeU,  9 
East,  487,  JLloydx.Meutkcote,^  B.  and  B.  MS,  5  B.  Mmrt, 
•129,  S.  C.  Where  a  trader  withdraws  .from  his  countiaf 
-house  on  the  ground, floor,  to  his  parlour  up  stairs,  for  pnreef 
and  aaolnsion,  and » with  a  view  to  Avoid  the  fajriniportunri/ 
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and  personal  solicitation  of  bra  creditors,  it  is  an  act  of  bank- 
ruptcy. Dudley  v.  Vaughau,  1  Campb.  271,  and  see  R.  v.  Bell, 
cited  1  M.  oncf  5.  354.  Where  the  partners  in  a  banking-* 
bouse  reside  in  the  same  place  in  which  the  bank  is  situated, 
and  they  .  close  the  windows  and  shutters  of  the  bank, 
this  is  *'  a  beginning  to  keep  house."  Cmnming  v.  Bailey,  6 
Bbigh.  363.  But  it  is  not  an  act  of  bankruptcy  in  those  part- 
ners who  are  not  resident  in  the  same  place.  Mills  v.  Ben- 
nett, 1  ML  and  S.  556.  Ex-ftarte  Mavor,  19  Ves.  543.  Hawkins 
v.  Whitten,  10  B.  and  C.  217.  A  general  order  to  be  denied  to 
all  comers  vis,  in  itself,  evidence  of  an  act  of  bankruptcy.  Lloyd 
v.  HtatheoU,  2  B.  uitd  B.  388,  5  B.  Moore,  129.  And' where  a 
trader  having  'been  arrested  on  the  20th  of  Muy,  desired  bis 
servants  not  to  let  into  the  house  any  persons  whom  they  did 
not  know,  and,  on  the  morning  of  the  21st,  the  doors- of  the 
house  were  kept  shut,  and  no  person  was  admitted  without 
it  being,  ascertained  from  the  window  who  he  was,  it  was  held 
an  act  of  bankruptcy,  though  no  creditor  was  actually  denied. 
Harvey  v.  Rams/bottom,  1  B.  and  C.  55.  If  a  trader  secretes 
himself  in  the  house  of  a  friend,  where  he  is  lodging,  and 
"where  persons  are  in  the  habit  of  calling  upon  him,  it  is  on 
act  of  bankruptcy.  Curteis  v.  Willis,  1  R.andM.  58,  4  D.  and 
-K.  224,  S.  C.  And  though  the  trader  was  seen  by  the  credi- 
tor at  the  time  of  the  denial,  it  is  still  an  act  of  bankruptcy, 
Ex  parte  Bamford,  15  Ve*.  451.  Where  a 'trader  gives  a  gene* 
ral  otter  to  be  denied,  and  is  denied  to  a  particular  creditor, 
it  is  such  a  beginning  to  keep  house  as  will  constitute  an  act 
-of  bankruptcy,  although  the  trader  immediately  overtakes  the 
creditor,  and  tells  him  that  he  is  not  afraid  of  him  but  of  an- 
other creditor.  Mucklorv  v.  May,  1  Taunt.  479,  undsee  Coticett 
•v.  'Freeman,  2  T.  R.  59.  It  must  be  proved  that  the  order  to 
.deny  was -given  by  the  trader.  Dudley  v,  Vaughan,  1* Canrpb, 
271,  Ex  parte  Foster,  17  Ves.  416.  But  if  a  trader  in  his  own 
boose  hears  himself  denied  to  a  creditor  and  does  not  come 
-forward,  this  if  done  with  an  intent  to  delay  creditors  is  an 
*ct  of  bankruptcy,  though  he  has  given  no  directions  to  be 
denied.   Smith,  v.  Mom,  1  M.  and  M.  458. 

In  answer  to  this  general  evidence  of  denial  it  may  be 
shown  that  the  order  was  not  given  with  intent  to  delay,  as 
that  it  was  to  deny  the  trader  <to  any  one  who  ebould  come 
whilst  he  was  at  dinner,  or  engaged  in  business.  Skew  v. 
Thompson,  Holt,  159,  Lhyd  v.  Heathcote,  2  B.  and  B.  392.  A 
simple  denial  to  a  creditor  is  not  enough  to  make  a  trader  a 
•bankrupt ;  he  may  not- only  order  himself  to  be  denied  at  un- 
****onable  hours  in  the  night,  but  in  the  cousse  of  the  day 
**aen  he  is  taking  his  meals,  and  on  other  occasions,  whidh. 
may  be  easily  imagined,  he  may  refuse  to  see  his  creditors 
Without  meaning  to  delay  them,  and  therefore,  without'coo*- 
'Butting  an  act- of  bankruptcy,  although  they  should  for  a  time 
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be  delayed.  Per  Lord  EUenborough,  Smith  v.  Currie,  3  Campb. 
350.  So  a  denial  on  a  Sunday.  Ex  parte  Preston,  2  V.  and  B. 
312.  Bat  where  a  trader  ordered  his  servant  to  say,  if  any 
creditors  called,  that  he  was  not  at  home,  and  he  was  accord- 
ingly denied,  being  ill  in  bed  at  the  time,  it  was  held  that  it 
was  properly  left  to  the  jury  whether  this  was  an  act  of  bank- 
ruptcy, and  that  they  were  warranted  in  finding  it  so.  The 
creditor  should  have  been  informed  that  the  trader  was  at 
home  but  ill.    Lazarus  v.  Waitkman,  5  B,  Moore,  313. 

Evidence  of  act  of  baiikruptcy— fraudulent  conveyance,  Afc]   By 
the  new  act  (sec.  3.)  two  descriptions  of  fraudulent  transac- 
tions are  made  acts  of  bankruptcy,  iiz„  any  fraudulent  grant, 
or  conveyance,  if  any  of  the  trader's  lands,  tenements,  goods,  or  chat' 
tels,  and  also  any  fraudulent  gift,  delivery,  or  transfer,  of  any  of 
his  goods  or  chattels,  ante,  p.  422.    A  bill  of  exchange  is  a  chat- 
tel  within  the  above  section.    Cumming  v.  Bailey,  6  Bingh. 
363.    A  fraudulent  delivery  of  goods  will  not  be  an  act  of 
bankruptcy  unless  it  is  in  the  nature  of  a  gift  or  transfer,  so 
that  where  goods  are  removed  with  intent  to  delay  a  creditor, 
but  the  party  iu  whose  custody  they  are  placed  has  no  claim 
jriven  to  him  over  them,  this  is  not  an  act  of  bankruptcy. 
Cotton  v.  James,  1  M.  and  M.  273.     As  all  the  acts  which 
have  heretofore  been  determined  to  be  fraudulent  preferences 
will,  under  the  latter  of  these  provisions,  be  henceforth  consi- 
dered as  acts  of  bankruptcy,  and,  as  all  the  doctrine  applica- 
ble to  fraudulent  preference  by  deed  attaches  also  to  all  frau- 
dulent preferences,  it  will  be  most  convenient  to  consider 
them  together.    Eden  25.    A  creditor  who  was  executed,  or 
been  privy  to,  or  acted  under  the  fraudulent  deed,  cannot  set 
it  up  as  an  act  of  bankruptcy.    Bamford.v.  Baron,  2T.fi.  594 
(«),  Jackson  v.  Irwin,  2  Campb.  49,  Back  v.  Gooch,  Holt,  15. 
Tope  y.  Hockin,  7  B.  and  C.  101. 

Evidence  of  act  of  bankruptcy— fraudulent  conveyance,  b\c. — 
deeds  fraudulent  at  common  law  or  under  stat.  13  Eliz.  c.  5.]  A 
grant,  or  conveyance  may  be  void  either  under  the  statute  13 
Eliz.  c.  5,  or  at  common  law,  or  as  being  contrary  to  the  po- 
licy of  the  bankrupt  laws.  The  facts  necessary  to  be  proved 
in  order  to  establish  fraud,  so  as  to  avoid  a  deed  at  common 
law,  will  be  stated  hereafter.  See  post,  "Actions  against 
Sheriffs,"  and  Index  tit.  "  Fraud:' 

Evidence  of  act  of  bankruptcy— fraudulent  conveyance,  Arc- 
deeds,  %c,  fraudulent  as  contrary  to  the  policy  of  the  bankrupt  law.] 
The  cases  formerly  decided  relative  to  assignments  by  deed 
of  all  a  trader's  property,  will  now,  under  the  latter  of  the 
clauses  above-mentioned,  be  applicable  to  all  assignments, 
whether  under  deed  or  not.    The  assignment  of  all  a  trader's 
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property,  whether  upon  trust  for  the  benefit  of  one  creditor, 
Wilton  v.  Day,  2  Burr.  877,  or  of  several,  Comptonv.  Bedford, 
1  W.  BL  362,  or  of  all  to  the  exclusion  of  one,  Ex  parte  Foord, 
cited  1  Burr.  477,  is  an  act  of  bankruptcy.  So  when  a  trader 
conveyed  the  whole  of  his  property  to  a  creditor,  upon  trust, 
to  satisfy  his  debt,  and  to  pay  over  the  surplus,  if  any,  to  the 
trader,  who  then  knew  himself  to  be  insolvent,  it  was  held  an. 
act  of  bankruptcy,  and  that  such  conveyance  was  invalid, 
though  the  bill  of  sale  was  Riven  by  the  trader,  when  under 
arrest  at  the  suit  of  the  particular  creditor  for  a  just  debt. 
Newton  v.  Chuntler,  7  East,  137.  So  where  A.,  a  trader,  con- 
veyed all  his  effects  (of  which  he  remained  in  possession)  as 
a  security  to  B.,  a  banker,  who  had  agreed  to  honour  his 
drafts,  subject  to  a  defeasance,  on  A.'s  paying  such  sums  as 
B.  advanced,  with  a  covenant  that  on  A.  failing  to  perform 
his  part,  B.  should  take  possession  of  the  effects,  the  convey- 
ance was  held  fraudulent.  Worselcy  v.  De  mat  I  as,  1  Burr.  467. 
So  where  a  trader,  being  in  distressed  circumstances,  assigned 
all  his  estate  to  a  creditor  as  a  security  for  an  unliquidated 
sum,  without  delivering  possession,  the  assignment  was  held 
fraudulent.  Wilson  v.  Day,  2  Burr.  8C>7.  In  the  two  last 
cases  the  assignment  appears  to  be  fraudulent  on  three 
grounds.  1.  As  an  undue  preference  of  die  particular  credi- 
tor in  contemplation  of  bankruptcy.  2.  As  contrary  to  the 
policy  of  the  bankrupt  law,  being  an  assignment  ot  all  the 
trader's  property,  whereby  he  was  disabled  from  carrying  om 
his  trade ;  and  3.  At  common  law  ;  the  want  of  transfer  of  the 
possession  being  evidence  of  the  fraud. 

An  assignment  of  all  a  trader's  effects,  even  upon  trust  for 
the  benefit  of  all  his  creditors,  has  been  held  to  be  an  act  of 
bankruptcy,  on  the  ground,  first,  that  the  trader  necessarily 
deprives  himself,  by  such  an  act,  of  the  power  of  carrying  oa 
bis  trade,  and,  secondly,  that  he  endeavours  to  put  his  pro- 
perty under  a  course  of  application  and  distribution  among 
his  creditors  different  from  that  which  would  take  place  under 
the  bankrupt  law.  Dutton  v.  Morrison,  17  Ve$.  199.  In  ge- 
neral, an  assignment  of  so  much  of  a  man's  stock  as  disables 
Him  from  carrying  on  his  business,  is  an  act  of  bankruptcy. 
Hooper  v.  Smith,  1  W.  BL  443.  A  colourable  exception  of  * 
small  portion  of  the  property  will  not  prevent  the  assignment 
from  operating  as  an  act  of  bankruptcy.  Thus,  where  the  as- 
signment was  made,  for  the  benefit  of  several  creditors,  of  all 
the  trader's  goods  and  stock  in  trade,  (some  few  particulars 
excepted,  to  the  amount  of  about  100/.)  and  the  deed  was 
executed  at  midnight,  and  the  trader  absconded  next  morn- 
ing, the  deed  was  held  void,  the  interest  omitted  being  toe 
Minute  to  make  a  difference.  Campion  v.  Bedford,  1  W.  BL 
362.  So  where  the  trader  assigned  all  his  effects,  goods,  stock 
ift  trade,  tad  book  debts  (except  household  goods,  watches. 
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plate,  bills  of  exchange,  inland  bills,  and  promissory  notes, 
and  cash  then  by  him,  and  also  except  a  large  parcel  of 
ginger),  the  exception  was  considered  colourable,  and  Lord 
Hardwicke  was  clear  that  the  deed  was  an  act  of  bankruptcy. 
Ex  parte  Foord,  cited  1  Burr.  477,  see  Berneyv,  Davison,  1  B. 
and  B.  408,  Berney  v.  Vyner,  Id,  432.  So  an  assignment  of 
all  a  trader's  stock  in  trade  (but  not  of  his  household  goods 
and  debts,  both  of  which  were  very  trifling)  has  been  held 
an  act  of  bankruptcy.     Law  v.  Skinner,  2  W.  BL  996. 

It  is  said  by  Lord  Kenyon,  that  all  the  cases,  without  a 
single  exception,  where  the  assignment  of  his  property  bj  a 
trader  had  been  deemed  fraudulent  and  an  act  of  bankruptcy, 
had  been  where  it  had  been  given  for  a  by-gone  and  before- 
contracted  debt ;  but  that  it  never  could  be  taken  to  he  law 
that  a  trader  could  not  sell  his  property  when  his  affnirs  be- 
came embarrassed,  or  assign  them  to  a  person  who  would  as- 
sist him  in  his  difficulties  as  a  security  lor  any  advances  such 
person  might  make  to  him.  Whit  well  v.  Thompson,  1  Esp.  72, 
and  see  Manton  v.  Moore,  7  T.  R.  67.  Hunt  v.  Mortimer,  10  B. 
and  C.  44. 

An  assignment  of  part  of  a  trader's  effects  to  a  particular 
creditor,  (unlike,  in  this  respect,  to  an  assignment  of  the 
whole,)  carries  with  it  no  intrinsic  evidence  of  fraud;  a 
trader  must  in  the  course  of  his  business  have  the  power  to 
make  over  parts  of  his  property,  either  for  past  debts  or  for 
future  advances.  But  when  such  act  is  done  in  contemplation 
of  bankruptcy ,  and  consequently  with  the  intent  to  give  the  cre- 
ditor a  preference  over  the  other  creditors,  it  is  contrary  to  the 
spirit  and  policy  of  the  bankrupt  law,  and  it  is  not  only  void, 
but  whether  it  be  by  deed,  (as  formerly,)  or  (as  now)  by 
gift,  delivery,  or  transfer  of  goods  and  chattels,  is  an  act  of 
bankruptcy.  Eden,  32.  The  declaration  of  the  bankrupt 
that  he  departed  to  avoid  a  writ  is  evidence  of  an  act  of 
bankruptcy  without  proof  of  the  writ,  the  debt,  or  the  ex- 
istence of  creditors.  Id,  Jn  one  case  it  appears  to  have 
been  the  opinion  of  the  Court  of  King's  Bench,  that  a  deed 
voluntarily  executed  by  a  trader,  in  order  to  give  a  prefer- 
ence to  particular  persons  to  the  prejudice  of  his  general 
creditors,  was  fraudulent  and  an  act  of  bankruptcy  although 
not  made  in  contemplation  of  bankruptcy.  Pulling  v.  Toeker, 
4  B.  and  A.  382 ;  but  see  Hartshorn  v.  Slodden,  2  B.  and  P.  58*. 
Fidgeon  v.  Sharp,  1  Marsh.  196.  post.  But  it  has  since  been 
held  that  in  order  to  render  the  conveyance,  &c.  of  part  of 
the  bankrupt's  effects  fraudulent,  something  more  is  neces- 
sary, as  contemplation  of  bankruptcy.  Gibbons  v.  PhUUps, 
7  B.  and  C.  529.  Whether  the  party  contemplated  bank* 
ruptcy  is  a  question  for  the  jury  under  all  the  circumstances 
of  the  case.  Poland  v.  Glyn,  4  Bingh.  92  (n),  Hock  v.  Jones,  4 
Bingh.  20.    Proof  that  a  trader  is  in  embarrassed  circunv* 
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stance*  is  not  conclusive-  evidence  that  he  contemplated 
bankruptcy.  A.,  a  trader,  purchased  goods  from  B.  on 
the  8  th.  Oct.  for  exportation,  but  finding  that  he  most  stop, 
payment,  and  that  he  could  not  apply  the  goods  to  the) 
purpose  for  which  they  were  bought,  he  returned  them  on> 
the  16th  Oct.  to  B.,  and  on  the  17th.  he  stopped  payment; 
though  expecting  remittances  from  abroad  more  than  suf- 
ficient to  pay  his  debts,  he  had  no  doubt  that  his.  creditors 
would  give  him  time*  They,  however,  refusing,  he  was. 
made  bankrupt  ou  2ud  Not.  Under  these  circumstances 
it  was  held,  that  the  jury  were  warranted  in  finding  thai 
the  delivery  of  the  goods  was  not  made  in  contemplation 
ef  bankruptcy.  Fidgeon  v..  Sharp,  1  Maris.  196,  and  tee 
Wheelright  v.  Jackton,  5  TaunL  109,  Moore  v.  Barthrop,  1  B. 
and  C.  5.  In?  order  to  constitute  a  fraudulent  prefereuce,  the 
transaction  on  the  part  of  the  trader  must  be  voluntary,  and  it 
is  immaterial  whether  the  creditor  had  or  had  not  an  act  of 
bankruptcy  in  contemplation  at  the  time  the  creditor  pressed 
for  payment  or  security,  and  thereby  obtained  such  payment 
or  security.  Hartshorn  v.  Slodden,  2  JB.  and  P.  583,  Crosby  v. 
Crouch,  11  East,  261.  Nor  will  it  render  such  a  transaction 
fraudulent,  that  it  was  conducted  under  circumstances  of  se- 
crecy ►  II'  the  creditor  were  entitled  to  demand,  and  demand- 
ing, to  receive  a  security  in  goods  for  a  running  debt,  upoa 
what  principle  is  he  obliged  to  insist  upon  the  transaction, 
being  conducted  by  his  debtor  with  any  particular  circum- 
stances of  publicity,  and  which  might  be  in  other  respects  in- 
jurious to  the  general  credit  of  such  debtor  1  Per  Lord  Ellen* 
borough,  11  East,  261.  If  a  trader  give  a  preference  to  a  cre- 
ditor under  an.  apprehension,  however  groundless,  of  legal 
process,  such  preference  is  valid.  Thompson  v.  Freeman,  1  Tm 
U.  155*  And  where  a  creditor,  knowing  his  debtor  to  be  in, 
distressed  circumstances,  and  not  able  to- pay  his  debts,  ap- 
plied to  him  for  a  security,  and  took  part  of  his  stock  in  trade/ 
for  that  purpose,  it  was  held  no  undue  preference,  though  the> 
creditor  did  not  threaten  a  suit  in  case  of  refusal.  Smith  v, 
Payne,  6  T.  R.  152.  So  where  A.,  a  shopkeeper,  procured  B. 
to  discount  accommodation  bills  drawn  by  him  and  accepted 
by  third  persons,  and  B.  afterwards  required  A.  to  give  him  a 
collateral  security  for  the  payment  of  the  bills,  upon  which  A. 
secretly  deposited  with  him  a  quantity  of  goods  from  his  shop* 
to  be  sold  for  B.'s  benefit,  if  the  bills  should  not  be  paid,  and 
soon  after  A.  became  bankrupt,  and  the  bills  were  dishonoured* 
it  was  held  that  the  depositing  of  the  goods  in  this  manner* 
as  a  security,  was  not  a  preference  in  contemplation  of  bank- 
ruptcy. Crotby  v.  Crouch,  2  Campb.  166,  11  East,  256,  S«  CL 
The  consideration  upon  which  a  payment,  made  to  an  impor- 
tunate creditor,  of  a  debt  actually  due,  has  been  allowed  to  be 
valid,  has  not  been  that  he  might  resort  to  a  suit  to  enforce 
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payment,  "but  that  his  demand  repels  th°  presumption  that  the 
bankrupt,  upon  the  eve   of  bankruptcy,  made  a  distinction 
among  his  creditors,  and  spontaneously  favoured  one  of  them 
to  the  prejudice  of  the  rest.     A  demand  of  farther  security 
for  a  debt  not  yet  due  has  the  same  effect,  and  in  neither  case 
is  there  any  fraud  upon  the  bankrupt  laws,  on  which  ground 
alone  transactions  previous  to  the  bankruptcy  can  be  set  aside. 
Per  Lord  EUenborough,  Ibid.    Again,  where  a  trader,  at  the 
instance  of  his  creditor,  gave  goods  out  of  his  shop,  in  part 
payment  of  a  bond  not  then  due,  the  transaction  was  field 
valid.    Hartshorn  v.  Slodden,  2  B.  and  P.  582,   11  East,  260. 
And  again,  where    a  trader,   without   solicitation,    and   in 
contemplation    of  stopping  payment,    put    three     cheques 
into  the  hands  of  his  clerk,  to  be  delivered  to  a  creditor 
at  the  counting-house  of  the  latter,   but,  before  the  de- 
livery, the  creditor  called  upon  the  trader  aud   demanded 
payment  of  his  debt,    it  was  ruled   that  the  intention  of 
making  a  voluntary  preference    not    having  been    consum- 
mated,   the    payment    stood    good.      Baylty  v.   Ballard,  1. 
Campb.  416,  but  see  Singleton  v.  Butler,  2  B.  dnd  P.  '203,  post. 
A  debtor  being  insolvent  and  in  prison  went  under  s  day 
rule  to  receive  n  sum  of  money  due  to  him  from  a  fire  office ; 
a  creditor  met  him  there  and  demanded  and  received,  out  of 
the  money  received,  payment  of  his  debt,  having  no  notice  of 
the  debtor's  insolvency  and  imprisonment.     Eight  days  after- 
wards a  commission  issued  against  the  debtor.    It  was  held 
that  this  was  no  fraudulent  preference.    Churchill  v.  Crease,  5 
Bingh.  177.     A  trader  had  property  to  a  considerable  amount 
standing  in  the  custom-house  in  his  own  name,  but  in  fact 
purchased  on  account  of  A.    A  bill  deposited  with  A.  by  the 
trader,  as  a  security,  appearing  to  be  a  forgery,  A.  insisted  on 
having  the  propertv  transferred  to  himself,  which  was  done 
on  the  14th  and  15th  of  January.     On  the  17th  the  trader 
became  bankrupt.     Lord  ESlenborough  said  that  the  question 
for  the  jury  was,  whether  the  transfer   was    voluntary,  or 
made  under  the  apprehension  that  a  degree  of  force,  civil  or 
criminal,  was  about  to  be  applied.     De  Tastet  v.  Carroll,  1 
Stark.  88,  and  see  Atkins  v.  Seward,  Manning's  Index,  62,  63. 
But  where  a  trader  being  pressed  by  a  creditor  for  payment, 
or  security,  one  or  other  of  which  he  said  he  would  have,  gave 
a  bill  of  sale  of  certain  wools  and  cloths  in  a  mill,  apparently 
the  whole  of  his  stock,  and  immediately  left  his  business,  and 
home,  and  became  bankrupt,  it  was  held  that,  inasmuch  as 
the  act  done  did  not  redeem  the  trader,  even  from  any  present 
difficulty,  which  is  the  ordinary  motive  for  such  an  act  when 
really  done  under  the  pressure  of  a  threat,  it  was  evidence 
that  it  was  not  done  under  such  a  pressure  but  voluntarily,  and 
with  a  view  to  prefer  the  particular  creditor  in  contemplation 
of  bankruptcy.    Thornton  v.  Hargrtaves,  7  East,  544.  These- 
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ceptor  of  a  bill  of  exchange  two  days  before  the  expiration  of 
the  time  for  which  the  bill  was  originally  drawn,  called  upon 
the  indorser,  and  informed  him  privately  that  he  was  insol- 
vent, the  indorser  insisted  on  being  paid  the  amount  of  the 
bill,  offering  at  the  same  time  to  become  security  to  the  cre- 
ditors for  so  much  as  the  estate  should  produce,  whereupon 
the  acceptor  paid  it,  and  four  days  after  became  bankrupt.  It 
appeared  also,  that  the  bill  bad  been  altered  so  as  to  make  jt 
fall  due  before  this  transaction,  but  without  the  indorser's 
knowledge.  These  circumstances  were  held  to  afford  evi- 
dence of  a  fraudulent  preference. .  Singleton  v.  Butler,  2  B.arid 
I?.  283,  see  Bayley  v.  Ballard,  1  Campb.  416,  supra.  Where  a 
trader,  being  pressed,  conveyed  estates  in  trust  to  sell  and. 
pay  .the  pressing  creditor,  with  a  further  trust  to  pay  debts, 
to  certain  relatives,  it  was  held  a  preference,  in  contemplation, 
of  bankruptcy.    Morgan  v.  Horseman,  3  Taunt.  241. 

A  sale  of  part  of  a  trader's  effects  may  be  an  act  of  bank- 
ruptcy, if  the  sale  be  in  fact  fraudulent,  without  reference  to 
its  being  made  in  contemplation  of  bankruptcy.  Thus  if  a 
sale  take  place  under  such  circumstances  that  the  buyer  as  a 
man  of  business  and  understanding  ought  to  suspect  and  be- 
lieve that  the  seller  means  by  it  to  get  money  for  himself  in 
fraud  of  his  creditor,  it  is  fraudulent  and  an  act  of  bankruptcy. 
Cook  v.  Caldecott,  1  M.  and  M.  522. 

Evidence  of  act  of  bankruptcy — lying  in  prison.']  This  act  of 
bankruptcy  does  not  relate  to  the  first  day  ot  the  imprison- 
ment. Higgins  v.  M'Adam,  3  Young  and  Jar.  1.  Moser  v.  New- 
man, 6  Bingh.  556.  See  Tucker  v.  Barrow,  1  M.  and  M.  137. 
In  order  to  render  a  lying  in  prison  twenty-one  days  an  act  of 
bankruptcy,  the  arrest  must  be  for  a  subsisting  legal  debt* 
Eden,  35.  A  penalty  due  to  the  crown  has  been  considered 
a  sufficient  debt.  Cobb  v.  Symonds,  5  B.  and  A.  516.  The  time 
of  lying  in  prison  commences  from  the  first  arrest,  the  day  of 
arrest  being  included.  Olassington  v.  Rawlins,  3  East,  407, 3 
Stark.  73.  Where  bail  is  put  in,  and  the  defendant  surren- 
ders in  discharge  of  his  bail,  the  time  is  computed  from 
the  surrender,  Tribe  v..  Webber,  Willes,  464 ;  but,  where  the 
bankrupt  was  arrested  in  Kent  on  the  31st  March,  and  on  the 
8th  May  brought  by  habeas  corpus  to  be  bailed,  and  on  the  road 
to  the  judge's  chambers,  was  permitted  to  call  at  his  attor- 
ney's house,  which  was  out  of  the  county  of  Kent,  whence  ha 
was  carried  directly  to  a  judge's  chambers,  to  be  bailed,  and 
was  bailed  accordingly,  and.  immediately  surrendered  by  the 
bail,  it  was  held,  that  the  act  of  bankruptcy  had  relation  to 
the  31st  March.  Ross  r.  Green,  1  Burr.  437.  If  the  defendant 
is  suffered  to  go  at ,  large  after  the  arrest,  and  afterwards  re- 
turns into  custody,  the  time  is  computed  from  the  return* 
Barnard: v« Palmer, .  1  Campb.  509.    Where  the.  defendant,. at 
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fee  time  of  the  arrest,  wasiick,  and  consecfuentry  buffered  H» 
remain  some  time  in  his  own  house,  the  key  of  Virion  ws* 
kept  by  the  officer's  follower  not  named  in  the  warrant,  tin 
time  was  held  to  run  from  the  arrest.  Steams  v.  fatfato,  * 
CeMpb.  164,  6  Taunt.  106,  S.  C.  And  so  WhereJthe  party  te 
the  benefit  of  day  rales  during  the  period.  Soamesv.  TPdttt,  1 
C.  and  P.  460.  If  a  commission  issues  'before  the  time  expire* 
it  cannot  be  supported,  though  it  would  be  no  objection  that, 
the  requisite  time  had  not  expired  when  the  docket  was  struck 
Gordon  v.  Wilkinson,  6  T.  A.  507,  Wythwn'scase,  14  Vn.  80, 
^m-paHe  Dtfresne,  1  V.  and  B.  51.  The  arrest  ma,y  be  proved 
by  an  examined  copy  of  the  writ,  and  return  of  cepi  corpus,  or 
by  proof  of  the  writ,  the  warrant,  and  the  arrest,  «*&  ante,  p. 
304.  The  fact-  of  ryfng  for  the  twenty-one  days  in  prison  may 
be  proved  by  the  production  of  the  prison  books.  Salts  v. 
Thomas,  SB.  and  P.  188,<<mfc,p.  112.  The  cause  of  the  com- 
mitment may  be  proved  by  production  df  the  committitttr.  Ibid. 


Etridenee  of  act  <f  banfoitptcy— filing  petition  to  take  the 
*ftke  in$olneritact.j  This  act  of  bankruptcy  is  introduced  TU 
fee  insolvent  act,  7  Geo.  IV.  c.  57,  and  is  not  contained  mthe 
wfrw  bankrupt  act.  The  office  copy  df  the  petition  is  made 
evidence  df  the  act  of  bankruptcy,  but'itis  not  to  be  an  acfot 
bankruptcy,  unless  the  party  be  declared  '-bankrupt  before 'me 
time  advertise*!  in  the.gajjejte  for  hearing  the  petition,  or 
Within  two  calendar  months  from  the  fifing  or  it,  ^within. 
Which  time  it  will  have  the  effect  df  avoiding  the  assignment 
under  the  insolvent  act. 

'Evidence  Of  the  commission  and  assignment,  #c/J  By  6 'Geo. 
IV.  c.  16,  s.  96,  it  is  enacted,  that  fn  all  commissions. issued 
after  this  act  shall  have  taken  effect,  no  commission  t)f  bank- 
ruptcy,  adjudication  of  bankruptcy  by  the  commissioners,  or 
assignment  of  die  personal  estate  df  the  bankrupt,  or  certifi- 
cate of  conformity,  shall  be  received  as  evidence  in*any  court 
of  rowor  -equity,  unless  theaanre  shall  have  been  first  so  en* 
tered  of  record  as  aforesaid  (see  sect.  -95) ,  ^andthe  IxmFChmV 
Cellor  may,  upon  petition,  direct  any  Appositions,  proceed- 
ings, or  other  matter  relating  to  commissions  of  ^aokrttpter, 
to  be  entered  of  record  as  aforesaid.  Provided,  that  upon  fee 
production  in  evidence  of  any  instrument  so  directed  to  be**** 
tared  of  record,  having  the  certificate  thereon  purporting.*) 
be -signed  by 'the  person  so  appointed  to  -enter  -the -same, -or 
Am  deputy,  the  same  shall,  without  any  proof  of  Buch  sigpe* 
tlire, 'be  received  as  evidence  of  such  instrument  harving  been 
so*entered  on  record  as  aforesaid. 

•  'And  by  section'CT  it  is  enacted,  that  in  *«vWjr  ection,  etfit, 
or-  issue,  office-copies  of  any  original  instrument,  or  wiitifl£ 
filed  4nathe  office,  or  officially  m  'the  'possession  t)f  thelttte 
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Chancellor's  secretary  of  bankrupts,  shall  be  evidence  to  be, 
received  of  every  such  original  instrument  or  writing  re- 
spectively. 

The  commission  is  proved  by  producing  it  under  the  great 
aeal,  with  the  certificate  of  enrolment  thereon,  as  mentioned 
above.    The  assignment  ought,  in  strictness,  to  be  proved  by 
production  of  tbe  deed  with  the  certificate  of  enrolment,  and 
evidence  of  the  execution  by  the  commissioners,  but  by  the 
general  courtesy  of  practice  in  the  Courts,  it  is  admitted,  un« 
less  notice  to  dispute  it  has  been  given.    Tucker  v.  Borrowm 
lM.tmdM.  1ST.     Bead  v.  Cooper,  5  Taunt.  89,  Eden,  353. 
However,  in  the  case  of  Hunt  v.  Connor,  2  Chitty,  Coll.  Stat* 
110,  Lord  Tenterden  was  inclined  to  think  the  bargain  and 
■ale  (where  necessary  to  be  proved,   in  actions  relating  to 
the  bankrupt's  real  property)  must  be  produced  and  proved 
in  the  aame  manner  as  other  deeds ;  and  see  Gomersal  v.  Strle, 
t  Y.  and  J.  5.    The  new  bankrupt  act  is  silent  as  to  the  time 
of  enrolment,  but  by  27  Hen.  VIII.  c.  16,  the  deed  must  be 
enrolled  within  six  months  after  its  date,  or  it  becomes  null 
end  void.    Thamat  v.  Popham,  Dyer,  218  (6).    The  title  of 
the  assignees  does  not  relate  back  to  the  date  of  tbe  bargain, 
end  sale,  but  only  to  the  time  of  enrolment,  and  therefore,  in 
ejectment,  where  the  demise  is  laid  between  the  date  of  the 
indenture  and  the  enrolment,  the  assignees  cannot  recover* 
Perry  v.  Bowers,  T.  Jones,  196.  The  indorsement  on  the  bargain 
end  sale  signed  by  tbe  proper  officer  will  be  conclusive  evi- 
dence of  the  enrolment,  and  of  the  time  when  it  was  enrolled* 
Kamenley  r.Orpe,  Dougl.  56.  -R.  v.  Hooper,  3  Price,  495. 

If,  in  pursuance  of  the  new  act,  sec.  96,  the  Chancellor  has 
directed  any  depositions,  proceedings,  or  other  matters  relat- 
ing to  the  commission  to  be  entered  of  record,  as  the  officer  ia 
not  authorised  to  make  copies,  it  will  of  course  be  necessary 
in  .such  oases  to  have  an  examined  copy  of  the  record.  Eden, 
553,  2  PhiU.  Ev.  326. 

By  6  Geo.  IV.  c.  16,  s.  98,  all  commissions,  conveyances, 
end  other  instruments  relating  to  the  estates  of  bankrupts,  are 
from  let  Sept.  1825,  exempted  from  stamp  duty. 

Evident*  with  regard  to  {he  title  of  assignees  under  joint  and  sepa- 
rate commissions,  $c]  Where  separate  commissions  have  been 
issued  against  several  persons,  and  the  same  persons  are  ap- 
pointed assignees  under  each,  they  may  describe  themselves 
as  assignees  of  those  bankrupts  generally,  and  may  give  evi- 
dence of  a  joint  demand  due  to  all  the  bankrupts,  Scott  v. 
franklin,  15  East,  428,  Strtatfitld  v.  HalUday,  3  T.  R.  779,  % 
Sound.  47,  0  (»),  but  in  such  action  they  cannot  recover  also 
foreepemte  demands  due  to  each  of  the  bankrupts.  Hancock  v. 
Hmywood,  3  T.  JR.  433.  And  where  there  are  separate  com- 
missions against  severaltpartoers,  and  different  assignees  under 

u2 
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each  commission,  in  declaring  for  a  joint  debt  the  assignees 
must  not  describe  themselves  as  joint  assignees,  but  as  assign 
nees  of  each  bankrupt  respectively.   Ray  v.  Davit,  8  Taunt, 
134,  2.  B.  Moore,  3,  S.  C.   The  assignees  under  a  joint  com- 
mission against  A.  and  B.  in  suing  on  a  separate  contract 
made  with  A.  may  describe  themselves  generally  as  the  assign 
nees  of  A.  without  noticing  B.    Stonehouse  v.  Da  Sylva,  3 
Camp.  399,  Harvey  v.  Morgan,  2  Stark.  17.    And  the  assignees 
under  a  joint  commission  against  two  partners  may  recover  hi 
the  same  action  debts  due  to  the  partners  jointly,  and  debts  doe 
to  them  separately.    Graham  y.  MulcaaUr,  4  Singh.  115.   But 
assignees  under  a  joint  commission  against  A.  and  B.  who 
have  committed  acts  of  bankruptcy  at  different  times,  cannot 
recover  money  received  -by  the  defendant  between  the  acts  of 
bankruptcy,  either  as  money  had  and  received  to  the  use  of 
the  bankrupts,  or  to  the  use  of  the  assignees.  Hogg  v.  Bridges, 
8  Taunt.  200.    Where  the  assignees  of  two  partners  declared 
in  trover  upon  the  possession  of  the  bankrupts  only,  and  it 
appeared  in  evidence  that  the  greater  part  of  the  goods  in 
question  belonged  to  one  of  the  partners  only,  before  the  com- 
mencement of  the  partnership,  and  had  never  been  brought 
into  the  partnership  fund,  and  that  the  residue  formed  part  of 
the  joint  estate,  Lord  Kenyon  held  that  the  plaintiffs  could 
recover  the  residue  only,  whereas,  if  there  had  been  a  count 
on  the  possession  of  the  assignees,  as  it  was  a  joint  commis- 
sion, and  the  assignment  under  such  commission  passes  bom 
joint  and  separate  effects,  the  whole  might  have  been  re- 
covered.   Cock  v.  Tunno,  Selw.  N.  P.  1316,  and  see  2  Sound. 
47,  o  (n). 

Where  the  appointment  of  an  assignee  is  vacated  by  the 
Chancellor  and  a  new  assignee  is  appointed,  the  latter  is  as- 
signee by  relation,  and  mny  sue  in  his  own  name  as  assignee 
on  a  contract  made  by  the  former  assignee.  Aldritt  V.  Ket* 
fridge,  1  Bingh.  355. 

Evidence  in  particular  actions  by  assignee*  rf  bankrupts,']  In 
many  cases  of  transactions  between  the  bankrupt  and  others, 
after  an  act  of  bankruptcy  committed,  the  assignees  have  the 
option,  either  of  adopting  the  contract  made  by  the  bankrupt, 
and  suing  the  party  in  an  action  of  assumpsit,  or  of  disaffirm- 
ing the  contract,  and  suing  him  for  damages  in  an  action  of 
trover.  They  cannot,  however,  disaffirm  the  transaction,  if  it 
appears  that  they  have  once  affirmed  it.  Brewer  v.  Sparrow,  7 
B.  and  C.  310.  Therefore,  where  assignees  had  recovered  a 
sum  of  money  from  the  bankrupt's  banker,  which  had  been 
received  by  him,  and  the  amount  of  which  had  been  paid  over 
to  a  creditor  of  the  bankrupt,  with  a  knowledge  of  the  bank- 
ruptcy, it  was  held  that  they  could  not  sue  the  creditor  who 
had  received  it ;  for  having  disaffirmed  the  banker's  acts  n 


Action*  by  Assignees  of  Bankrupts.       437 

the  former  action,  they  could  not  in  the  present  rait  affirm 
them  as  payments  of  the  bankrupt's  money.  Vernon  v.  Hanson, 
*  T.  jR.  287.    So  whore  the  bankrupt,  before  his  bankruptcy, 
had  purchased  goods  on  credit,  and  re-sold  them,  fraudulently, 
at  under-prices,  it  was  ruled  that  assumpsit  for  goods  sold  and 
delivered  could  not  be  maintained  by  the  assignees  against 
the  purchaser  to  recover  the  difference  in  value,  which  would 
be  both  to  affirm  and  disaffirm  the  contract.    Burra  v.  Clark,  4 
Qampb.  355.    Money  had  and  received  has  been  held  to  be 
maintainable  against  a  person,  who,  after  taking  the  goods  of 
the  bankrupt  in  execution  after  an  act  of  bankruptcy,  has 
taken  them  under  a  bill  of  sale  from  the  sheriff.  Reed  v.  James', 
1  Stark,  134.    And  where  a  bankrupt,  after  an  act  of  bank* 
ruptcy,  contracted  with  a  factor,  to  whom  he  had  delivered 
goods  for  sale,  and  who  had  accepted  a  bill  upon  the  strength 
of  the  goods,  to  return  the  goods  if  he  would  return  the  bill, 
and  did  return  the  bill,  it  was  ruled  that  the  assignees  might 
adopt  this  contract  and  recover  against  the  factor  for  the  non- 
delivery of  the  goods.    Butler  v.  Carver,  %  Stark.  433. 
.   Where  the  goods  of  the  bankrupt  have  been  converted  by 
the  defendant,  either  before  or  after  the  bankruptcy,  the  as* 
aignees  may  recover  their  value  in  an  action  of  trover.  Where) 
there  has  been  a  tortious  taking  since  the  bankruptcy,  such 
taking  is  a  sufficient  conversion ;  but  where  there  has  been  a 
collusive  sale  of  the  goods  by  the  trader  in  contemplation  of 
bankruptcy,  there  will  be  no  conversion  without  evidence  of 
s>  demand  and  refusal.    Nixon  v.  Jenkins,  8  H.  B.  }35,  ante,  p+ 
405.    In  some  cases,  although  trover  will  lie,  yet  it  is  neces* 
•ary  to  bring  assumpsit,  in  order  to  recover  substantial  da* 
mages.    Thus,  where  after  his  bankruptcy  the  bankrupt  drew 
•  check  in  favour  of  one  of  his  creditors,  upon  hit  bankers', 
who  paid  the  check,  it  was  held  that  the  assignees  could  not 
recover  the  amount  of  the  money  in  trover  against  the  credi- 
tor, but  only  die  value  of  the  paper.    Matthew  v.  Skerwell,  % 
Taunt.  439,  and  tee  Walker  v.  Laing,  7  Taunt.  568.    A  sheriff 
who  seises  and  sells  the  goods  of  the  bankrupt  after  an  act  of 
bankruptcy  committed,  is  liable  in  trover,  although  he  had  no 
notice  of  the  act  of  bankruptcy.    Potter  v.  Starkie,  cited  4  M* 
and  S.  260. 

Evidence  in  particular  actions— as  to  reputed  ownership.]  By 
€  Geo.  IV.  c.  16,  s.  72,  if  any  bankrupt  at  the  time  he  becomes 
bankrupt,  shall,  by  the  consent  ana  permission  of  the  true 
owner  thereof,  have  in  his  possession,  order,  or  disposition* 
any  goods  or  chattels,  whereof  he  was  reputed  owner,  or 
whereof  he  had  taken  upon  him  the  sale,  alteration,  or  dispo- 
sition, as  owner,  the  commissioners  shall  have  power  to  sell 
the  same  for  the  benefit  of  the  creditors. 

All  personal  goods  and  chattels  are  within  the  statute,  as 
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ships,  Stephen**.  Sale,  sited  1  tfrt*  362,  Ex  part*  Bvrm,  1  JeA* 
end  W.  3P8 ;  and  utensils  of  trade,  Lmeerd  v.  Hessiter,  1  B. 
and  C.  30&V  Sinclair  v.  Stewnam,  2  BingL  524,  unless  socfr 
n4sn»ils  ace  let,  and  there  is  a  usage  of  trade  for  the  utensil* 
to  he  let,  Jftm  v.  BoAer,  9  £orf,,  215, 239;  so  stock,  £r  pertf 
JUthardom,  Buck.  480 ;  hills  of  exchange,  Hornblewer  v.  Proum\ 
%  B.  and  A,  397 ;  policies  of  insurance,,  Faikener  v.  Cam,  3  Rt» 
■C.  C.  125- ;  shares  in  a  public  company,  Nelson  v.  London  Am 
Co.,  2  &  and  &  292  ;  and  in  a  newspaper,  Longman  v.  TriseV 
'8  AMI.  67 ;  have  been  held  to  he  within  die  statute* 
<  In  order  to  bring  the  case  within  the  statute  the  assignees 
should,  in  general,  give  some  evidence  beyond  that  of  mess 
possession.  Where  the  bankrupt  has  once  been  the  owner  of 
the  property  in  question,  the  mere  fact  of  possession  may,  it 
IS  said,  raise  ft  presumption  that  he  continues  in  poeeession  as 
reputed*  owner;  but  where  the  bankrupt  has  never  been  the 
real  owner,  possession  may  not  of  itself  show  him  to  he 
reputed  owner,  and  it  would  then  be  necessary  for  the  as- 
signees to  establish  that  fact  by  other  evidence.  Lmgmrd  r» 
Memvter,  1  B.  and  C.  508.  Where  it  appears  in  evidence  that, 
in  some  instances,  articles  used  in  collieries  belong  to  the  te- 
nants, and  that  in  others  they  do  not ;  that,  though  in 
esses  the  landlord,  in  demising  collieries,  permits  the  U 
entertain  conditions,  to  have  die  use  of  the  fixtures  and 
things  during  the  demise,  yet  that  in  other  instances  they  be* 
long  absolutely  to?  the  lessee ;  then  if  the  possession  of  susH 
t*hing»  is  consistent  with  the  fact  of  a  person  being  absomtn 
sumr  and  also  of  his  not  being  absolute  owner,  the  mesa 
possession  of  such  tilings  ought  net  to- raise  an  inference  m 
"she  mind  of  any  cautious  person  acquainted  with  the  usage) 
that  the  person  in  possession  is  the  owner.  PerAbbeU,  C  S* 
Store?  t.  Hunter,  3  B.  and  C.376>  tee  Thaekthwaite  t.  Cost, 
3  Taunt.  487,  pott.  In  order  to  prove  the  bankrupt  rasism? 
tumor,  svidenee  of  reputation  is- admissible,  Oliver  r.  Bmtktt, 
1  B»  end  B,  269 ;  and,  on  the  other  hand,  evidence  of  a  ceaV 
trary  reputation  is  admissible  for  the  defendant.  Guar  v.  Jw*» 
son,  Holt,  3tf7.  Thus,  evidence  of  the  bankrupt  being  m  po*> 
session  of  furniture,  fee,  under  an  agreement  which  was 
notorious  in  the  neighbourhood,  was  held  to  take  the  esse 
out  of  the  statute.    Mutlerv.  Mots,  1  M.  and  S.  335. 

Evidence  of  reputed  ownership^*  at  the  time  he  become*  ossV 
rapt."}  Goods  which  have  come  to  the  possession  of  the  bank* 
rapt  alter  the  act  of  bankruptcy,  are-  not  within  the  statute* 
•Lyon  v.  WeUon,  2  Bing.  334.  So  if  the  goods  are  taken  out 
•f  the  possession  of  the  bankrupt,  before  the  act  of  bank* 
fruptey,  they  will  not  pass  to  the  assignees*.  Thus  where  tile 
purchaser  of  goods  lying  at  a  wbaif  received  a  delivery  order 
atom  the  seller,  but  suffered  them  to  remain  in  the  naane  of  the 
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atsWrbr  several  montfes,  during  winch  time  the  seller  die* 
posed  off  a-  part,  till,  upon  notice  of  the  teller's  insolvency* 
she-  puseheser  had  the  goods  transferred  into  bis  own  name 
nine  deyebefore  the  seller's  bankruptcy,  it  was  held  that  the 
goods  did  not  pass  under  the  statute.  Joust  v.  Dtmpr,  15  East, 
fU  So  where  the  purchaser  took  possession  the  day  before 
the  bankruptcy.  Aebovin  v.  William*,  BuandM.7%;  out  its 
Parity  r.  Smith*  8  T.  R.  8f ,  15  Esat,.  26.  But  a  removal  on 
she  tame*  day,  but  before  the  act  of  bankruptcy,  will  not  take 
she  ease  oat  of  the  statute.  Arboum>v*  William,  A.  and  M.  7%. 

■  Emdeneeof  reputed  ovmenhipr—"  by  cement  and  permiseitm  of 
aW  true  ctoner."]  The.  property  of  infants,  who  cannot  cop- 
eant,  is  not  within  the  statute.  Vimr  v.  Codett,  3  Esp.  88.  So 
stocky  transferred  by  the  accountant  general  into  the  name  of 
the  mortgagor,  without  the  privity  of  the  mortgagee,  will  not 
pees.  Ex  part*  Richard  ton,  Bewk,  480.  But  where  a  trustee 
sold  and  let  the  purchase-  into  possession  before  payment, 
the  ease  was  held  to  be  within  the  statute,  for  by  the  "  true 
r,"  the  legal  owner  is  intended.  Ex  parte  Dale,  Buck,  365; 


,  Evidence  of  reputed ownenkip-~"  have  in  his  poseemwn,  order*  a* 
JiiamiifiHi."]  Where  a  warrant  was  directed  to  a  trader's  ser- 
vant and  another  person,  aa  special  baiKffe,  who  took  po*» 
Session  of  the-  goods  ia  the  shop*  but  die  business,  without 
the  trader's  interference,  waa  carried  en  apparently  aa  usuaiv 
it  was  held  that  the  possession  ef  the  servant  waa  the  possea- 
faon  of  the  master,  and  that  the  case  waa  within  the  statute*. 
Jbrfeaa  v.  Jrem,  £  Camph.4&.  Emaow*  v.  ffortop,  Holt,  335; 
mtd  see  Dekerv.  Hatter,  %  Bing.  479.  Where  a  trader  gave  a 
{■editor  an  order  to  receive  a  certaia  sum  of  money  in  tha 
Wade  of  A.,  whom  he  directed  to  transmit  it  to  the  creditor; 
and  whilst  the  money  waa  in  the  hands  of  the  carrier  tha 
trader  became  bankrupt,  Lord  EHenboroogb  was  of  opinion, 
that  while  the  money  was  ia  the  hands  of  die  carrier  the  pro- 
perty remained  unaltered,  and  that  the  case  waa  within  tha 
statute.  Hervey  v.  Liddiard,  1  Stark.  123.  But  the  possession 
•fa  pawnee  ia  not  the  possesaioa  of  the  bankrupt  pawnor,  so> 
aa  to  bring  the  goods  pawned  within  the  statute.  Greening  v. 
Clerk,  4  &*  and  C.  316.  Where  the  goods  were  by  agreement 
left  ia  tha  vendor's  possession,  but  the  purchaser  marked 
ahem  with  hie  initials,  they  were  held  to  be  within  the  statute, 
fmmrieer.  HorsfaU,  5  B*  and  A.  134,  Limgard  v.  Messiter,  1  B. 
end  €L  306 ;  but,  where  wine. sold  by  the  bankrupt  was,  for 
the  purchaser' a  convenience,  bottled  and  deposited  in  tha 
bankrupt's  cellar,  set  apart  in  a  particular  bin,  marked 
with  tha  purchaser's  seal,  aud  entered  in  the  bankrupt's 
boohs  aa  belonging  to  tha  purchaser,  it  was  held  not  to 
ha  within   tha  statute.     Er  pone  Marmble,    1  O.  and  /. 
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402.  Carruthers  v.  Payne;  5  Bingh.  270.  So  when  A.  de- 
posited with  B.  as  a  security,  certain  warrants  of  the  West- 
India  Dock  Company  for  sugars  deposited  in  their  ware- 
houses, and  entered  in  his  name  in  their  hooks,  and  the  com- 
pany assented  to  the  transfer,  and  A.  afterwaids  became 
bankrupt,  it  was  held  that  the  sugars  did  not  pass  to  A.'s 
assignees,  as  the  transfer  of  the  warrants  was  a  complete 
transfer  of  the  possession  before  the  bankruptcy.  Lucas  r. 
Dorrien,  1  B.  Moore,  29.  If  a  symbolical  delivery  only  can  be 
made,  it  is  sufficient  to  take  the  case  out  of  the  statute.  Man- 
ton  v.  Moore,  7  T.  R.  67.  Mair  v.  GUnme,  4  M.  and  S.  240. 
Brawn  v.  Heathcote,  l  Atk.  160.  Where  a  person  entitled- to 
lake  out  letters  of  administration  neglected  to  do  so,  but  re- 
mained in  possession  of  the  goods  of  tbe  intestate,  and  be- 
came bankrupt,  'the  case  was  held  within  the  statute.  Fes  v. 
Fisher,  3  B.  and  A.  135.  Where*  A.,  a  dyer,  haying  purchased 
a  plant  of  B.,  resold  it  to  him,  and  B.  never  took  actual  pos- 
session, but  demised  it  to  A.  for  three  years,  during  which 
time  A.  became  bankrupt,  the  plant  was  held  to  pass  to  his 
Assignees.  Bryton  v.  Wytie,  1  B.  and  P.  83  (a).  So  where 
m  creditor  purchased  under  a  bill  of  sale  from  the  sheriff,  cer- 
tain machinery  of  his  debtor  taken  in  execution  at  his  suit, 
and  haying  marked  them  with'  his  initials,  demised  them  to* 
liis  debtor,  it  was  held,  that  as  the  change  of  ownership  wag 
not  notorious,-  the  machinery  passed  to  the  assignees  of  the 
debtor.  Lingard  v.-  Messiter,  1  B.  arid  C.  308.  See  Storer  v. 
Hunter,  SB.  and  C.  368,  Horn  v.  Baker,  9  East  ,215,  Lia|- 
hamv.  Biggs,  1  B.  and  P.  82.  Where  a  testator  directed,  nt 
ease  his  son  should  carry  on  bis  trade,  that  his  lease  and  fur- 
niture should  not  be  sold,  but  that  his  trustees  should  permit 
his  widow  and  children  to  reside  in  his  dwelling-house,  and 
have  the  use  of  the  furniture,  it  was  held  that  the  furniture 
did  not  pass  to  the  assignees  of  the  mother  and  son,  who  had 
carried  on  the  trade.  Ex  parte  Martin,  2  Rose,  331.  So  fur- 
niture left  to  trustees  to  be  enjoyed  with  a  mansion-house* 
and  not  to  be  removed  without  the  leave  of  the  trustees.  Earl 
tf  Shafts,  v.  Russell,  1  B.  and  C.  666. 

So  where  household  furniture  and  stock,  in  pursuance  of 
en  agreement  for  sale  of  a  dwelling-house,  and  the  household 
furniture  and  stock  therein,  were  left  in  the  dwelling-house,  in 
the  possession  of  the  seller,  for  three  months  after  the  sale, 
they  were  held  not  to  be  in  his  order  and  disposition  on  his 
becoming  bankrupt  within  the  three  months,  the  sale  being 
notorious  in  the  neighbourhood.  Mulier  y,Mo$s,  1  M.andS. 
335. 

But  where  a  house  was  let  with  a  covenant  to  determiae> 
the  lease  on  the  lessee  committing  an  act  of  bankruptcy,  and 
by  another  deed  the  furniture  of  the  bouse  was  demised  sub* 
.ect  to  a  similar  covenant,  it  was  held  that  the  furnitartf 
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pissed  to  the  assignees  of  the  lessee*  who  became  bankrupt, 
the  jury  having  found  that  he  was  the  reputed  owner  of  the 
Ibrniture.  Hickenbrtham  v.  Groves,  2  C.  and  P.  492. 

Where  a  trader  authorised  a  broker  employed  by  him  to 
distrain,  to  pay  a  debt  due  by  him  to  a  third  person,  snd  the 
broker  promised  such  third  person  to  pay  him  the  same,  it 
was  held  that  the  assignees  could  not  recover  the  amount  of 
such  debt,  although  he  did  not  pay  it  until  after  commission 
issued.    Betford  v.  Pickering,  SCandP.  90. 

Goods  sent  upon  sale  or  return  to  a  trader,  are  within  his 
possession,  order,  and  disposition,  and  pass  to  his  assignees* 
lAvesay  v.  Hood,  2  Campb,  83,  And  where  there  was  a  custom 
that  the  purchasers  of  hops  should  leave  them  in  the  vendor's 
warehouse  for  the  purposes  of  sale,  undistinguished  from  bis 
other  stock,  they  were  held  to  pass  to  his  assignees,  Thack- 
thwaits  v.  Cook,  8  Taunt.  487 ;  see  5  B.  and  A.  144,  SB.andC. 
376  ;  but  where  goods  sent  on  sale  or  return,  the  trader  to 
return  such  as  he  should  not  approve  of,  arrived  only  the  day 
before  the  trader's  bankruptcy,  they  were  held  not  to  psss  to 
his  assignees,  for  he  should  have  been  allowed  a  reasonable 
time  to  have  selected  such  goods  as  he  was  disposed  to  retain. 
Gibson  v.  Bray,  8  Taunt.  76. 

Goods  belonging  to  a  woman  living  with  the  trader  as  his 
wife,  and  asserting  herself  to  be  his  wife,  will  pass  to  bis  as- 
signees, Mac*  v.  Cadell,  Cowp.  232 ;  but  where,  on  marriage, 
£oods  are  vested  in  trustees  for  the  separate  use  of  the  wife, 
in  order  to  enable  her  to  carry  on  a  separate  trade,  and  the 
husband  live  with  her,  if  he  do  not  intermeddle  with  them, 
snd  there  be  no  fraud,  such  effects  will  not  pass  to  the  as* 
signees  of  the  husband ;  but  whether  the  trade  be  carried  on 
solely  by  the  wife,  or  jointly  with  the  husband,  is  a  question 
of  fact  for  the  jury ;  and  if  they  determine  the  latter,  the 
effects  will  pass  to  the  assignees.  Jarman  v.  Woottoton,  3  T.R. 
618.  See  also  Dean  v.  Brown,  5  B.  and  C.  336. 

It  was  held  in  one  case  that  the  share  of  a  dormant  partner 
is  not  within  the  statute,  the  ostensible  partner  having  be* 
come  bankrupt,  Coldweli  v.  Grogory,  1  Price,  119 ;  but  this  case 
has  been  much  doubted,  Ex  parte  Dyster,  2  Asa?,  256,  and  may 
be  considered  as  overruled  by  the  following  decision.  A.  and 
B.  were  partners,  but  the  whole  business  was  carried  on  by, 
and  in  the  name  of  A.,  B.  not  appearing  to  the  world  as  a 
partner.  At  the  dissolution  of  the  partnership  all  the  joint 
stock  and  effects,  by  agreement,  were  left  in  the  bands  of  A., 
who  was  to  receive  and  pay  all  the  debts  due  to  and  from  the 
concern.  After  carrying  on  the  business  for  a  year  and  a  half, 
A.  became  bankrupt.  It  was  held  that  the  partnership  pro- 
perty passed  to  his  assignees.  Ex  parte  Enderby,  2  B.  and  C. 
389,406 ;  and  see  Ex  parte  Barrow,  2  Roe,  252. 
•  A  ship  registered  in  the  name  of  one  partner,  but  suffered 
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td  be  in  thonosncsoion,  order,  and  disposition  of  the  partner- 
ship, will  pMs  under  the  assignment  of  the  joist  effete.  Ex 
parte  Burn,  J  J.  and  W.  373.  Upon  the  sale  or  mortgage  of  • 
•hip  at  sea,  the  transfer  being  symbolical  by  delivery  of  the 
grand  bill  of  sale,  npon  the  retain  of  the  ship  the  transast 
will  be  invalid  if  the  purchaser,  after  notice,  neglect  to  take 
possession,  or  notify  the  transfer  to  the  captain.  Mmr  v. 
Gleume,  ±M.and8.  240.  Richard**  v.  Campbell,  5  B.  end 
A. 196. 

.  And  by  4  Geo.  IV.  o.  41,  t.  44,  where  any  transfer  of  any 
ship  or  vessel,  or  any  share  thereof,  shall  hare- been  made  an 
n  security  for  the  payment  of  any  debt,  either  by  way  of  moat* 
gage,  or  of  any  assignment  to  a  trustee,  for  the  purpose  of 
selling  for  the  payment  of  any  debt,  if  such  transfer  ehail  h*re 
been  duly  registered  according  to  the-  provisions  of  the  act* 
the  interest  of  the  mortgagee  shall  not  be  affected  by  the 
bankruptcy  of  the  mortgagor,  notwithstanding,  that  the  ship 
was  at  the  time  in  the  possession,  order,  and  disposition  of 
the.  bankrupt,  and  that  be  was  reputed  owner.  See  Rabinsm 
y,  Maedemneil,  5  M.  and  S.  228.  Kirkby  y.  Hodgson,  1  B.  ami 
C.588, 


Evidence  of  reputed  ownership — in  the  bankrupt' t  possession  at 
cuter.]  Goods  of  a  testator  or  intestate,  in  the  possession  of 
the  bankrupt,  as  executor  or  administrator,  are  not  within  the 
Statute,  Ex  parte  EUit,  1  Atk.  101,  4  7.  A.  629.  So  where 
the  wife  of  the  bankrupt  is  executrix.  Finery.  Cadeil,  3  Em* 
88.  And  even  money,  if  it  can  be  specifically  distin- 
guished, will  not  pass  to  the  assignees.  Per  Lard  Mems/uddp 
3  Burr.  1369,  3  M.  andS.579.  See  Foxr.Fuker,  3  B.and 
A.  135. 


.  Evidence  of  reputed  ownership— in  the  bankrupt's 
factor.'}  Goods  in  the  bankrupt's  possession  as /actor  will  not 
pass  to  hia assignee*.  B.N. P.  42.  Per  Lord  Mansfield,  Mate 
y.  Cadeil,  Coup.  233.  If  the  factor  baa  sold  the  goods  and  to* 
ceired  the  proceeds  before  the  bankruptcy,  the  principal  must 
come  in  with  the  rest  of  the  creditors  and  prove,  Seats  y.  Sur- 
inam, Wilier  400;  but  if  the  factor  takes  notes  in  payment* 
ibid.,  or  exchanges  the  original  goods  for  other  goods,  WhiU* 
combe*.  Jacob,  1  Salk.  160,  the  notes  or  goods  are  the  property 
of  the  principal,  and  do  not  pass  to  the  assignees,  see  Taukwr. 
Ptumer,  3  M.andS.  562;  and  if  the  goods  have  been  sold, 
and  the  price  has  not  been  paid  before  the  bankruptcy  of  the* 
factor,  and  the  assignee*  receive  the  money,  the  principal 
may  ana  them.  ScoU  v.  Surman,  WUles,  400. 


Evidence  of  reputed  ownership — in  the  bankrupt's  possession  far  a 
pmrmkukw  purpose.]    Where  goods  are  in  the  bankrupt's  pes- 
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ion  for  a  particular  purpose,  they  do  not  pass  under  the 
statute  to  his  assignees.  Thus  bills  deposited  by  s  customer 
with  his  banker,  and  entered  as  oash  (whether  indorsed  by 
the  customer  or  not),  for  the  purpose  of  obtaining  payment, 
which,  by  the  London  bankers,  are  usually  entered  short  (that 
is,  not  carried  to  the  customer's  credit  as  cash  till  paid),  do 
not  pass  to  the  assignees  of  the  banker  on  his  becoming 
bankrupt.  Giles  v.  Perkins,  9  East,  It.  Ex  parte  Sergeant, 
1  Rose,  153.  A  customer  was  in  the  habit  of  indorsing,  and 
paying  into  his  banker's  hands,  bills  not  due,  which,  if  ap- 
proved, were  immediately  entered  {as  bills)  to  his  credit,  to 
the  lull  amount,  and  he  was  then  at  liberty  to  draw  for  that 
amount  by  cheeks  on  the  bank.  The  customer  was  charged 
interest  upon  all  cash  payments  to  him  from  the  time  when 
made,  and  upon  all  payments  by  bills  from  the  time  when 
they  were  due  and  paid,  and  had  credit  for  interest  upon  cash 
paid  into  the  bank  from  the  time  of  the  payment,  and  upon 
bills  paid  in  from  the  time  when  the  amount  of  them  was  re- 
ceived. The  bankers  paid  away  such  bills  to  their  customers 
as  they  thought  fit.  The  bankers  having  become  bankrupt,  it 
was  held  that  the  bills  paid  in  by  the  customer,  and  remain- 
ing in  specie  in  the  banker' a  hands,  did  not  pass  to  the  as- 
signees, the  cash  balance,  independently  of  the  bills,  being  in 
favour  of  the  customer  at  the  time  of  the  bankruptcy.  Thomp- 
sm  v.  Giles,  8  8.  and  C.  422.  But  where  bills  are  not  remit- 
ted for  a  particular  purpose,  but  to  be  discounted,  and  they 
are  discounted  accordingly,  they  pass  to  the  assignees.  Car- 
stain  v.  Bates,  3  Campb.  301,  2  B.  and  C.  433.  So  where  bills 
are  sent  by  one  trader  to  another  trader,  on  a  general  run- 
ning account,  Bent  v.  Puller,  5  P.  R.  494 ;  or  where  there  is 
an  exchange  of  bills  for  bills.  Hornhlower  v.  Proud,  2  B.  and 
4.3VT;  see  Parke  v.  Eliason,  1  East,  554. 

A.  and  B.  agreed  that  B.  should  purchase  of  A.  the  light 
gold  coin  which  he  should  send,  at  a  stated  price,  and  that  A. 
should  from  time  to  time  draw  upon  B.  for  the  money  due 
upon  such  sale,  and  that  B.  should  also  from  time  to  time  ac- 
cept other  bills  drawn  by  A.  for  his  own  convenience,  for 
which  A.  was  to  remit  value :  after  they  bad  acted  under 
this  contract  for  some  time,  B.  became  a  bankrupt,  being 
under  acceptances  to  a  large  amount ;  and  A.,  not  knowing  of 
the  bankruptcy,  sent  a  quantity  of  light  geld  and  bills,  to 
enable  B.  to  discharge  the  acceptance*,  which  parcel  was 
taken  by  B.'s  assignees.  It  was  held  that  A.,  who  had  since 
paid  B.  s  acceptances,  might  recover  back  the  gold  and  bill* 
sent  after  B.'s  bankruptcy,  on  the  ground  that  they  were  sent 
for  the  particular  purpose  of  paying  those  acceptances,  and 
that,  as  the  purpose  was  not  answered,  the  property  in  the 
gold,  Ace.  remained  in  A.,  for  whom  B.  should  be  considered 
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as  the  factor  or  banker.     Took*  ▼.  HolUngmoorth,  5  T.  R.  215. 
tH.Bi.  501,  5.  C. 

Where  A.  having  agreed  to  lend  B.  2001.  to  be  applied  te 
a  specific  purpose,  drew  a  check  on  his  banker  for  that  sum, 
and  delivered  it  to  B.,  who  afterwards  became  bankrupt,  and 
B.  not  having  used  the  check  returned  it  to  A.  after  having 
committed  an  act  of  bankruptcy,  it  was  held  that  B.'s  as- 
signees could  not  maintain  trover  for  the  check.  Moore  r. 
Barthrop,  1  B.  and  C.  5.  And  where  A.  advanced  money  to 
B.,  then  lying  in  prison,  for  the  purpose  of  settling  with  his 
creditors,  and  the  purpose  failing,  part  of  such  money  was 
repaid  to  A.  by  B.,who  became  bankrupt  by  lying  two  months 
in  prison,  it  was  held  that  the  assignees  could  not  recover  th«- 
money  so  repaid.  Toovey  v.  Milne,  2  B.  and  A.  683.  If  money 
received  by  an  overseer  of  the  poor  be  kept  apart  from  his 
general  property,  it  will  not  pass  to  his  assignees.  R.  v.  Eg- 
gington,  1  T.R.  370. 

Evidence  of  reputed  ownership — in  the  bankrupt's  pouestkm  at 
trustee.]  Property  which  is  in  the  bankrupt's  hands  as  trus- 
tee only,  will  not  pass  under  the  assignment  to  his  assignees. 
Winch  v.  Kedey,  1  T.  R.  619.  Smith  v.  Pickering,  Peake,  50. 
Taylor  v.  Plumer,  3  M.  and  S.  576. 

Defence. 

The  defendant  may  either  controvert  the  title  of  the  plain- 
tiffs as  assignees,  or  the  cause  of  action.  He  cannot,  how- 
ever, dispute  the  bankruptcy,  i.  e.  the  petitioning  creditor's 
debt,  the  trading,  and  the  act  of  bankruptcy,  where  the  bank- 
rupt, being  within  the  realm,  has  not,  within  two  months  after 
Jhe  adjudication,  given  notice  of  his  intention  to  dispute 
the  commission,  provided  the  action  be  for  a  debt  or  de- 
mand, for  which  the  bankrupt  might  have  sustained  an 
action,  ante  p.  413.  And  in  all  cases  in  which  the  de- 
fendant intends  to  dispute  the  bankruptcy,  he  must  giro 
notice  of  the  matters  which  he  intends  to  dispute,  ante, 
p.  414.  Where  it  is  competent  to  the  defendant  to  dis- 
pute the  bankruptcy,  and  such  notice  has  been  given, 
but  the  bankrupt  himself  has  given  no  notice,  the  defendant 
cannot  take  advantage  of  the  want  of  a  proper  petitioning 
creditor's  debt,  or  of  the  imperfect  evidence  of  the  trad- 
ing, or  of  the  act  of  bankruptcy,  ante,  414.  He  may  show 
that  the  act  of  bankruptcy  was  a  concerted  one  ;  but  it  has 
been  held  to  be  no  defence  to  show  that  the  commission  is- 
sued by  the  desire  and  at  the  request  of  the  bankrupt.  Stum 
v.  Williams,  R.  and  M.  19.  Though  a  different  rule  prevails 
in  bankruptcy.     Ex  parte  Grant,  1  C.  and  J.  17,  Eden,  14. 
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In  proof  that  the  act  of  bankruptcy  was  fraudulent,  the  de- 
fendant may  give  in  evidence  declarations  of  the  bankrupt 
before  his  bankruptcy,  "  that  he  did  not  owe  10J.  to  any  one," 
and  an  inquiry  "  whether  a  friendly  commission  could  not  be 
issued  V     Thompson  v.  Bridget,  2  B.  Moon,  376. 

Admitting  the  bankruptcy,  the  defendant  may  show  that  the 
property  claimed  did  not  in  fact  pass  to  the  assignees  under 
the  assignment ;  as  for  instance,  that  though  claimed  as  pro- 
perty in  the  possession  of  the  bankrupt  as  reputed  owner,  it 
was  in  fact  in  his  possession  as  trustee  or  factor.  Vide  supra. 

What  payments  to  and  by,  and  transactions  with  the  bankrupt, 
are  good!]  The  defendant  may  protect  himself  by  insisting 
that  be  comes  within  the  clauses  of  the  bankrupt  act  by  which, 
in  various  cases,  transactions  with  the  bankrupt,  without  no- 
tice of  his  bankruptcy,  are  declared  good. 

By  6  Geo.  IV.  c.  16,  s.  81,  all  conveyances  by,  and  all  con- 
tracts and  other  dealings  and  transactions,  by  and  with  any 
bankrupt,  bondfide  made  and  entered  into  more  than  two  calen- 
dar months  before  the  date  and  issuing  of  the  commission 
against  him,  and  all  executions  and  attachments  against  the 
lands  and  tenements,  or  goods  and  chattels  of  such  bankrupt, 
bond  fide  executed,  or  levied,  more  than  two  calendar  months 
before  the  issuing  of  such  commission,  shall  be  valid,  not- 
withstanding any  prior  act  of  bankruptcy  by  him  committed, 
provided  the  person  or  persons  so  dealing  with  such  bank- 
rupt, or  at  whose  suit,  or  on  whose  account  such  execution 
or  attachment  shall  have  issued,  had  not,  at  the  time  of  such: 
conveyance,  contract,  dealing,  or  transaction,  or  at  the  time  of 
executing  or  levying  such  execution  or  attachment,  notice  of 
any  prior  act  of  bankruptcy  by  him  committed  ;  provided  also 
that  where  a  commission  has  been  superseded,  if  any  other! 
commission  shall  issue  against  any  person  or  persons  com-, 
prised  in  such  first  commission)  within  two  calendar  months 
next  after  it  shall  have  been  superseded,  no  such  conveyance, 
&c.  shall  be  valid,  unless  made,  etc.  more  than  two  calendar 
months  before  the  issuing  of  the  first  commission.    See  Tucker 
v.  Barrow,  1  Af.  and  M.  137. 

On  a  commission  issuing  on  May  14th,  a  dealing  on  March 
14th  is  valid,  as  "  more  than  two  calendar  months  before  the 
issuing  of  the  commission."  Cowie  v.  Harris,  1  Af.  and  Af. 
141. 

By  section  82,  all  payments  really  and  bond  fide  made,  or 
which  shall  hereafter  be  made,  by  any  bankrupt,  or  by  any  per- 
son on  his  behalf,  before  the  date  and  issuing  of  the  commis- 
sion against  such  bankrupt  (such  payment  not  being  a  frau- 
dulent preference  of  such  creditor),  shall  be  deemed  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  such  bankrupt 
committed ;  and  all  payments  really  and  bond  fide  made,  or 
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which  shell  hereafter  he  made  to  any  bankrupt  before  the  date 
and  issuing  of  the  commission  against  such  bankrupt,  shall  he 
deemed  valid*  notwithstanding  any  prior  act  of  bankruptcy  by 
such  bankrupt  committed ;  and  such  creditor  shall  not  he  lia- 
ble to  refund  the  same  to  the  assignees  of  such  bankrupt,  pro- 
vided the  person  so  dealing  with  the  said  bankrupt  had  not  at 
the  time  of  such  payment  by  or  to  such  bankrupt,  notice  of 
any  act  of  bankruptcy  by  such  bankrupt  committed. 

It  is  not  necessary  that  the  pavment  should  be  of  a  pre- 
cedent debt  to  bring  the  case  within  the  statute.  Thus  where 
A.  purchased  of  B.,  a  hop-merchant,  a  library,  and  paid  him 
the  value,  B.  at  that  time  having  committed  an  act  of  bank- 
ruptcy of  which  A.  had  no  notice,  it  was  held  that  B.  was 
protected  bv  the  above  clause.  HiU  v.  Famell,  9  B.  and  C. 
45.  S*al»  Churchill  v.  Crecef,  5  Bmgh.  177.  Bitkapw.  Hnn- 
blmoer,  3  B.and  C.  415.  A  payment  bye  partner  who  has 
committed  an  act  of  bankruptcy,  of  a  partnership  debt  due 
before  the  bankruptcy,  to  a  creditor  who  has  notice  of  the  act 
of  bankruptcy,  is  not  protected  by  this  statute.  Craven  v.  Erf* 
mmrffon,  6  Bingh.  734. 

Though  notice  of  a  docket  may  not  of  itself  he  esteemed 
notice  of  an  act  of  bankruptcy,  yet  connecting  such  a  notice 
with  the  circumstance  of  the'  defendants  requiring  security 
before  they  made  the  payment,  a  iury  will  be  justified  in 
finding  the  fact  of  notice.  Spratt  v.  Hobhoum,  4  Bingh.  181. 

By  section  83,  the  issuing  of  a  commission  shall  be  deemed 
notice  of  a  prior  act  of  bankruptcy  (if  an  act  of  bankruptcy 
had  been  actually  committed  before  the  issuing  of  the  com- 
mission), if  the  adjudication  of  the  person  or  persons  against 
whom  such  commission  has  issued  shall  have  been  notified 
in  the  London  Gazette,  and  the  person  or  persona  to  be  af- 
fected by  such  notice  may  reasonably  be  presumed  to  have 
seen  the  same. 

By  section  84,  no  person,  or  body  corporate,  or  public  com- 
pany, having  in  his  or  their  possession,  or  custody,  any  mo- 
ney, goods,  wares,  merchandises,  or  effects,  belonging  to  any 
bankrupt,  shall  be  endangered  by  reason  of  the  payment  or 
delivery  thereof  to  the  bankrupt,  or  hie  order,  provided  such 
person  or  company  had  not,  at  the  time  of  auch  delivery  or 
payment,  notice  that  such  bankrupt  had  committed  an  act  of 
bankruptcy, 

By  section  85,  if  any  accredited  agent  of  any  body  corpo- 
rate, or  public  company,  shall  have  notice  of  any  act  of 
bankruptcy,  such  body  corporate,  or  company,  shall  be  there- 
by deemed  to  have  had  such  notice. 

By  section  86,  no  purchase  from  any  bankrupt,  bond  fide,  and 
for  valuable  consideration,  where  the  purchaser  had  notice, 
at  the  time  of  such  purchase,  of  an  act  of  bankruptcy  by  such 
bankrupt  committed,  shall  be  impeached  by  reason  thereof, 
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the  commission  against  such  bankrupt  shall  have  bee* 
sued  on*  within  twelve  calendar  months  after  such  act  of 


Tttdencecfiet-ef.]  The  section  of  the  new  bankrupt  aet 
nstatr*  e  to  set-off  has  been  already  given.  Ants,  p,  SSf  •  The 
term  mMtid  credit  is  held  to  have  a  more  extensive  meaning 
than  mmtwd  debt.  Ex  serfs  Pfsrotf,  1  Atk.  230.  A  mutual 
credit  may  he  constituted,  though  the  parties  did  not  mean 
pssrtieiiku4j  to  trust  each  other,  as  where  a  bit!  of  exchange, 
accepted  by  A.,  gets  into  the  hands  of  B.,  and  B.  buys  goods  of 
A-,  it  m  a mutual  credit  between  A.  and  B.v  though  A.  did  not 
know  teat  the  bill  was  in  B/s  bands.  Hankey  v.  Smith,  S  2YJ& 
50T  (a). 

Where  a  partner  in  the  house  of  M.  and  Co.,  bankers,  drew 
bills  for  the  accommodation  of  A.,  a  customer  of  M.  and 
Co.,  who  diseoanted  the  bill  for  A . ,  and  N..  and  Co.,  to  whom 
ft  eras  indorsed  by  M.  and  Co.,  discounted  the  bill  fof 
them  ;  and  on  the  bill  becoming  due  after  the  bankroptey  of  M* 
end  Co.;  inconsequence  of  the  nonpayment  of  the  bill  by  A.,' 
N.  mod  Co.  paid  themselves  the  amount  of  the  bill  out  of  the 
finds  of  M.  and  Co.  in  their  hands ;  it  was  held  to  be  a  case 
of  mutual  credit  between  A.  and  M.  and  Co.,  and  that  the 
former  might  set  off  a  debt  due  to  him  by  M.  and  Co.  in  an 
action  brought  by  their  assignees  on  the  bilk  Boliand  v.  Nash* 
Z  B.amdC.  105. 

It  is  now  settled  that  the  term  mutual  credit  is  confined  to 
each  credits  only  as  must,  in  their  nature,  terminate  in  debts  ; 
as  where  a  debt  is  due  by  one  party,  and  credit  given  him  on 
the  other  side  for  a  sum  of  money,  payable  on  a  future  day, 
and  which  will  then  become  a  debt ;  or  where  there  is  a  de- 
livery of  property  on  one  side  with  directions  to  turn  it  into 
taoney  dn  the  other ;  in  such  case  the  credit  given  by  the 
delivery  of  the  property  must  in  its  nature  terminate  in  sJ 
debt,  the  balance  will  be  taken  on  the  two  debts,  and  the 
words  of  the  statute  will,  in  all  respects,  be  complied  with  $ 
bat  where  there  is  a  mere  deposit  of  property,  without  any 
•etbority  to  turn  it  into  money,  no  debt  can  arise  out  of  it, 
and,  therefore,  it  is  not  a  credit  within  the  meaning  of  the) 
statute.  Rote  v.  Hart,  8  Taunt  499,  Eden,  193 ;  and  ass  Easum 
r.  CtfPe,  5  B,  and  A.  861.  Therefore  a  guarantee  against  eon* 
tingent  damages,  which  cannot  terminate  in  a  debt,  is  not 
the  subject  of  a  mutual  credit.  Sampetm  v.  Burton t  2  B.  and  B< 
89.  It  seems  that  these  decisions  are  to  be  considered  as 
authorities  upon  the  new  bankrupt  aet,  though  the  words  are** 
that "  one  debt,  or  demand,  may  be  set  off  against  another/* 
JEtfcn*  194» 

Evidence  qf$eUoff-^mtw$  of  the  debt  due  frm  the  bankrupt  to 
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lfte  creditor.]  Although  it  it  enacted  by  6  Geo.  IV.  e.  16* 
t. 16,  ante,  p.  252,  that  every  debt,  or  demand,  thereby  made 
proveable  against  the  estate  of  the  bankrupt,  may  also  heart 
off,  yet  the  debtor  of  the  bankrupt  cannot,  by  procuring  a 
debt  due  from  the  bankrupt  to  be  assigned  to  him  after  the 
bankruptcy,  entitle  himself  to  set  off  such  debt.  Thus  when 
a  holder  of  a  promissory  note  of  the  bankrupt  indorsed  it, 
after  a  commission  issued,  to  a  debtor  of  the  bankrupt's  es« 
tate,  it  was  held  that  it  could  not  be  set  off  by  the  indorsee* 
Marsh  v.  Chamber*,  2S«r,1234.  Ex  parte  Hale,  3  Vm.  304.  If 
the  set-off  ariaea  on  the  indorsement  of  a  bill  to  the  defendant, 
be  must  show  that  the  indorsement  was  made  before  the 
bankruptcy;  Lucas  v.  Manh,  Barnes,  453;  but  where  the  let* 
off  was  founded  on  certain  notes  of  the  bankrupt,  proof  tint 
notes  of  the  bankrupt  to  the  amount  of  the  set-off  came  to 
the  defendant's  hands  three  or  four  weeks  before  the  bank* 
ruptoy,  was  held  sufficient  evidence  from  which  the  jury 
might  infer  that  he  was  in  possession  of  them  at  the  time  of 
the  bankruptcy,  without  identifying  them  with  the  notes  pro- 
duced. Moore  v.  Wright,  2  Manh.  209,  6  Taunt.  517,  S.C 
The  defendant  cannot  set  off  cash  notes  of  the  bankrupt,  pay- 
able to  J.  S.  or  bearer,  without  showing  that  they  came  to  foil 
hands  before  the  bankruptcy,  though  they  bear  date  before 
that  time.  Dickson  v.  Euomj,  6T.R  57.  It  is  not  sufficient, 
in  order  to  establish  a  set-off,  to  prove  that  the  defendant! 
demand  has  been  allowed  by  the  commissioners  as  a  debt. 
Pirie  v.  Memnet,  3  Comph.  279.  The  6  Geo.  IV.  c.  16  having 
made  all  debts  which  it  has  declared  to  be  proveable  to  be 
also  the  subject  of  set-off,  it  follows,  that  in  all  those  cases  in 
which  set -off  has  been  refused  on  the  ground  of  the  claim  de- 
pending upon  a  contingency,  such  claim  may  now  be  set  off* 
Eden,  203. 

A  person  who  receives  a  banker's  notes  after  he  knows 
that  he  has  stopped  payment,  but  without  knowing  that  be 
had  committed  an  act  of  bankruptcy,  is  entitled  to  setoff  tbe 
amount.   Hawkins  v.  W kitten,  10  B.and  C.  217. 

Evidence  (f  set-off— nature  of  the  debt  due  from  the  creditor  te 
the  bankrupt.]  With  regard  to  the  nature  of  the  debt  doe 
from  the  creditor  to  the  bankrupt,  or  the  credit  given  by  the 
bankrupt  to  the  creditor,  it  must  appear  that  the  debt,  or  the 
credit,  existed  before  the  bankruptcy.  Thus,  if  the  holder 
pf  an  acceptance  buy  goods  from  the  acceptor,  and  the  ac- 
ceptor becomes  bankrupt,  the  purchaser  may  set  off  the  ac- 
ceptance against  the  price  of  the  goods.  Hankey  v.  Smith, 
3  T.  R.  507  (n).  Where  A .  bought  of  B.  goods  to  the  amount 
of  430J.  at  six  months  credit,  and  afterwards  to  the  amount  of 
230*.  at  the  same  credit,  and  at  the  expiration  of  the  first  six 
jttonthagave  B.  two  bills  of  exchange,  upon  third  persons,  for 
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€00.,  B.  giving  A.  en  undertaking  to  repay  him  the  balance  of 
170/.  upon  the  bills  being  paid,  it  was  held,  the  bills  being 
paid,  and  A.  becoming  bankrupt  before  the  credit  for  the  se- 
cond parcel  expired,  that  B.  might  set  off  the  170'.  against 
the  price  of  the  second  parcel.  Atkinson  v.  Elliott,  7  T.  R.378. 
But  where  a  bankrupt,  previously  to  his  bankruptcy,  depo- 
sited a  bill  of  exchange  with  the  defendant,  for  the  purpose  o£ 
raising  money  thereon,  and  an  advance  was  accordingly  made* 
it  was  held  that  the  assignees  of  the  bankrupt  were  entitled, 
to  recover  the  bill  on  tendering  the  money  advanced,  though* 
a  balance  remained  due  to  ihe  defendant  on  a  general  account. 
Key  v.  Flint,  1  B.  Moore,  46 1 ,  8  Taunt.  21 ,  S.  C.    And  where 
bankers  had  accepted  bills  for  the  accommodation  of  a  trader,, 
who  after  committing  an  act  of  bankruptcy,  but  before  a  com- 
mission sued  out,  lodged  money  with  tbem  to  take  up  the 
bills,  which,  when  due,  were  paid  by  the  bankers,  it  was 
held  that  the  bankers  were  bound  to  refund  this  money  to  the 
assignees,  and  could  not  set  it  off,  for  the  5  Geo.  II.  c.  30,  was 
confined  to  mutual  credits,  and  mutual  debts,  "  at  any  time 
before  such  person  became  bankrupt ;"  Complin  v.  Diggim% 
2  Campb.  312 ;  but  now,  by  the  new  act,  the  debt  is  a  subject 
of  set-off,  notwithstanding  a  prior  act  of  bankruptcy,  provided, 
the  defendant  had  no  notice  of  such  act. 

The  debt,  or  credit,  must  be  due  in  the  same  right,  as  in. 
•very  case  of  set-off.  Viae  sttpra.    Where  third  persons  hold- 
ing the  acceptance  of  a  trader  who  was  known  to  be  in  bad  cir- 
cumstances, agreed  with  the  defendants,  as  a  mode  of  cover*, 
ing  the  amount  of  the  bill,  that  it  should  be  indorsed  to  them, 
tnd  that  they-  should  purchase  goods  of  the  trader,  which 
were  to  be  paid  for  by  a  bill  at  three  months  date,  or  made.; 
equal  to  cash  in  three-  months  (before  which  time  the  trader's . 
acceptance  would  be  due),  but  without  communicating  to  the 
trader  that  they  were  the  holders  of  his  acceptance,  it  was 
held  that  the  trader  having  become  bankrupt,  the.  defendants' 
could  not  set  off  the  amount  of  bis  acceptance,  which  they, 
did  not  hold  in  their  own  right,  but,  in  effect,  as  trustees  for 
the  other  persons.   Fair  v.  M'lver,  16  East,  130.     But  where . 
the  defendant,  who  had  ordered  goods  for  ready  mouey,  paid., 
for  them  by  returning  to  the  vendor's  agent  a  bill  accepted  by 
the  vendor,  which  had  been  due  and  dishonoured  before  the 
goods  were  ordered,  and  the  agent  carried  it  home  to  the  ven- 
dor, who  kept  it,  and  became  bankrupt,  the  transaction  was* 
held  equivalent  to  payment.  Mayer  v.  Nias,  1  Bingh.  311. 

Competency  of  Witnesses. 

Bankrupt. ~j  It  is  now  a  well-established  rule  (though  the 
principle  of  it  has  been  doubted,  see  2  Phill.  £e<  336,  t  B.  and 
C.  18,  M*Cl.  and  Y.  402),  that  a  baukrupt,  even  after  obtain- 
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Jag>bise*Tti6cste,  and  releasing  hi*  share  of  Ifce  surplus,  ft 
msompetent  to  prove  My  fact  necessary  to  support  the  com* 
ntissioa.  H*  cannot,  therefore,  be  catted  to  prove  the  pett 
tfauns;  creator' t  debt,  Chapman  v.  Gardiner,  2  IT.  £t.  2T9& 
Crow  v.  Kkp,  ft.  (n)  ;  er  to  prove  bis  own  set  of  bankruptcy, 
Field  t.  Curtfe,  2  Str.  829 ;  or  to  disprove  it,  as  where  be  was 
asked  whether  tike  assignment  did,  or  did  not,  comprise  the 
w&ol*  of  has  property,  Hoffman  v.  Pin,  5  E».  24,  though,  k 
a  prior  case,  Lord  Kenyon  admitted  the  bankrupt  to  prove 
whether  the  arrest,  which  was  said  to  be  fraudulent,  and  am 
ast  of  bankruptcy,  was,  in  feet,  a  concerted  or  an  adverse  ar- 
rest, (hlade  y.  Perehard,  1  E$p.  286.  In  a  subsequent  cast* 
neerevsr,  Mansfield,  C.  J.,  lvjected  the  evidence  of  a  bank- 
rupt to  disprove  his  bankruptcy,  and  raid  that  Oxiade  v.  Pa* 
chord,  which  was  cited,  had  been  overruled  by  Lord  EQeabe* 
rough  and  himself  at  Guildhall*  Rabettv.  Gwrney,  1  Men*.  B. 
L.  489  («),  ed.  1805,  J&CL  and  Y.  404.  Nor  can  a  bankrupt 
be  caused  to  prove  a  prior  act  of  bankruptcy ;  Wyatt  v.  Wit* 
hbmn,  5Esp.lS7 ;  end  whes>  called  by  the  other  side  he  can*' 
not- be  cross-examined  as  to  any  fact,  necessary  either  to  sup- 
port the  commission,  Etm  v.  Brmty>  1  Selw.  N.  P.  25$ 
Wyatt  v.  WUkimon,  5  Em.  187  ;  but  see  Fletoher  v.  Woodman 
1  Selw.  N.  P.  253  (n),  or  tending  to  defeat  it.  Blast*  r.Tettty 
&Cl.<mdY.Wr. 

■  A  baakropt  i*  not  a  competent  witness  to  increase  bis  eev 
fate,  for  bis  right  to  an  allowance  (depending  en  the  divi- 
dends), and  to  the  surplus,  excludes  him  on  the  ground  of 
interest.  B.  N.  P.  43.  Butter  v.  Cooke f  Cowp.  70.  But  if  ska 
bankrupt  has  obtained  his  certificate,  and  has  released  his 
share  in  the  surplus,  and  in  the  dividends,  to  his  assignees; 
or  has  executed  a  general  release  to  them,  he  is  thereby 
rendered  competent  to  increase  the  estate.  B.  N.  P.  4& 
Jtoto  v.  Saxby,  efted  2  T.  R.  497  ;  and  see  Cartel*  v. 
Xsrfs,  1  C.  and  P.  234>  hi  an  action  on  the  ststats 
9  Anne,  e.  14,  by  the  assignee  of  a  bankrupt,  to  recover 
money  tost  by  the  bankrupt  at  play,  H  was  held  that  the 
bankrupt,  who  had  obtained  his  certificate,  was  rendered  s 
competent  witness  to  prove  the  loss  by  three  releases: 
t.  By  the  bankrupt  to  the  assignee.  2.  By  all  the  cre- 
ditor* to  the  bankrupt ;  and  3.  By  the  assignee,  who  was* 
not  a  creditor,  to  the  bankrupt :  and  it  was  also  held,  mat 
at  year  after  the  commission  issued,  it  might  be  presumed 
that  all  the  creditor*  had  proved,  and  that  a  release  signed 
by  all  who  had  proved  might  therefore  be  considered  as  a 
release  by  all  the  .creditors.  Center  T.  Abbot,  1  B.  and  C. 
444.  Where  the  witness  has  been  twice  bankrupt,  his  certi- 
ficate' under  the  second  commission,  a«d  a  release-  to  As  as- 
fngaeas»wiH  not  make  him  a  competent  witness  to  increase  the 
rani,  noses*  he  has  paid  Ids.  under  the  second  oomaussios* 
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flf  unless  he  pays  that  sum  his  future  effects  remain  liable* 
Kannet  v.  Gveemwallere,  Peake,  3.  In  a  suit  against  the  orewa* 
» release  from  the  bankrupt  to  his  assignees  will  sot  operate 
to  amaJca  htm  a  competent  witness,  the  crown  not  being  bound 
hjT  the  bankrupt  law*  Crawford  v.  Attorney  General,  7  rriee,  %* 

A  bankrupt  may ,  however,  be  called  to  diminish  the  rand, 
though  not  certificated.  ButUr  v.  Cooke*  Cowp*  70,  B.N.P* 
43*.  Where  one  of  several  defendant*  pleads  his  bankruptcy, 
and  a  noiie  praeeqm  has  been  entered  as  to  him,  he  is  a  com- 
petent witness  for  the  other  defendants,  ante,  v.  88* 

So  the  bankrupt  may  be  called  to  prove  any  fact  except  such. 
**  ace  material  to  support  the  commission,  or  to  increase  the 
catate,.  having,  obtained  hia  certificate  and  released  his  surplus* 
Be  may,  therefore,  be  called  to  prove  the  handwriting  of  the> 
aatiiiiiiiiuienera  in  order  te  identify  the  proceedings.  Morgan 
:*.  Pryor,  iB.and  C.  14.  So  itaymond,  C.  J.,  admitted;  » 
hanbnipt  te  give  evidence  as  to  the  time  of  an  act  of  bank- 
ruptcy, though  he  refused  him  as  a  witness  to  prove  the  act* 

,  In  an.  action  by  the  assignees  against  a  creditor  who  has  Is** 
fied  under  an  execution  against  the  bankrupt,  the  latter  was 
fretd  to  he  Competent.to  prove  the  defendant's  knowledge  o£ 
Joe*  snaelveacy.  Reed  v.  James,  1  Stark*  134.  But  in  such  earn 
ft  seem*  that  the  bankrupt  must  be  certificated  and  have  re*. 
seamed  te  his  assignees,,  aa  hia  evidence  goes  to  increase  tha> 
fmtste*    See*  PhULEv.336(n)+ 

The  bankrupt 'a  wife  cannot  be  examined  aa  to  aa  act  of 
bankruptcy  committed  by  her  husband.  Ex  parte  James,  1  PM 
Wme.  dil*  1»  Vm.Ab.  11,  pL  28.  Where  the  wife  was  called 
to  prove  that  a  promissory  note  had  bean  paid  to  the  defer** 
dark*  iaeoetempletien  of  bankruptcy,  Lord  Keayon  held  he* 
to  be  a  competent  witness,  inasmuch  as  if  the  plaintiff  reco* 
ttesedt  ttWdefendants  would  he  creditors  against  the  estate  to 
the  amount  of  the  note,  and  so  the  witness  stood  indifferent* 
Jmvrdamn  v.  Lefnea,  1  Etp,  66,  But  it  has  bean  observed, 
that  HLthk  ease  the  witness  appears  to  bave  been  interested, 
jaaaaraeh  as  the  fund  would  be  increased  if  the  plaintiff  suc- 
ceeded, by  the  difference  between  the  amount  of  the  note  and 
a  dividend  en  a  debt  to  the  same  amount,  unless  the  estate 
should  pay  20*.  in  the  pound.  Eden,  369, 

Creditor  J]  A  creditor  is  not  a  competent  witness  to  increase, 
the  fitad  eut  of  which  be  is  to  receive  hie  dividends,  andthere- 
aase  he  cannot  he  catted  te  prove  gaming  by  the  bankrupt,  and 
ao  to  deprive  him  of  his  allowance.  Shuttieworth  v.  Bravo, 
1  Sar-  50f  *  Ner  is  a  creditor  a  competent  witness  to  support 
tbe  eenuniesien  which  ia  to  be  considered  as  a  benefit  to  the 
witaesav  since  it  brings  a.  divisible  fund  within  his  reach* 
Qtmmm  *.  Edemds,  %  Stark,  303.    Mem  v.  Maffun,  5  Campb* 
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*43 ;  but  see  William  v.  Stevens,  2  Campb.  301,  contra.  And  it 
is  immaterial  that  he  has  not  proved.  Adams  v»  MaOan, 
3  Campb.  543 ;  Crooks  v.  Edwards,  2  Stark.  302,  overruling 
William  v.  Stevens,  2  Campb.  301.  But  a  creditor  is  compe- 
tent to  overthrow  the  petitioning  creditor's  debt*  In  re  Cedd, 
2  Seh.  and  Lrf.  1 16.  And  where  the  bankrupt  is  a  member  of 
parliament  who  has  committed  an  aet  of  bankruptcy  by  not 
paying,  securing,  or  compounding  for  his  debt,  a  creditor  is  a 
competent  witness,  from  necessity,  to  prove  that  the  debt  has 
not  been  paid,  secured,  or  compounded  for,  but  not  to  prove 
other  circumstances  which  can  be  established  aUttnds.  £* 
parte  H or  court,  2  Rose,  203.  A  creditor  may  be  rendered 
competent  by  a  release  to  the  assignees.  Aospai  v.  Chef* 
man,  Peaks,  19;  and  tee  Sinclair  v.  Stevenson,  1  C.  and  F« 
582.  So  if  he  ha*  sold  his  debt,  or  agreed  to  sell  it,  for  he 
thereby  becomes  only  a  trustee  for  the  assignee  of  the  debt. 
Granger  v.  Furlong,  2  W.  Bl.  1273.  Heath  v.  Hail,  4  TemnU 
326. 

The  petitioning  creditor  is  not  a  competent  witness  to  show 
that  the  commission  was  regularly  sued  out.  He  enters  into 
a  bond  to  the  Chancellor,  conditioned  to  establish  the  seven! 
facts  upon  which  the  validity  of  the  commission  depends,  and 
to  cause  it  to  be  effectually  executed.  He  has,  therefore,* 
clear  and  direct  interest  in  the  question  at  issue.  Per  hH 
EUenboroiigh,  Green  v.  Jones,  2  Campb.  411.  But  he  may  be 
called  to  upset  the  commission,  as  by  showing  that  the  act  of 
Bankruptcy  was  concerted  between  himself  and  the  bankrupt, 
and  that  there  was  no  sufficient  petitioning  creditor's  debt. 
Loud  v.  StretUm,  1  Stark.  40.  But  the  deposition  of  the  peti- 
tion! og  creditor  is  sufficient  proof  of  the  debt,  where  noaotiee 
to  dispute  the  bankruptcy  has  been  given  under  49  Geo.  Ill* 
C.131.  Bitse  v.  Randall,  2  Campb.  493. 
a  In  an  action  by  a  creditor  of  the  bankrupt,  against  the  she- 
riff for  a  false  return  to  a  writ  offi.fa.  against  die  bankrupt's 
goods,  where  the  defence  was  that  at  the  time  of  levy  the 
party  was  bankrupt,  the  declarations  of  the  petitioning  ere- 
ditor,  made  after  the  commission  issued,  have  been  admitted 
to  disprove  the  existence  of  a  good  petitioning  creditor's  debt 
Young  v.  Smith,  6  Etp.  121.  Dowden  v.  Fowls,  4  Campb.  38* 

Commissioner  and  assignee."]  Where  a  commissioner  was 
called  to  support  the  commission,  under  which  he  had  acted, 
on  its  being  objected  that  he  had  received  fees,  and  was  hsble 
to  an  action  ot*  trespass  if  the  commission  should  be  over- 
turned, Lord  Ellenborough  observed  that  he  could  act  be 
called  upon  to  refund  the  fees  whioh  he  had  received,  and  be 
permitted  the  witness  to  be  examined,  saying  that  he  would 
not  then  pronounce  upon  the  question.  Craoke  v.  Edwards,  t 
Stark.  302.    His  interest  in  the  future  fees,  whioh  he  sight 
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get  if  the  commission  were  supported,  seems  not  to  have  been 
noticed.  Eden,  365. 

An  assignee  who  has  released  his  claims  upon  the  estate  is 
competent  to  prove  the  petitioning  creditor's  debt*  Tomlmtan 
v.  WUket,ZB.  and  B.  397. 


ACTIONS  AGAINST  BANKRUPTS. 

\  In  an  action  against  a  bankrupt,  he  may  plead  that  the 
cause  of  action  accrued  before  he  became  bankrupt,  by  6 
Geo.  IV.  c.  16,  s.  126. 

.  By  that  statute  any  bankrupt  who  shall,  after  his  certificate 
shall  have  been  allowed,  be  arrested,  or  have  any  action 
brought  against  him  for  any  debt,  claim,  or  demand,  by  that 
act  made  proveable  under  the  commission  against  such  bank- 
rnpt,  shall  be  discharged  upon  common  bail,  and  may  plead  in 
general  that  the  cause  of  action  accrued  before  he  became 
bankrupt,  and  may  give  the  act  and. the  special  matter  in 
evidence,  and  such  bankrupt's  certificate,  and  the  allowance 
thereof,  shall  be  sufficient  evidence  of  the  trading,  bank- 
ruptcy, commission,  and  other  proceedings  precedeut  to  the 
obtaining  such  certificate.  A  certificate  obtained  after  the 
above  statute  on  a  commission  issued  before  it,  is  proved  by 
the  production  of  the  certificate  duly  allowed.  Taylor  v. 
Wdfard,  1  M.and  M.  503. 

And  by  section  130,  no  bankrupt  shall  be  entitled  to  his 
certificate,  or  to  be  paid  any  such  allowance,  and  any  certifi- 
cate, if  obtained,  shall  be  void,  if  such  bankrupt  shall  have 
lost,  by  any  sort  of  gaming  or  wagering,  in  one  day  20/.,  or 
within  one  year  next  preceding  his  bankruptcy  200/.,  or  if  he 
shall  within  one  year  next  preceding  his  bankruptcy  have  lost 
300Z.  by  any  contract,  for  the  purchase  or  sale  of  any  govern- 
ment or  other  stock,  where  such  contract  was  not  to  be  per- 
formed within  one  week  after  the  contract,  or  where  the  stock 
bought  or  sold  was  not  actually  transferred  or  delivered,  in 
pursuance  of  such  contract,  or  shall,  after  an  act  of  bank- 
ruptcy committed,  or  in  contemplation  of  bankruptcy,  have 
destroyed,  altered,  mutilated,  or  falsified,  or  caused  to  be  de- 
stroyed, altered,  mutilated,  or  falsified,  any  of  his  books, 
papers,  writings,  or  securities,  or  made,  or  been  privy  to  the 
making  of  any  false  or  fraudulent  entries  in  any  book  of  ac- 
count, or  other  document,  with  intent  to  defraud  his  creditors, 
or  shall  have  concealed  property  to  the  value  of  10/.  or  up- 
wards, or  if  any  person  having  proved  a  false  debt,  under  the 
commission,  such  bankrupt  being  privy  thereto,  or  after- 
wards knowing  the  same,  shall  not  have  disclosed  the  same  to 
his  assignees  within  one  month  after  such  knowledge. 
.  Aloes  by  gaining  invalidates  a  certificate,  though  the  bank* 
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rapt  on  fiie  same  day  wins  more  than  lie  loses.    Esc  park  New* 
man,  Glynn  and  J.  329. 

The  defence  of  bankruptcy  cannot  be  given  in  evidence 
under  the  general  issue,  out  most  be  pleaded  in  the  form  pie* 
scribed  by  the  statute.  Gowland  v.  Warren,  1  Cmmfk.  363* 
Under  that  plea  a  certificate  allowed  after  the  commencement 
of  the  suit,  but  before  plea  pleaded,  may  be  given  in  evi- 
dence, Harris  v.  Jama,  9  East,  82 ;  Iwt  if  aUo**ed  sfter  plea 
pleaded,  it  is  inadmissible,  Langmead  v.  Beard,  cited  9  let, 
85 ;  but  should  be  pleaded  puis  darrein  continuance.  The  al- 
lowance, it  has  been  said,  needs  no  proof,  the  judges  ujkmg' 
cognisance  judicially  of  the  handwriting  of  the  Chancellor. 
Eden,  426.  The  certificate  cannot  be  .given  in  evidence  unless 
entered  of  record  in  the  manner  required  by  6  Geo.  IV.  c.16, 
8.  95,  96.  Ibid,  supra.  If  a  commission  issue  against  a  per- 
son by  a  wrong  name,  and  he  obtains  his  certificate  under  it, 
and  an  action  is  afterwards  brought  against  him  in  his  right 
name,  on  a  plea  of  bankruptcy,  be  may  show  that  he  is  the 
person  against  whom  the  commission  issued,  and  that  he  hm 
gone  by  the  name  by  which  he  is  described  in  the  commis- 
sion. Stevens  v.  Elizee,  8  Campb.  256. 

Where  issue  was  joined  on  the  fact  of  a  discharge  under  a 
former  commission,  the  affidavit  of  conformity  was  held  to  be 
good  secondary  evidence  of  the  certificate,  after  a  notice  to 
produce.  Graham  v.  Grill,  4  Campb,  282.  So  'where  to  prove 
that  the  defendant,  who  pleaded  bis  bankruptcy,  had  been 
before  discharged  as  a  bankrupt,  a  witness  stated  that  he  had 
been  employed  by  the  defendant  to  solicit  his  certificate,  and 
that  looking  at  the  entries  in  his  books  he  had  no  doubt  last 
it  had  been  allowed  by  the  Lord  Chancellor,  it  was  held  suffi- 
cient, notice  to  produce  the  certificate  having  been  given ;  bat 
it  was  ruled  that  the  book  in  the  bankrupt  office,  containing 
entries  of  the  allowance  of  certificates  was  not  sufficient  se- 
condary evidence.  Henry  v.  Leigh,  3  Campb.  499. 

.Evidence  on  plea  qf  bankruptcy,  what  debts  barred  by  certificate.] 
A-  certificate  under  a  joint  commission  may  be  given  in  evi- 
dence in  an  action  for  a  separate  debt,  and  vice  vend.  Her* 
ley's  case,  3  P.  Wms.  23,  Ex-parte  Yale,  id.  24  (*).  By  the 
Statute  any  debt,  claim,  or  demand,  made  proveable  under 
the  commission,  is  discharged  by  the  certificate,  but  these 
words  do  not  include  a  debt  due  to  the  crown.  Anon,  1  Atk. 
$62,  Eden,  413.  Some  demands,  which  are  not  proveable 
under  the  commission,  are  barred  by  the  certificate.  Thus  the 
costs  of  an  action,  ex  contractu,  where  there  is  no  verdict  be* 
fore  the  bankruptcy,  are  not  proveable  under  the  commission, 
but  are  barred  by  the  certificate.  Ex-parte  Hill,  11  Vet.  &6t 
fk'parte  Poucher,  1  G.  and  J.  386.  So  where  on  the  refines* 
of  a  cause,  the  arbitrator  made  his  award  'against  the  plsnv 
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ti&  .who  became  bankrupt  before  the  costa  were  taxed,  and 
judgment  signed,  the  costa  were  held  not  to  be  proveable 

rder  the  commission.  Haewell  v.  Thorogood,  7  B.  and  C.  705. 
claim  for  unliquidated  damages  merely  is  not  proveable 
under  the  commission,  and  is  not  barred  by  the  certificate, 
and  therefore,  where  the  plaintiff -sues  the  defendant  in  tres- 
pass for.  aednci^g  his  daughter,  and  judgment  is  not  signed 
until  after  the  bankruptcy,  though  the  verdict  be  before  it, 
the  certificate  is  no  bar ;  Bust  v.  Gilbert,  2  M.  and  S.  70,  Ear 
parte  Vhartm^  14  East,  197;  and  in  an  action  of  tort  lor  mot 
setting  stock  according  to  orders,  bankruptcy  and  certificate 
sjeno  defence.  Father  v.  Crole,  5  Bingh.  63.  Where  A.  co- 
venants that  B.  should  pay  die  premium  upon  a  policy  of  in* 
suraace,  the  uon-payment  is  not  proveable  under  «  commie* 
aion  against  A.,  ana  consequently  not  barred  by  his  certifi* 
cate.  Atwaod  v.  Partridge,  4  Bingh.  209.  But  where  a  debt 
eaiats  before  the  bankruptcy,  and  a  verdict  is  obtained,  ami 
costs  are  -taxed  after  the  bankruptcy,  the  costs  are  considered 
as  part  of  the  original  debt,  and  that  being  barred  by  the  cer- 
tificate, the  costs  are  barred  ^rith  it.  Ltwn  t.  Piercy,  .1  H.  BL 
99.  Costs  even  in  tort,  where  the  bankruptcy  is  during  the 
term,  of  winch  the  judgment  is  signed  generally,  are  barred 
by  (be  certificate.  Greenway  v.  Fieher,  7  B.  and  C.  436.  tie* 
J3M  v.  Mareau,  4  Bingh.  57.  Where  a  debt  iscontracted  in 
a  foreign  country,  a  dtaoharge  (aa  by  a  certificate,)  according 
totbe  law  of  that  country,  is  a  bar  to,  an  action  brought  in 
our  own  courts,  BaUantme  v.  Goldbig,  Co.  B.  L,  347,  lrt  eoV, 
"Potter  v.  Breton,  5  East,  124 ;  but  not  so  where,  by- the  foreign 
law,  the  remedy  only  is  barred,  Williams  v.  Jonas,  13  East,  439  ; 
ner  is  a  ^foreign  bankruptcy  end  certificate  a  bar  to  a  demand 
fer*  debt  contracted  in  England.  Smith  v.  Buchanan,  1  Eaet, 
6,  see  %  H .  BL  553  (n),  4th  ed. 

r  ^vShnoeon^eaajfbankmptey,  inanmeer  to  plea*]  Wheveihe 
general  plea  of  bankruptcy  is  pleaded,  which  concludes  to  tbsj 
country,  < the  plaintiff  can  only  teply  the  similiter,  Wilson*, 
temp,  «  M.andS.  549,  Hvghes  v.  Motley,  1  J3.  and  A.  22 ;  and 
eajter'this  ^replication  the  plaintiff  may  ^ive  in -evidence  any 
matters ^which  by  6  Geo.  IV.*>.  16,  a.  ISO,  asUep.  453,  render 
ttoeertififtate-Toid.  laid. 

>%cidence  ef  eubeequent  premiee."]  By  6  -Geo.  IV.  c  d6,  a.  334, 
do  bankrupt  alter  his  certificate  shall  have  beenallowed under 
any  pnesen't  or  future  commission,  shall  be  liable  to  pay  or  sa- 
tisfy any  cWbt,  claim,  or  demand  from  which  'he  shall  haws 
been  discharged  by  virtue  of  such  certificate,  »or  any  ,pait  *rf 
aaehddbt,  claim,  or  demand,  upon  any  contract,  promise,  <or 
as^eejuent, 'matte  or  to  be  made  after  ^  the  suing'outof  thetcoas* 
aussien,  taileas-stichpromiae/ecutMwt,  or  e^reement/he^aaads> 
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in  writing,  signed  by  the  bankrupt,  or  by  some  person  thereto 
lawfully  authorized  in  writing  by  such  bankrupt.  The  initial 
of  the  defendant's  surname  is  not  a  sufficient  signature  within 
this  clause.    Hubert  v.  Moreau,  2  C.  and  P.  528. 


ACTIONS  AGAINST  CONSTABLES  AND 
REVENUE  OFFICERS. 

By  24  Geo.  IL  c.  44,  s.  6,  no  action  shall  be  brought  against 
any  constable,  headborough,  or  other  officer,  or  .against  any 
person  or  persons  acting  by  his  order  and  in  his  aid,  for  any 
thing  done  in  obedience  to  any  warrant  under  the  hand  or  seal  of 
any  justice  of  the  peace,  until  demand  hath  been  made  or  left 
at  the  usual  place  of  his  abode  by  the  party  or  parties  intend* 
ing  to  bring  such  action,  or  by  his,  her,  or  their  attorney  or 
agent,  in  writing,  signed  by  the  party  demanding  the  same,  of 
the  perusal  and  copy  of  such  warrant,  and  the  same  hath  been 
refused  or  neglected  for  the  space  of  six  days  after  such  de- 
mand j  and  in  case  after  such  demand  and  compliance  there- 
with, by  showing  the  said  warrant  to,  and  permitting  a  copy 
to  be  taken  thereof  by  the  party  demanding  the  same,  any  ac- 
tion shall  be  brought  against  any  such  constable,  &c.  without 
making  the  justice  or  justices  who  signed  or  sealed  the  said 
warrant  defendant  or  defendants,  that  on  producing  and  prov- 
ing such  warrant  at  the  trial  of  such  action,  the  jury  shall  give 
their  verdict  for  the  defendant  or  defendants,  notwithstanding 
any  defect  of  jurisdiction  in  such  justice  or  justices.  And  if 
such  action  be  brought  jointly  against  such  justice  or  justices, 
and  also  against  such  constable,  &c.  then  on  proof  of  such  war- 
rant the  jury  shall  find  for  such  constable,  &c..  notwithstanding 
such  defect  of  jurisdiction  as  aforesaid. 

•  What  person*  are  within  the  statute.']  Churchwardens  and 
overseers  of  the  poor  taking  a  distress  for  poor's  rate  are  enti- 
tled to  the  protection  of  the  statute.  B.  N.  P.  24,  Harper  v. 
Carr,  7  ST.  R.  271.  So  a  gaoler,  who  receives  and  detains  a 
prisoner  under  the  warrant  of  a  magistrate.  Butt  v.  Newman, 
Gov,  97.  .  This  section  is  obviously  intended  to  protect  the 
officer  in  those  cases  only  where  the  justice  remains  liable, 
and  it  is  necessary  in  order  to  bring  the  officer  within  it  that 
he  should  act  most  strictly  in  obedience  to  his  warrant.  Per 
Abbott,  C.  J.  Parton  v.  Williams,  SB.  and  A.  355.  Therefore, 
where  an  officer  apprehends  a  different  person  from  him  de- 
scribed in  the  warrant  he  is  not  protected.  Money  v.  Leach,  5 
Burr,  1742,  2  M.  and  &  260.  So  where  a  constable  having  a 
warrant  to  search  for  100  lbs.  weight  of  cotton  copps  which 
had  been  stolen,  and  also  a  tin  pan  and  sieve  which  were 
claimed  by  the  party  robbed,  but  were  not  mentioned  in  «tbe 
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warrant,  nor  likely  to  furnish  evidence  of  the  identity  of  the 
articles  stolen.  Crozier  v.  Cutidey,  6  B.  and  C.  232.  So  where, 
not  acting  in  obedience  to  the  warrant,  he  executes  it  out  of 
the  jurisdiction  of  the  magistrate  by  whom  it  is  granted. 
Milton  v.  Green,  5  East,  232.  So  also  where,  in  executing  a 
warrant  of  distress,  he  enters  a  house  and  breaks  the  windows, 
&c.  Bell  v.  Oakley,  2  Af.  and  S.  259.  But  it  will  not  deprive 
the  officer  of  the  protection  of  the  statute  that  the  warrant  was 
illegal,  provided  he  acted  in  obedience  to  it.  Price  v.  Mes- 
senger, 2  B.  and  P.  158.  Where  a  statute  provides  that  for 
any  thing  done  in  pursuance  of  that  act,  notice  shall  be  given 
before  action  commenced,  such  notice  is  only  necessary  in 
those  cases,  in  which  the  party  against  whom  die  action  is 
brought  has  reasonable  ground  to  suppose  that  the  thing  done 
by  him  is  done  in  execution  of  or  under  the  authority  of  the 
act.  Ccoke  y.  Leonard,  6  B.  and  C.  361. 

What  actions  are  within  the  statute.']  The  act  only  extends  to 
actions  of  tort,  and  therefore  where  an  action  for  money  had 
and  received  was  brought  against  an  officer  who  had  levied 
money  on  a  conviction  which  had  been  quashed,  it  was  held, 
that  a  demand  of  a  copy  of  the  warrant  was  not  necessary. 
B.  N.  P.  24.  Replevin  is  not  an  action  within  the  statute. 
Fletcher  v.  WiUdns,  6  East,  283,  4  B.  and  C.  211. 

Evidence  of  demand.']  The  demand  may  be  proved  by  the 
production  of  a  duplicate  original  without  a  notice  to  produce ; 
Jcry  v.  Orchard,  2  B.  and  P.  39  ;  and  it  is  sufficient  if  the  de- 
mand be  signed  by  the  plaintiff's  attorney.  Ibid.  Where  the 
declaration  does  not  charge  the  defendants  as  officers,  the 
plaintiff  need  not,  in  the  first  instance,  prove  a  demand  of  a 
copy  of  the  warrant.  If  the  defendants  mean  to  justify  under 
the  warrant,  that  proof  lies  upon  them,  and  when  they  come 
to  that  part  of  the  case  the  plaintiff  must  prove  a  demand. 
Price  v.  Messenger,  3  Esp.  96. 

If  the  constable  refuse  or  neglect,  for  the  space  of  six  days, 
to  comply  with  the  demand,  the  constable  may  be  sued  as 
before  the  statute.  But  if  he  complies  with  the  demand  at 
any  time  before  action  brought,  though  more  than  six  days 
after  the  demand,  he  will  be  within  the  protection  of  the  act. 
Janes  v.  Vaughan,  5  East,  445. 

'Limitation  qf  action.]  By  24  Geo.  II.  c.  44,  s.  8,  no  action 
shall  be  brought  against  any  justice  of  the  peace  for  any  thing 
done  in  the  execution  rf  his  office,  or  against  any  constable,  head- 
borough,  or  other  officer  or  person  acting  as  aforesaid,  unless 
commenced  within  six  calendar  months  after  the  act  commit- 
ted. The  object  of  this  section  differs  from  that  of  the  sixth 
section  (vide  supra),  being  intended  for  the  benefit  of  persons 
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who  intend  to  act  right,  but  by  mistake  act  wrong.  Per 
Abbot,  C.  /.,  Parton  v.  Williams,  3  B.  and  A.  .333.  And  the 
officer  is  entitled  to  the  protection  of  this  section  of  the  sta- 
tute, provided  he  acts  bant  fide  in  his  character  of  officer,  and 
under  a  belief  that  he  is  discharging  the  duty  with  which  be 
is  invested.  Per  Bay  ley,  J.  Id.  338.  Therefore,  where  some 
constables,  under  a  warrant  to  search  for  black  cloth  which 
had  been  stolen,  finding  no  black  cloth,  took  cloth  of  other 
colours,  and  carried  it  before  a  magistrate,  refusing  at  the 
same  time  to  tell  the  owner  of  the  house  searched  whether 
they  had  any  warrant  to  do  so ;  it  was  held,  that  they  were 
within  this  section  of  the  statute,  and  that  the  action  ought 
to  have  been  commenced  within  six  months.  Smith  v.  Wilt- 
shire, 2  B.  and  B.  619.  And  so  where  a  constable  acting 
under  a  warrant,  commanding  him  to  take  the  goods  of  A., 
took  the  goods  of  B.,  believing  them  to  belong  to  A.,  it  was 
held,  that  the  action  must  be  brought  within  six  months. 
Farleny.  Williams,  3  B*  and  A.  330.  I*  was  ruled  by  Lord 
Ken  yon,  in  Pastlethwaite  v.  Gibson,  3  Esp.  226,  that  a  constable 
taking  a  person  into  custody  on  suspicion  of  felony,  without 
a  warrant,  was  not  within  the  protection  of  this  section;  but 
on  this  decision  being  cited,  it  was  said  by  Abbott,  C.  J.,  that 
if  it  were  necessary  to  determine  this  question,  he  should 
wish  for  time  to  consider  it.  Parton  v.  Williams,  3  B.  ami  A* 
334.  And  the  opinion  of  Lord  Kenyon  lias  likewise  been 
questioned  in  another  decision.  Smith  v.  Wiltshire,  2  B.  and 
JB.  622.  Where  a  constable  acts  colore  officii,  and  not  virtuU 
officii,  he  is  not  protected  by  the  statute ;  where  the  act  com- 
mitted is  of  such  a  nature  that  the  office  gives  him  no  autho- 
rity to  do  it,  in  the  doing  of  that  act  he  is  not  to  be  consi- 
dered as  an  officer ;  but  where  a  man  doing  an  act  within  the 
limits  of  his  official  authority,  exercises  that  authority  impro- 
perly, or  abuses  the  discretion  placed  in  him,  to  such  cases 
the  Statute  extends.  Per  Lord  Kenyon,  Alcock  v.  Andrew,  t 
Etj).  542  (*).     Cooke  v.  Leonard,  6  B,  unjd  C  351.  svpra. 

Venue.]  By  21  Jac.  I.  c.  12,  c.  5,  if  any  action  upon  the 
ease,  trespass,  battery,  or  false  imprisonment,  sball be  brought 
against  ariy  justice  of  peace,  ma)  or,  or  bailiff  of  city,  or  town 
corporate,  headborough,  portreve,  constable,  ti thing-man,  col- 
lector of  subsidy  or  fifteens,  churchwardens,  and  persons 
called  sworn  men,  executing  the  office  of  churchwarden  or 
overseer  of  tie  ppor,  anpl  their  deputies,  or  any  of  then),  or 
any  other  which  in  their  aid  and  assistance,  or  by  their  com- 
mandment, shall  do  any  thing  touching  or  concerning  his  or 
their  office  or  offices,  for  or  concerning  any  matter,  cause,  or 
using,  by  them,  or  any  of  them,  done  by  virtue  or  reason  of 
their,  or  any  of  their  office  or  offices,  the  said  action  shall  be 
laid  within  the  county  where  the  trespass  or  fact  shall  be  done 
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9KA  •ommitted,  and  not  eisewbere;  and  it  shall  be  lawttil  to 
tad  for  aU  and  ererj  pereon  and  persons  aforesaid,  to  plead 
the  general  issue,  and  give  the  special  matter  in  evidence. 

A  nonstable  who  imprisons  a  person  on  suspicion  of  felony, 
without  any  reasonable  grounds,  of  his  own  authority,  without 
warrant,  is  within  this  statute  ;  «nd  a  private  person,  who 
acts  in.  aid  of  the  constable,  is  also  within  it ;  but  if  he  acts* 
not  merely  in  aid,  hut  ah  a  prime  mover,  and  principal  (which 
is  n  question  for  tbe  jury),  the  statute  does  not  apply  to  Mttu 
Sbkight  ▼,  Gee,  2  Stark.  445.  Where  the  prosecutor >  who  had 
obtained  die  warrant,  pointed  out  the  party  to  the  constables, 
loud  EUenborough  was  .of  opinion  that  he  was  acting  in  their 
aid  within  the  meaning  of  the  statute.  Nathan  v.  Cohen,  3 
Compb.  257.  But  where  A.  sent  for  B.,  a  constable,  and  gave 
the  plaintiff  in  charge  for  a  felony,  Bayley  J.  ruled  that  A. 
was  not  within  the  statute,  and  must  plead  specially. 
M*a<mghan  v.  Clayton,  Holt,  478. 

Evidence  nf  «rr»tt.]    In  actions  against  constables  it  some- 
times becomes  a  question  whether  the  evidence  is  sufficient 
to  establish  an  arrest.     Where  tbe  constable  went  with  the 
warrant  to  the  plaintiff's  house  and  showed  it  to  him,  and  after 
tome  conversation  the  plaintiff  attended  the  constable  to  the 
magistrate,  by  whom  the  charge  was  dismissed ,  the  constable 
having  never  touched  the  plaintiff,  it  was  held  that  this  was 
no  arrest,  for  that  the  plaintiff  went  voluntarily  before  the 
magistrate.     Arrowsmith  v.   Le  Mesurier,  2  N.  R.  211.     So 
where  the  officer   told  the  party  that  he  had  a  writ  against 
him,  to  which  the  latter  leplied,  "  Very  well,  I  will  come  to 
you  immediately,"  but  kept  his  seat,  and  on  the  officer  quit- 
ting the  room  made  his  escape,  it  was  ruled  by  Abbott  C.  J. 
to  be  no  arrest.  Russen  v.  Lucas,  R.  and  M.  26.     But  where 
the  constable  said  to  the  plaintiff,  "  You  must  go  with  me," 
on  which  the  plaintiff  said  he  was  ready  to  go,  and  went  with 
the  constable  towards  a  police  office,  without  being  seized  or 
touched,  this  was  ruled  to  be  an  imprisonment  ;  and  per  Abbott 
C.  J.,  «« if  a  person  send  for  a  constable,  and  give  another  in 
charge  for  felony,  and  the  constable  tell  the  party  charged 
that  he  must  go  with  him,  on  which  the  other,  in  order  to 
prevent  the  necessity  of  actual  force  being  used,  expresses  his 
readiness  to  go,  and  does  actually  go,  this  is  an  imprisonment." 
Pocock  v.  Moore,  R,  and  M.  St.     Ch'mn  v.  Morris,  2  C.  and  P. 
360.  See  more  as  to  arrests,  ante.p.  304.  The  law  on  this  point  was 
thus  laid  down  by  Eyre  C.  J.,  in  Simpson  v.  Hill,  1  Esp.  431, 
(tee  1  M.  and  R.  215)  :  "If  tbe  constable  in  consequence  of  the 
defendant's  charge  had  for  one  moment  taken  possession  of  the 
plaintiff's  person,  it  would  be  in  point  of  law  an  imprison- 
ment ;  as,  for  example,  if  he  bad  tapped  her  on  tbe  shoulder 
and  said,  "  You  are  my  prisoner,"  or  if  she  had  submitted  her- 
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self  into  his  custody,  such  would  be  an  imprisonment;  but  the 
merely  giving  ber  in  charge,  without  any  taking  possession  of 
the  person,  where  nothing  more  passes  than  merely  the  charge,  is 
not  by  law  a  false  imprisonment."  In  the  following  case  the 
circumstances  were  held  to  constitute  an  imprisonment.  The 
plaintiff  appeared  before  the  defendant,  a  magistrate,  to  an- 
swer the  complaint  of  A.  for  unlawfully  selling  his  dog.  The 
defendant  advised  the  plaintiff  to  settle  the  matter,  by  paying 
a  sum  of  money,  which  the  plaintiff  declined.  The  defendant 
then  said,  "  he  would  convict  the  plaintiff  in  a  penalty  under 
the  trespass  act,  in  which  case  he  would  go  to  prison.  The 
plaintiff  still  declined  paying,  and  said  be  would  appeal.  The 
defendant  then  called  in  a  constable,  and  said,  "  Take  this 
man  out,  and  see  if  they  can  settle  the  matter ;  and  if  not 
bring  him  in  again,  as  1  must  proceed  to  commit  him  under 
the  act."  The  plaintiff  then  went  out  with  the  constable, 
and  settled  the  matter,  by  paying  a  sum  of  money ;  it  was  held, 
that  this  was  an  assault  and  false  imprisonment,  for  which 
trespass  would  He;  and  which,  as  no  conviction  had  been 
drawn  up,  the  defendant  could  not  justify.  Bridget  v.  Coyney, 
1  M.and  R.  211.  Where  a  sheriff's  officer  having  a  warrant 
to  arrest  A.  sent  a  message  to  A.  to  fix  a  time  to  call  and  give 
a  bail  bond,  and  A.  fixed  a  time,  attended  and  gave  bail,  in  an 
action  for  malicious  arrest,  held  to  be  no  arrest.  Berry  v. 
Adamson,  6  B.  and  C.  528.    See  ante,  p.  304. 

Defence. 

A  constable  having  reasonable  cause  to  suspect  that  a  felony 
has  been  committed,  is  justified  in  arresting  the  party  sus- 
pected, though  it  afterwards  appear  that  no  felony  has  been 
committed.  Beckwith  v.  Spicer,  6  B,  and  C.  635.  Davis  v.  Bui- 
sell,  5  Bingh.  354. 

Actions  against  Officers  of  Customs  or  Excise. 

By  28  Geo.  III.  c.  37,  s.  25,  no  writ  or  process  shall  be  sued 
out  against  any  officer  of  the  customs  or  excise,  or  against  an? 
person  or  persons,  acting  by  his  or  their  order,  in  his  or  their 
aid,  for  nny  thing  done  in  the  execution,  or  by  reason  of  that 
or  any  other  act  or  acts  of  parliament  then  in  force,  or  there- 
rafter  to  be  made  relating  to  the  said  revenues,  or  either  of 
them,  until  one  calendar  month  next  after  notice  in  writing 
-shall  have  been  delivered  to  him  or  them,  or  left  at  the  usual 
place  of  his  or  their  abode  by  the  attorney,  or  agent  for  the 
person  who  intends  to  sue  out  such  writ,  or  process,  as  afore- 
said, in  which  notice  shall  be  clearly  and  explicitly  contained 
the  cause  of  action,  the  name  ana  place  of  abode  of  the 
person  or  persons  in  whose  name  such  action  is  intended  to 
be  brought,  and  the  name  and  place  of  abode  of  the  said 
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attorney,  or  agent.     By  sec.  27,  the  plaintiff  shall  not  give 
evidence  of  any  cause  of  action  not  contained  in  the  notice. 

Under  the  prior  act,  23  Geo.  Ill,  c.  70,  s.  30,  it  was  held 
that  an  excise  officer  was  protected  by  this  statute  for  an  act 
not.  warranted  by  his  official  capacity  if  done,  bon&jide,  in  the 
supposed  execution  of  bis  duty,  such  as  assaulting  an  innocent 
person  whom  he  suspected  to  be  a  smuggler.  Daniel  v.  Wil- 
son, 5  T.  R,  1.  But  a  constable,  who  seized  a  person  by  di- 
rection of  a  custom-house  officer,  who  had  himself  no  power 
to  seize,  was  held  not  to  be  within  the  protection  of  the  act. 
Norton  v.  Miller,  2  Chitty,  140.  And  where  a  revenue  officer 
seizes  goods  as  forfeited,  which  are  not  liable  to  seizure,  and 
takes  money  to  release  them,  an  action  for  money  had  and  re- 
ceived will  lie  to  recover  it  bock  without  a  month's  notice. 
Irving  v.  Wilson,  4  T.  R.  485,  2  B.  and  C.  737,  4  B.  and  C. 
211.  The  intent  of  the  notice  is,  that  the  defendant  may 
know  where  to  find  the  plaintiff,  in  order  to  tender  him  amends 
on  the  receipt  of  the  notice.  Per  Lawrence  J.,  Williams  v. 
Burgess,  3  Taunt.  129.  A  description  of  the  plaintiffs  in  the 
notice  as,  "  late  of  Rotherhithe,  in  the  county  of  Surrey,'* 
has  been  held  sufficient.  Woody.  FoUiott,  4  B.  and  P.  552  (n). 

Limitation  of  action.']  If  any  action  or  suit  shall  be  brought 
or  commenced  against  any  person  or  persons,  for  any  thing  by 
him  or  them  done,  in  pursuance  of  that  or  any  other  act  or 
acts  of  parliament  then  in  force,  or  thereafter  to  be  made,  re- 
lating to  his  majesty's  revenues  of  customs  and  excise,  such 
action,  or  suit,  shall  be  commenced  within  three  months  next 
after  the  matter  or  thing  done.  28  Geo.  III.  c.  27,  s.  23. 
Under  this  section  the  action  must  be  commenced  within 
three  fanur  months.  Croherv.  M'Tavi&h,  1  Bingh.  307. 

.  The  defendant  may  plead  the  general  issue,  and  give  the 
special  matter  in  evidence.  23  Geo.  III.  c.  70,  s.  33,  24  Geo. 
III.  sess.  2,  c.  47,  s.  35. 


ACTIONS  BY  EXECUTORS  AND  ADMINISTRATORS. 

Whbrb  an  action  is  brought  by  an  executor  or  administra- 
tor, in  his  representative  capacity,  he  must  first  (unless  it  be 
admitted  on  the  pleadings)  prove  himself  to  be  executor  or 
administrator,  and  then  establish  the  cause  of  action,  as  in 
other  suits. 

Evidence  of  title,  as  executor  or  administrator,  where  necessary. 1 
Where  the  plaintiff  declares  as  executor  or  administrator, 
upon  a  cause  of  action  arising  in  the  time  of  his  testator  or 
intestate,  and  makes  profert  of  the  probate  or  letters  of  ad- 
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ministration,  the  defendant  cannot,  under .  the  geneae*  i 
deny  the  title  of  the  plaintiff  as  executor  or  administrate* 
Thus,  in  an  action  of  assumpsit  by  an  adminieterator,  on  pro- 
mises to  tbe  intestate,  tee  plea  of  nan  assumpsit  admit*  the 
title  of  tbe  plaintiff  as  adjniniatvator,  and  the  defendant  wfll 
not  be  allowed  to  insist  on.  the  production  of  the*  tetan*.  of 
adminifitsation,  or  to  object  that  they  are  noe  duly  utmnpesfr 
Thynne  v.  Pnttkem,  2  M.  and  &  55S,  nop  that  the  supposed  in* 
teatato  has.  made  a  will  and  appoint  dan  executor.  JVlurgyfettv* 
Marsh,  2  Ldi  liaym.  824.  So  in  aa  action  of  trover  by-  aa>  ad- 
ministrator, on  the  possession  of  bis  intestate,  if  the  defend* 
ant  pleads  the  general  issue,  he  will  not  be  allowed  to  coi 
vert  the  title  of  the  plaintiff  as  adininuteator*  hbha\  The 
of  tbe  general  issue,  however,  only  admits  tbe  title 
tbe  declaration,  and,  therefore,  if  that  title  be  insufficient* 
the  plaintiff  cannot  recovers.  Thus  in  an  action  by  an  admi- 
nistrator, on  a  judgment  recovered  by  bis  intestate  in  the) 
King's  Bench,  at  Westminster  (which  is  bonum  twtabiU  in 
Middlesex) ,  where  the  plaintiff  made  prafinrt  of  letters  of  ao% 
ministration  from  the.  archdeacon  of  Dorset,  and  the  defendant 
pleaded  a  plea  which  admitted  the  letters  of*  adtninistmtHm,i§ 
was  held  on  motion  in  arrest  of  judgment,  that  in  order  to 
enable  the  plaintiff  to  recover,  be  ongbt  to  have  had  letters  of 
administration  from  the  Bishop  of  London,  and  that  the  plea 
only  admitted  the  plaintiff's  title  as  stated,  which  wat  an- in* 
sufficient  title.  Adams  v.  UrrttenanU  of  Savage  6  Mod.  134* 

Where  the  plaintiff  declares  upon  a  cause  of-  aotion' arising 
in  the  time  of  his  testator,  or  intestate,  and  the  defendant 
wishes  to  controvert  his  title  as  ezeoutor  or  administrator,  he 
must  do.  ao.by  pies ;  where  the  plaintiff  alleged  in<  the  decla- 
ration that  administration  of  all.  and  singular  the  good*  and 
obattels  belonging  to  the  intestate,  at  the  time  of  hie  death, 
was  granted  to  him  by  tbe  Bishop-  of  Chester,  and*  the  de- 
fendant, after  craving  oyer  of  the  letters  of:  administration, 
pleaded  that  tbe  plaintiff  had  never  been  administrator  of  all 
and  singular  the  goods  and-ohattels  of  the  intestate  in  manner 
and  form  as  the  plaintiff  had  in  her  declaration  in  that  behalf 
alleged,  upon  which  issue  was  joined;  it  was  held' upon  this 
form  of  plea,  that  the. only  fact  put  in  issue  was,  whether  the 
letters  of  administration  mentioned  in  the  declaration-  were 
duly  granted,  and  that  the  question  whether  the  defendant  re* 
aided  in  the  diocese  of  Chester  at  the  time,  of  the  death  of  the 
intestate  constituted  no  part  of  the  issue.  If  the  defendant 
intended  to  insist  that  he  did  not  reside  in  that  diocese  at  the 
time,  and  that  therefore  the  administration  did  not  operate 
upon-  his  debt*  be  ought  to. have  pleaded  the-  fact  specially. 
Stokes  v.  Bote*  5  B.  and  C.  491.  ' 

Where  tbe  plaintiffy  enecotor,  or  administrator,  deelareron 
a  cause  of  action,  arising  in.  his  own.  time,  and  make*  jwgfre  of 


Actions  by  Executor*  and  Administrators.  463 

ffee  probate  or  fetters  of  administration,  and  the  defendant 
pleads  €hb  general  issue,  such  plea  does  not  admit  tbe  plain- 
tiff's  title  a*  executor  or  administrator,  and  it  must  be  proved*. 
Thus,  where  the  plaintiff  declared  as  administrator,  in  ark 
aetion  of  trover,  on  a  conversion  in  his  own  time,  it  was  held> 
that  the  plea  of  not  guilty,  did  not  admit  his  title  as  admin  is- 
frator,  and  that  as  the  letters  of  administration  were  not  pro- 
perly stamped,  he  could  not  recover.  Hunt  v.  Stevens,  3  Taunt, 
113,  Ant  see  WaUowv.  King,  4  Campb.  272.  But  in  such  case 
tm  the  naming  himself  administrator  is  mere  surplusage,  Cam* 
Dig.  Pleader,  (2  D.  l,Vif  the  plaintiff  could  have  proved  him- 
self in  actual  possession  of  the  goods  for  which  the  action 
was  brought,  it  seems  that  it  would  not  have  been  necessary 
Ibr  him  to  give  evidence  of  the  letters  of  administration,  if 
the  action  were  against  a  mere  wrong-doer,  any  possession  ill 
•ooh  case  being  sufficient,  see  ante,  p.  401. 

Where,  either  on  a  plea  denying  the  representative  charac- 
ter of  the  plaintiff,  or  in  an  action  on  a  cause  of  action  arising 
in  the  plaintiff's  own  time,  it  becomes  necessary  to  prove  the 
plaintiff's-  title  as  executor  or  administrator,  the  probate  dt 
letter*  of  administration  must  be  produced,  see  ante,  p.  59: 

Where  the  grant  of  letters  of  administration  is  merely  v>>id, 
Ae-  plaintiff  cannot  recover,  but  it  is  otherwise  where  it  is 
•Jtofry  voidable.  Where  the  grant  of  letters  of  administration 
2fc>by  the  archbishop,  and  there  are  no  bona  notabilia  within  his 
pMftriooe,  sxjch  grant  is  merely  void,  for  each  archbishop  has 
Attpreme  jurisdiction,  and  neither  of  them  can  act  Within  the 
provitfre  of  the  other.  Shaw  v.  Staughton,  2  Lev.  86,  Hard*. 
fne,  Com.  Dig.  Adntinistration  (B.  3).  Where  there  are  bona 
ttoMibitkt  in  one  diocese  of  a' province,  the'  administration  be- 
Ifcngs  te  the  bishop' of  that  diocese,  but  if  the  metropolitan 
of  that  province,  in  which  such  diocese  is,  grants  administra- 
tion-, such  grant  is  voidable  only,  and  not  void,  fbr  it  is  in 
fare©  till  reversed  by  sentence;  since  the  metropolitan  has  ju- 
risdiction over  ail  the  dioceses  within  his  province.  3  Bad. 
Ah  ST,  Com.  Dig.  Administration  (B.  3).  Where  there*  are 
bona  notabiUa  in  two  dioceses  of  the  same  province,  the  grant 
•f  administration  belongs  to  the  archbishop.  Com.  Dig.  Adtod- 
utotration^  (B.  3,)  5  B.  and  C.  493.  And  where  a  man  die* 
intestate,  leaving  bona  notabilia  in  the  several  provinces,  ad- 
ministration shall  be  granted  by  each  archbishop  for  the  goods 
in  his  province.  Com.  Dig.  ubisup. 

Bona  notabilia  are  goods  to  the  value  of  5/.  93  Canon,  Jac.  1, 
CeM.  Dig.  Administration  (B.  4).  Debts  on  recognizances, 
■tattttee,  or  judgments',  are  bona  notabilia,  where  they  were'  an* 
kteow4edged  or  given.  Ibidi  (B.  4).  Specialties,  as  bond  debts', 
are  bona  netnbiHa  in  the  diocese  wh^re  they  are  found0  at  the 
tirae*  of  the  testator's  or  intestate's  death.  Ibidi  But  debi» 
IftystntfAe  contract,  a»  a  bill  of  exchange,  Yeoman*  v.  BratkhaW, 
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Carth.  373,  are  bona  notabilia  in  the  province  in  which  the* 
debtor  resides  at  the  time  of  the  testator's  death.  Com.  Dig. 
Administration  (B.  4).  A  lease  or  term  for  years  is  bona  notobi- 
Ua  in  the  diocese  in  which  the  lands  lie.  Ibid.  But  lands  de- 
yised  to  executors  for  payment  of  debts  and  legacies  are  not 
bona  notabilia.   11  Vin.  Ab.  80. 

Whether  the  defendant,  when  he  denies  tbe  title  of  the 
plaintiff  as  executor,  can  show  that  probate  has  been  granted  by 
the  ordinary,  where  it  ought  to  have  been  granted  by  the  me- 
tropolitan, appears  to  be  doubtful.  If  such  grant  be  void,  then 
it  would  be  good  evidence  under  the  plea,  that  the  plaintiff  is 
not  executor.  It  is  clear  that  administration  granted  by  a 
bishop  or  other  inferior  judge,  when  it  does  not  belong  to 
him,  is  void,  Com.  Dig.  Administration  (B.  5)  ;  and  in  one  case 
it  is  said,  that  a  probate  by  the  diocesan  in  case  of  bona  notabi- 
lia is  void,  but  a  prerogative  probate  where  there  are  no  bona 
notabilia,  is  only  voidable,  JR.  v.  Loggan,  1  Str.  75  ;  but  Lord 
Macclesfield  appears  to  have  been  of  opinion,  that  a  probate 
granted  by  an  inferior  judge  is  not  void,  but  only  voidable 
until  reversed.  Comber's  case,  1  P.  Wms.767,  1  Sound.  275,  • 
fn) .  The  reason  given  for  the  distinction  by  Lord  Maccles- 
field is,  that  an  executor  takes  his  authority  from  tbe  will,  .but 
an  administrator  from  the  ordinary.  Whether  tbe  probate  be 
yoid  or  not  seems  to  depend  on  the  fact  of  the  ordinary  having 
or  not  having  jurisdiction.  The  metropolitan  has  a  jurisdiction 
throughout  his  province,  but  the  ordinary  only  in  his  diocese, 
and  if  there  be  no  bona  notabilia  there,  he  has  no  Jurisdiction, 
and  the  probate  would  seem  to  be  void.  So  it  is  said  in 
"Butler's  Nisi  Prius,  247,  that  the  adverse  party  may  prove  that 
the  testator  left  bona  notabilia  against  the  probate  by  an  infe- 
rior court,  for  then  such  court  had  no  jurisdiction  ;  and  set 
Allen  v.  Dundas,  3  T.  JR.  131. 

Where  in  an  action  on  a  cause  of  action  arising  in  the  exe- 
cutor's own  time,  or  where  the  title  of  the  plaintiff  as  execu- 
tor has  been  denied  by  the  defendant  in  his  plea,  it  is  good 
evidence  that  the  probate  was  forged.  B.  N.  P.  247,  ante, 
».82. 

In  an  action  brought  by  several  as  executors,  probate 
granted  to  one  only  of  a  will  appointing  all  is  evidence  of  the 
title  of  all.  Walters  v.  Pfeil,  1  M.  and  M.  362. 

Defence. 

It  has  been  already  stated  in  what  cases  the  defendant  may 
give  evidence  to  disprove  the  title  of  the  plaintiff  as  executor 
or  administrator.  With  regard  to  the  cause  of  action,  the 
evidence  in  defence  will  be  the  some  as  in  an  action  between 
the  defendant  and  the  testator  or  intestate.  But  on  a  plea  of 
the  statute  of  limitations  to  a  declaration  containing  only 
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counts  on  promises  to  the  testator,  the  plaintiff  will  not  be 
allowed  to  give  evidence  of  promises  or  acknowledgments  to 
himself,  after  the  death  of  the  testator.  Dean  v.  Crane,  6  Mod, 
309.  Sarell  v.  Wine,  3  East,  409.  In  an  action  against  seve- 
ral executors,  to  take  the  case  out  of  the  statute  of  limitations 
as  to  all,  there  must  be  an  express  promise  in  writing  by  all. 
Tullock  v.  Hartley,  JR.  and  M.  416.  9  Geo.  4,  c.  14,  ante,  p.  255. 

Evidence  of  payment.']  Payment  of  a  debt  to  an  executor 
who  has  obtained  probate  of  a  forged  will,  is  a  discharge  in  an 
action  brought  against  the  debtor  by  the  rightful  administra- 
tor on  revocation  of  the  probate.  Allen  r.Dundas,  3  T.R.  125. 
But  a  payment  of  money  under  the  probate  of  a  supposed 
will  of  a  living  person  would  be  void ;  because,  in  such  case, 
the  ecclesiastical  court  has  no  jurisdiction,  and  the  probate 
can  have  no  effect.  Id.  130 ;  and  see  WooUey  v.  Clarke,  5  B. 
and  A.  744. 

.  Evidence  in  action  against  executor  de  son  tort.]  In  an  action  of 
trover  or  trespass  by  a  rightful  executor  or  administrator, 
against  an  executor  de  son  tort,  the  latter  may,  under  the  ge- 
neral issue,  and  in  mitigation  of  damages,  give  evidence  of 
payments  made  by  himself  in  the  rightful  course  of  adminis- 
tration; but  should  those  payments  amount  to  the  full  value 
of  the  goods  claimed,  the  plaintiff  will  still,  as  it  seems,  be 
entitled  to  a  verdict  for  nominal  damages.  See  ante,  p.  412  ; 
but  see  Woolley  v.  Clarke,  5  B.  and  A.  744.  supra.  And  such 
payments  shall  not  be  allowed  in  damages,  if  there  be  a  failure 
of  assets,  and  the  lawful  executor  would  by  these  means  be 
divested  of  his  right  of  preferring  one  creditor  to  another,  of 
equal  rank,  or  giving  himself  the  same  preference.  2 \B/.  Com. 
508.     Of.  Ex.  182.     Toller,  365. 

The  non-joinder,  as  plaintiff,  of  another  executor,  must  be 
pleaded  in  abatement,  and  cannot  be  given  in  evidence  under 
the  general  issue.  Com.  Dig.  Abatement,  (£.  13.)  1  Sound* 
291,  i  (n). 

Competency  of  Witnesses. 

.  In  an  action  at  the  suit  of  an  executor  or  administrator,  if 
the  estate  of  the  testator  or  intestate  is  insolvent,  a  person 
who  has  an  unsatisfied  demand  upon  it,  is  not  a  competent 
witness  for  the  plaintiff.  Craig  v.  Cundell,  1  Campb.  381 ;  but 
see  Davits  v.  Davies,  1  Jtf.  and  M.  345.  But  unless  the  estate 
is  insolvent,  the  creditor  is  a  competent  witness.  PauU  v. 
Brown,  6  Esp.  34.  Davies  v.  Dairies,  1  M.  and  M.  345.  In  an 
action  by  an  executor,  a  paid  legatee  is  a  competent  witness 
to  increase  the  estate.  Clarke  v.  Gannon,  R.  and  M.  31. 

x  5 
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AjCTIQNS  AGAINST  EXECUTORY  AM* 
ADMINISTRATORS: 

In  an  action  against  an  executor  or  administrator,  tto- 
plaintiff  must  prove  that  the  defendant'  ie-e  locator  or- adtei* 
nistrator,  if  that  fact  is- denied'  by  plea,  and-  the  cause*  of  aor. 
tion,  as  stated. 

An  action  at  law  cannot  be  maintained  for  the  distributee 
share  of  an  intestate's  property  against  the  administrator,  nar 
against  his  executor,  although  he  may  have  expressly  pre- 
mised to  pay.  Jones  v.  Tanner,  7-B*  and  0. 54& 

Evidence  on  plea  qfne  unques  executor.']'  'If  the  defendant  it- 
tends  to  deny  his  being  executor  or  administrator,  he  must  {dead' 
such  denial  specially,  for  unless  pleaded,  his  representae*** 
character  is  admitted.     The  proof  the  issue  on- this  pies  lies-' 
upon  the  plaintiff,  and  he  may  support  it  by  productionof  tte* 
probate,  or  letters  of  administration,  see  ante,  p.  59,  or  by 
secondary  evidence  of  them,  after  a  notice  te  predeoe  served 
upon  the  defendant ;  in  such  case,  as  the  presumption- of  law 
is,  that  the  probate  or  letters  are  in  the  possession  of  the 
party  who  is  alone  entitled-to  them,  it-  does  not*eem  neees- 
sary  to  give  any  evidence  in  order  to  show  that  they  are in-the* 
defendant's  possession.    Some  proof  of'  the-  identity  of  ths* 
defendant,  and  of  the  person  named  as  exeeutor  in  the  pro* 
bate,  must  be  given;    The  plea  of  ne  unques  executor,  does- not* 
deny  the  cause  of  action,  but  only  that  the  defendant  is  one  of 
the  representatives  of  the  testator.   1- Sound.  207  j  a>(n)v 

Upon  the  plea  of  ne  unques  executor,  it  is  sufficient  te  give- 
evidence  of  such  circumstances  as  will  render  the  defendant' 
liable  as  executor  de  son  tort.   What  acts  willnwlfle  a  manaa«ft~ 
ecuior  de  son  tort,  is  a  questionof  law ;  but  it  is  for  the,  jury  t»- 
say  whether  such  facts  are  sufficiently  proved*    Pmdget  v. 
Priest,  2  T.  R.  97;    Evidence  of  slight  acts  of  intenneddfelg; 
with  the  property  of  the  deceased  wilt  be  sufficient.    In  one 
case,  merely  taking  a  Bible,  and  in  another  a  bedstead*  was* 
held  sufficient.  Noy,  69.     So  living  in  the  house  and  carrying 
on  the  trade  of  the  deceased;  Hooper  v+Stynmersett,  1  Wight*. 
16 ;  suing  for  receiving  or  releasing  the  debts  due  to  the 
estate,  Com.  Dig.  Administrators  (C.  1);  entering*  o».  a.  lease, 
or  term  for  years,  Bite.  Ab:  EweeuUnm,  Bv  3 ;  pleading*  an- 
other plea  than  910  unques  executor,  to  an  action  bronght  against' 
him  as  executor,  ibid.,  will  be  evidence  to  prove- the  party  *H' 
executor  deson  tort.    So  where  A.  the.  servant  of  Bt  soldgoeds 
of  C,  an  intestate,  both  before  and  after  G.'s  deaths  in-  por»~ 
suance  of-  orders  given-  by  O.  in  his  lifetime*  and  paid  the* 
money  arising  from  such  Bale  into  the  handsAo£  B.,  is  wtmto&i* 
that  B.  was  an- executor  do  son-tint*    Padget-VrPrises*  &TiB* 
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9ft.  And  wbeve  a*  creditor  took  an  absolute  bill  of  sale  of  tfc# 
roods  of  hu.debtor ,  but  Agreed  toleave-  them,  in  his  possession 
for  a-.limited.tim0,  before  the  expiration  of  which,  time  the 
debtor  died*  and  the  creditor  took,  and  sold  the  goods,  it  wan 
beld  that  he  had  thereby  rendered'  himself  executor  de  son.  ton*. 
Edwmtk  v.  Htrbsn,  iT.il.  587.  Merely  locking  up  the  goods 
<if  the  deceased,  directing  the  funeral  in  a.  manner  suitable  to 
the  estate,  and  out  of  the  offsets,  of  the  deceased;  feeding  hi* 
©eitle,  repairing  his.  houses,  or  providing  necessaries  for  hi* 
ehildren,  will  not  render  die  party  liable  as  executor  de  $a+ 
tort,  for  they  are.  merely  offices  of  kindness  and  charity.  Toll**, 
40t  Ba*.  Ah*  Executors,  B»$.  Com.  Dig.  Administrator  ( C.  %)f 
In 'answer  te>  the  evidence  adduced  to  prove  him  executor  de 
son  tort,  the  defendant  may  show  that  he  took  possession  of 
the  intestate's,  goods-  under  a  fair  claim  of  right,  Fleming.  ▼• 
Jssnstt,  i.Eep.335.  Com.  Dig*  Administrator  (C.  2) ;  or  that  he 
aeted  under  the  authority  of  the  rightful  .administrator,  Halt 
v*.  EUwtt,  Peohet  86  >  but  it  is  no  defence,  that  he  acted  as  the 
agent  of  one-. named  executor*  but  who  has  never  proved,  the 
Will.    CoUl*  Y.Aldrich,l  Stark.  37. 

fa  assumpsit  against  several  defendants,  as  execute**,  with 
plea,  of  ne  unque*  executors,  the  plaintiff  may  have  a  verdict 
against  the  real  executors  on  the  counts  laying  the  promises 
by  the  testator,  and  the  other  defendants  must  be  discharged, 
Griffiths  r.  Frenhlin,  X  M.  and  M.  146. 

Evidence  on  jdene  administravit,  proof  of  assets.]  Where  the 
defendant  pleads  plene  administravit,  and  the  plaintiff  replies 
that  thfrdefendant  had  assets,  the  issue  lies  upon  the  plaintinv 
who.mnst  prove  assets- existing  at  the  time  of  the  writ  sued 
out.  Marav.Quinr  6  T.R.  10.  If  the  assets  came  to  the 
hands  of  the  defendant  after  the  writ  sued  out,  the  plaintiff 
should  reply  that  faet  specially,  and-  will  not  be  allowed  to 
gjweit  in  evidence  under  the  general  replication.  Id.  11.  If 
the  plaintiff  reply  that  he  sued  out  his  original  on  such  a  day* 
«ad  that  the  defendant  had  assets  then,  and  the  defendant 
takes  issue  that  he  had  not  asseis,  then  the  plaintiff  need  not 
give  in  evidence  a'copy  of  the  original,  to  prove  the  time  of 
its. being  taken  out,  because  the  defendant  has  admitted  it  .in 
lua  rejoinder ;  but  if  the  plaintiff  reply  assets  at  the  time  of 
exhibiting  his  bill,  via.  on  such  a  day,  and  conclude  his  re* 
plication  to  the  country,  then,  though  the  plaintiff  states  his, 
bill  to  have  been  exhibited  on  the  first  day  of  the  term,  yet  if 
in  feet,  it  was  .exhibited  afterwards,  the  defendant  may  take 
advantage  of  it  on  the  evidence,  so  that  he  shall  not  be  bound 
for  what  be  paid  before,  B.  N.  P.  144.  In  order  to  prove 
assets,  the  plaintiff  may  give  in  evidence  the  inventory  exbU 
Idled  hy  the  defendant  m  the  ecclesiastical  court ;  but  a  copjf, 
of  the  inventory  signed  by  the  appraisers,  but  not  by  the  ex* 
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ecutor,  is  not  evidence.  B.  N,  P.  140.    Where  the  defendant 
has  not  distinguished  the  sperate  from  the  desperate  debts  in  the 
inventory,  it  has  been  held  that  the  whole  shall,  primd  facte,  be 
taken  to  be  assets,  so  as  to  throw  the  onus  of  proving  some  of 
them  desperate  upon  the  defendant.    B.  N.  P.  140.     Smith  v. 
Davis,  Selw.  N.  P.  712.    But  in  another  case  Lord  Ellenbo- 
Tough  ruled,  that  it  was  necessary  to  prove,  presumptively  at 
least,  that  these  debts  have  been  paid,  and  that- it  was  the 
universal  practice  upon  the  plea  of  plene  administravit  to  prove 
that  effects  came  into  the  hands  of  the  defendants.     Giles  y. 
Dyson,  1  Stark.  32.    So,  where,  to  prove  assets,  an  account  ren- 
dered by  the  defendants  to  the  plaintiff  was  given  in  evi- 
dence, in  which  they  stated  that  1,000/.  had  been  awarded  as 
due  to  the  testator's  estate,  Lord  Ellenborough  held,  that  this 
was  not  sufficient  proof  of  assets,  as  it  did  not  show  that  any 
part  of  the  sum  awarded  had  been  received  by  the  executors. 
Williams  v.  Innes,  1  Campb.  364.     If  an  executor  submit  to  ar- 
bitration, such  submission,  with  the  award,  is  not  an  admis- 
sion of  assets,  the  arbitrators  not  directing  the  defendant  to  pay 
the  money.  Pern-son  v.  Henry,  5  T.R.  6.     But  a  submission  to 
arbitration,  and  an  agreement  to  pay  what  shall  be  awarded, 
with  an  award  to  pay  accordingly,  is  an  admission  of  assets  to 
the  amount  of  the  sum  so  awarded.     Barry  v.  Rush,  1  T.  R. 
691.  Worthington  v.  Barlow,  7  T.  R.  453.    Proof  of  an  admis- 
sion by  an  executor  that  the  debt  was  just,  and  that  it  should 
be  paid  as  soon  as  he  could,  is  not  evidence  to  charge  him 
with  assets.     Hindsley  v.  Russell,  12  East,  232.'    So  the  pay- 
ment of  interest  upon  a  bond  of  the  testator  is  not  an  ad- 
mission of  assets.  Cleverly  v.  Brett,  eked  5  T.  JR.  8.    But  a  pro- 
bate stamp  is  prima  facie  evidence  that  the  executor  has  re- 
ceived assets  to  the  amount  covered  by  the  stamp.-    Fetter  v. 
Blakelock,  5  B.  and  C.  328. 

Though  the  plea  of  plene  administravit,  in  an  action  of  as- 
sumpsit against  an  executor,  admits  a  cause  of  action,  yet  it 
does  not  admit  the  amount,  which  must  be  proved  by  the 
plaintiff;  but  in  an  action  of  debt,  in  which  a  specific  sum  is 
demanded,  the  specific  debt  is  admitted,  and  need  not  be 
proved.  Shelly' s  case,  1  Stark.  296,  B.  N.  P.  140. 

On  a  plea  by  several  executors  that  they  have  fully  admi- 
nistered, if  some  appear  to  have  assets  in  their  hands,  and  the 
others  not,  the  latter  are  entitled  to  a  verdict.  Parsons  v.  Han- 
cock, 1  M.andM.  330. 


Evidence  on  plene  administravit — in  answer  to  proof  qfi 
payment  of  debts,']  When  the  plaintiff  has  given  prima  fade 
evidence  of  assets,  the  defendant,  in  answer  to  such  evidence* 
may  prove  that  those  assets  have  been  exhausted  by  payment 
of  other  debts  of  the  deceased,  of  as  high,  or  of  higher  degree 
than  the  debt  of  the  plaintiff,  provided  such  payments  ware 
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made  before  the  writ  purchased.  The  course  of  distribution 
is  aa  follows :  1.  All  funeral  expenses,  and  the  charges  of 
proving  the  will,  or  of  taking  out  letters  of  administration ; 
and  the  defendant  may  show  that  he  has  retained  money  in  his 
hands  to  pay  for  the  expenses  of  administration,  to  which  he 
has  made  himself  liable,  without  proving  that  he  has  paid 
them.  Gillies  v.  Smitker,  2  Stark.  528.  2.  Debts  due  to  the 
crown  by  record  or  specialty.    3.  Certain  debts  created  by 

S  articular  statutes.  4.  Debts  of  record;  but  unless  such 
ebts  be  docketed  according  to  stat.  4  and  5  W.  and  M.  c.  20, 
they  only  rank  as  simple  contract  debts.  Hickey  v.  Haytor, 
6  T.  R.  384.  5.  Debts  due  by  specialty,  and  rent.  6.  Debts 
due  by  simple  contract,  first  to  the  king,  and,  secondly,  to  a 
subject.  Toller,  258,  278.  Com.  Dig.  Administration  (C.  2). 

If  the  defendant  has  paid  debts  to  the  amount,  after  the 
suing  out,  but  before  notice  of  the  plaintiff's  writ,  or  debt,  he 
must  plead  such  defence  specially,  and  cannot  give  it  in  evi- 
dence under  plene  administravit,  under  which  no  payments  made 
after  the  action  commenced  can  be  given  in  evidence.  Dyer, 
32,  a  (margin).  Com.  Dig.  Administration  (C.  2). 

In  order  to  prove  the  existence  and  payment  of  the  debt 
set  up  by  the  defendant,  he  may  call  the  creditor,  who  is  a 
competent  witness,  to  establish  both  those  facts.  B.  N.  P. 
143.  But  where  the  action  is  brought  on  a  bond  of  the  de- 
ceased, and  the  defendant  pleads  plene  administravit,  and  relies 
upon  the  payment  of  other  bonds  of  the  deceased,  the  execu- 
tion of  such  bonds  must  be  proved  by  calling  the  attesting 
witness  in  the  usual  manner,  even  though  the  bonds  have  been 
destroyed.  Gillies  v.  Smither,  2  Stark.  530.  Where,  however, 
the  defendant  is  sued  in  assumpsit,  on  a  simple  contract,  and 
pleads  plene  administravit,  and  relies  upon  the  payment  of 
bonds  of  the  deceased,  it  will  be  sufficient,  it  is  said,  to  prove 
the  payment,  B.  N.  P.  143,  for,  though  no  bond,  it  is  yet  a 
good  administration. 

"  Evidence  on  plene  administravit,  in  answer  to  proof  of  assets — re- 
tainer.'] The  defendant  may  either  plead  a  retainer  of  a  debt 
due  to  him  (which  must  be  a  debt  of  an  equal  or  higher  degree 
than  the  debt  for  which  the  action  is  brought,  in  order  to  en- 
title the  defendant  to  retain  it),  or  may  give  it  in  evidence  on 
the  plea  of  plene  administravit,  1  Sound.  333  (n).  So  the  de- 
fendant may  retain  for  payments  which  he  has  made  out  of 
his  own  monies  before  the  issuing  of  the  writ,  in  discharge  of 
debts  of  the  deceased  of  equal  or  higher  degree  than  the 
plaintiff's.  Co.  Litt.  283,  a.  B.  N.  P.  141.  An  executor  deson 
tort  cannot  retain  for  his  own  debt,  though  of  higher  degree, 
and  though  the  rightful  executor,  after  action  brought,  has 
consented  to  the  retainer.  Curtis  v.  Palmer,  3  T.  R.  587.  In 
answer  to  such  evidence  of  retainer,  the  plaintiff  may  show 
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the  will,  and  who  ass  the  rightful  Mwwtflw,,  £<tf.P..ttfc 
Where- the  defendant  plead*  a  retainer,  and  also  a  juujssMtt 
recovered,  which,  together,  cover  theessets^  it  is  smsviaat 
for  the  plaintiff  to  falsify  either  olatfsu.  Castptojv  ^J?sjtfaj» 
l£ae.344. 

Evidence  on  pUa  of  outstanding  judgmerUs  and  date.]  The  da* 
fondant  cannot,  under  the  plea  oi  plane  admmistrmuUi  give-eii* 
denee  of  the  existence  of  outstanding  debts  of  a  higheV nataeBi 
B.  N,  P.  141*  Such  defence  most  be  pleaded ;  and  where-  the 
defendant  pleada  a  judgment  obtained  against  him  fox  UNA 
and  that  he  haa  not  goods,  except  to  the  value-  of  5L,  and  the 
plaintiff  proves  that  he  has  100J.,  jet  ho  gains  nothing,  fertsa 
substance  of  the  issue  is,  that  the  defendant  has  not-  absve 
what  will  satisfy  the  judgment.  iMam  v»4*oVswsv  Hob*  133; 
1  Saund.  333  (n ).  Where  the  defendant  pleads  -  an  outotaadi 
ing  judgment,  the  plaintiff  may  replT  that  it  was  obtained  of 
kept  on  foot  by  fraud,  which  the  defendant  is  hound  to  tea* 
verse  in  his  rejoinder ;  and  on  thia  issue-  the.  plaintiff  assy 
either  give  in  evidence  that  the  debt  iraa  not  a  just  one,. at 
that  less  is  due  than  the  sum  for  which  judgment  has  been 
given.  2  Saund.  50  (n).  In  answer  to  the  latter  endenoa* 
which  is  primd  foci*  proof  of  fraud,  the  defendant  mar  sheai 
that  the  judgment  was  entered  for  more  than  was  due  by  mux 
take,  Pease  v.  Nay  lor,  5  T.  R.  80.  If  a  judgment  is  pleaded* 
and  perfraudem  replied,  upon  which  issue  is  taken,  and  it 
appears  in  evidence  that  the  creditor  was  willing  to  take  las* 
than  is  recovered,  it  is  proof  of  fraud  ;  but  if  it  be  showntaafc 
the  administrator  had  not  assets  to  pay  that  sum,  it  is*  att 
fraud.  Per  Cur.  Parker  v.  Atfietd,  1  Scdlu  312.  If  the  defend- 
ant  plead  several  judgments  recovered  against  himself,  at 
which  the  plaintiff  replies  fraud,  it  will  entitle  the  plaintiff  ta 
a  general  judgment,  if  he  can  avoid  any  one  of  them;  fin  • 
judgment  recovered  against  an  executor  being  an  admission 
of  assets,  if  any  one  of  the  judgments  be  falsified,  the  defend* 
ant  admits  by  his  plea,  that  be  has  more  assets,  than,  will  si* 
tisfy  the  other  judgments  by  as  much  as  the  judgment,  so  fit* 
sined,  amounts  to.  1  Sound.  337,  a  (n).  When  the  judgments* 
or  debts  pleaded,  are  upon  penalties,  it  seems  the  ngjbt  way  of 
replying  is,  to  say  that  the  creditor  would  have  accepted  the 
less  sums,  but  the  defendant  either  would  not  pay,  or  had 
paid  them,  but  kept  the  judgments,  or  ootids,  on  foot  by  fraud  aed 
covin;  and  the  plaintiff,  on  issue  joined  theseon*  may  giveia 
evidence  auch  matter  as  will  serve  to  avoid  the  penalises* 
For  if  he  replies,  generally,  that  the  judgments  were-  fee  lass 
sums,  and  the  defendant  has  assets  above  what  will  satisfy 
them,  on  the  issue  that  he  has  not,  the-  defendant  has  a  right 
to  insist  on  the  penalties  as  the  debts.  l£eti»aV53»>(s),  ctoaf 
Tomptonr.  Hart,  3  L#*368.  Bell  nBUam,  1  Lstfmw  440. 
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Aivexeeator  m«f  ooafes^ajudgneat  toaore<Mtor  in  equal* 
degree  with  the  plaintiff,  pending  the  action,  and  plead  it  im 
tta*»;  and  though  don*  for  the  express  purpose  of  depriving* 
t*»  plaii*iff>of  tfce  debt;  it  is  good  both  at  law  and  in  equity. 
'ASuurnL  51  (ft,).  Tolfutt  v^Welk*  1<  M.  and £.  40*.  Piekstock 
m.  %w*r,  3  Mi  and  S.  3T5* 

Where*  the*  defendant  pleaded' a  judgment  recovered,  and 
tba^pkintiff  replied  that  it  was.  obtained  and  kept  oa  foot"  bw 
ffand;  the  judgment  creditor'  was  catted  by  the  defendant  ta 
pnove-  that  the  debttwasa  fair  one;  but  Eyre*  C.  Ji,  rejected* 
hi*  testimony »  observing,  that  by  establishing  the  validity  o£ 
hue  own  debt*  he  made  good  his  priority  of  plaint?  to  be  paid' 
out.  of  the  assets-  of  die  intestate,  and  that  this  was  such  an? 
interest  as-  rendered  him  incompetent.  Campion  r,  Btntlm/, 
1  Esp.  343. 

Btiidenc*i+a»  actam  suggesting  a  devastavit,']  If  an  executor, 
oc  administrator,  in  an  action  brought  against  him  as  such,  ad* 
n»it  assets  by  his  pleading,  he  will  not,  in  an  action  of  debt  i on- 
the.  judgment,  suggesting  a  devastavit,  be  allowed  to  show  that' 
ha  has  not. -assets;  and  it  will  be*  sufficient'  for  the  plaintiff)* 
upon  issue  on  the  plea  of -non-  devastavit,  to  prove  the  feme* 
judgment  and  the.  return*  of  nulla?  bona  to  the  Jieri  facias.  Erving1 
v.iW*,  3  T:  it.  685,  Skelttm  v.  HawU*gy  I  Wife,  259.  Where* 
tmeulefendant  ptodsnen.  est  factum  tettatoris,  or  a.  release,  to  the* 
testator;  or  payment  by  him,,  ornon  assumpsit,  these  pleas-  acV 
nstt.nsseBi  1  Souiid.  385  (n) .  So- a- judgment  for  the  plaintiff: 
on»  demurrer,  or  by  default,  wit*  be  evidence  of  assets*  Rock 
VKLtaghto*,!  StiUu  310. 


ACTIONS  AGAINST  HEIRS. 

In  an  action  oiftlefrt  on  the  bond  of  the  ancestor  agatosttaex 
(which>  only  lies  where*  the  heir-  is  expressly  named  in  the* 
bond,  Co*Lfa  3099  *)»  tfhe  usual  >^ple»  is  rfeiu  per  descent, 

BuUmW'ompkm.  of  runs  per  descent.]  Upon  issue  joined  ov 
tfee  plea~of  Hens  per  detcenti  the  execution  of  the  bond  being 
adaaffted  by  the*  pleey  the*  p^ainttfFnuiat  prove*  the  assets  by\ 
showing  that  the  ancestor  died  seised  of  an  estate  ix*  fee* 
sjauVituaf  if>  descended  from  him,  as  the  person  who  was 
last^aotuatty  setsedv  to  the  defendant  asJusheir^  The  seisin* 
o#fhto<afioestor  may  be  peered  by  showing  that  he  was  in  pc«*» 
ssjswou^f^be  landst  or.in»tae  i^eeipt  o£thJw>enti  and  proitnv 
onSry  JH-34S;  Hie  death  must  then'  be-  proved,  and  then  the* 
ds«Msiant<i»sn»Jkeir,  9m  ante,  p., 34*.  Whese.the  landshuvw 
descended  from  the  obligor  te-anetbse  whe- has  died  senjedj 
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and  from  him  to  the  defendant,  the  descent  mutt  be  stated 
specially,  as  that  tbe  defendant  was  the  heir  of  A.  (who  died 
last  seised),  who  was  the  heir  of  the  obligor ;  and  so  it  most 
be  where  there  have  been  several  intermediate  descents ;  for 
if  the  declaration  be  against  the  defendant,  as  heir  of  the  ob- 
ligor, and  it  appear  in  evidence  on  the  plea  of  riens  per  daunt, 
from  the  obligor,  that  the  defendant  is  heir  of  the  heir  of  the 
obligor,  it  is  a  fatal  variance.  2  Sound.  7,  d  (n),  Jenks's  earn, 
Cro.  Car,  151.  But  if  the  intermediate  heirs  have  not  had 
actual  seisin  of  the  fee  which  descended  from  tbe  obligor,  it 
seems  unnecessary  to  notice  them  in  the  declaration.  2  Sound. 
7,  d  (n).  Kellow  v.Rowden,  Carth.  126.  It  is  sufficient  in  tbe 
declaration  to  charge  tbe  defendant  as  heir  generally,  without 
stating  how  heir,  and  the  plaintiff  may  show  how  heir  in  evi- 
dence. Denham  v.  Stephenson,  1  Salk.  355. 

.  Evidence  on  plea  of  rient  per  descent — what  are  assets.]  It  is 
a  general  rule,  that  though  the  ancestor  devise  the  estate  to  bis 
heir,  yet  if  he  take  tbe  same  estate  in  quality  and  quantity 
that  the  law  would  have  given  him,  the  devise  is  a  nullity, 
and  the  heir  is  seised  by  descent,  and  tbe  estate  assets  in  bis 
hands.  2  Saund.  8,  d  (n).  Reading  y.RoysUm,  lSalk.  242.  So 
where  the  land  is  devised  charged  with  the  payment  of  a  sum 
of  money,  Clarke  v.  Smith,  1  Soft.  241,  or  of  debts.  Allan*. 
Heber,  2  Str.  1270.  So  a  rent  in  fee,  issuing  out  of  the  heir's 
land,  and  descending  to  him,  though  extinct,  for  it  has  conti- 
nuance for  this  purpose.  Co*.  Lilt.  374,  b.  So  if  there  be  a 
mortgage  for  years,  the  reversion  in  fee  in  the  mortgagor  is 
legal  assets,  and  the  plaintiff  may  have  judgment  with  a  cesut 
executio ;  but  where  there  is  a  mortgage  in  fee,  the  equity  of 
redemption  is  not  legal  assets.  2  Sound.  8,  e  (n).  Plunket  v. 
Penson,  2  Atk.  294.  So  a  copyhold  in  fee  is  not  assets.  4  Sep. 
22,  a.  By  the  statute  of  frauds,  29  Car.  II.  c.3,  s.  12,  an 
estate  pur  autre  vie,  which  comes  to  the  heir  as  special  occu- 
pant, is  made  assets  by  descent.  Lands  which  descend  in  tail 
are  not  assets.  1  Roll.  Ab.  269  (£).  A  reversion  expectant 
on  an  estate  in  tail  is  not  assets,  upon  the  general  issue  of  rims 
per  descent.  MiLdmay's  case,  6  Rep.  42,  a ;  Kellow  v.  Rotodsn, 
Carth.  129.  A  reversion  after  an  estate  for  life  is  quasi  assets, 
hut  it  ought  to  be  pleaded  specially  by  the  heir,  and  tbe 
plaintiff  may  take  judgment  of  it  quando  accident.  Ibid.  Dyer, 
373,  b. 

If  the  defendant  pleads  riens  per  descent,  and  the  jury  find 
that  he  has  something,  however  small  it  may  be,  and  insuffi- 
cient to  discharge  tbe  debt,  the  plaintiff  is  entitled  to  a  gene- 
ral judgment  for  the  debt,  damages,  and  costs,  and  to  sue  oat 
the  like  execution  against  him  as  on  a  judgment  for  his  own 
debt.  2  Sound.  7,  a  (n).  It  is,  therefore,  unnecessary  to  prove 
the  value  of  the  assets  descended. 
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Evidence  on  plea  of  Hens  per  dacent-^nplicatum  under  stat  3  W. 
and  M.  c.  14,  *.  5.]  At  common  law,  if  the  heir  had  bondfde 
aliened  the  lands,  which  he  had  by  descent,  before  an  action 
was  commenced  against  him,  he  might  discharge  himself  by 
pleading  that  he  had  nothing  by  descent  at  the  time  of  suing  out 
the  writ  urjiling  the  bill,  and  the'obligee  had  no  remedy  at  law ; 
2  Saund.  7,  e  (n) ;  though  under  this  issue  he  might  show 
that  the  heir  had  alieoed  the  lands  by  covin.  Ibid.  Dyer,  149,  a, 
margin.  But  by  3  W.  and  M.  c.  14,  s.  5,  when-  any  heir  at 
law  shall  be  liable  to  pay  the  debts  of  his  ancestor,  in  regard 
of  any  lands,  tenements,  or  hereditaments,  descending  to  him, 
and  shall  sell,  alien,  or  make  over  the  same,  before  any  action 
brought,  or  process  sued  out  against  him,  such  heir  at  law, 
shall  be  answerable  for  such  debt  or  debts,  in  an  action  or  ac- 
tions of  debts  to  the  value  of  the  said  land  so  by  him  sold, 
aliened,  or  made  over,  in  which  cases  all  creditors  shall  be 
preferred  as  in  actions  against  executors  and  administrators ; 
and  such  execution  shall  be  taken  out  upon  any  judgment,  or 
judgments,  so  obtained  against  such  heir,  to  the  value,  of  the 
said  land,  as  if  the  same  were  his  own  proper  debt  or  debts, 
saving  that  the  lands,  tenements,  or  hereditaments,  bond  fide 
aliened  before  the  action  brought,  shall  not  be  liable  to  such 
execution.  And  by  section  6,  where  any  action  of  debt  upon 
any  specialty  is  brought  against  any  heir,  he  may  plead  riens 
per  descent,  at  the  time  of  the  original  writ  brought,  or  the  bill 
£led  against  him,  and  the  plaintiff  may  reply  that  he  had  lands, 
tenements,  or  hereditaments  from  his  ancestor,  before  the  original  writ 
"brought,  or  bill  fled;  and  if,  upon  the  issue  joined  thereupon, 
it  be  found  for  the  plaintiff,  the  jury  shall  inquire  of  the  value 
of  the  lands,  &c.  so  descended,  and  thereupon  judgment  shall 
he  given,  and  execution  shall  be  awarded  as  aforesaid ;  but  if 
judgment  be  given  against  such  heir  by  confession  of  the  ac- 
tion, without  confessing  the  assets  descended,  or  upon  de- 
murrer, or  nil  dicit,  it  shall  be  for  the  debt  and  damages,  with- 
out any  writ  to  inquire  of  the  value  of  the  lands,  &c,  so  de- 
scended. When  issue  is  joined  on  this  replication  (which  may, 
it  seems,  be  pleaded,  though  the  heir  has  not  aliened  thelands), 
2  Sound.  8  (n),  the  plaintiff,  in  addition  to  the  usual  proofs 
under  the  plea  of  riens  per  descent,  must  be  prepared  with  evi- 
dence of  the  gross  value  of  the  lands  descended,  for  if  the  j  ury 
neglect  to  find  the  value,  the  court  will  award  a  venire  de  novo. 
Jeffrey  v.  Barrow,  10  Mod.  18. 

Evidence  in  action  against  heir  and  devisee.']  At  common  law, 
if  the  ancestor  had  devised  the  lands,  a  bond  creditor  had  no 
remedy  against  the  devisee.  But  by  stat.  3  W.  and  M.  c.  14, 
s.  2,  all  wills  and  testaments,  limitations,  dispositions,  or  ap- 
pointments, of  or  concerning  any  manors,  messuages,  lands, 
tenements,  or  hereditaments!  or  of  any  rent,  profits,  term,  or 
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charge  out  of  die  same,  whereof  any  perron  at  the  time  of  hit 
«ar  her  decease,  shall- be  seised  in  fee  simple  in  possession, 
reversion,  or  remainder,  or  hare  power  to  dispose  of  die  sane 
By  his  or  her  last  will  or  testament,  thereafter  to  be  made, 
shall' be  deemed  and  taken  only  as  against  such  creditor  or 
creditors  as  aforesaid,  his,  her,  or  their  heirs,  successors,  exe- 
cutors, administrators,  and'  assigns,  and  every  of' them,  to  be 
fraudulent,  and  clearly,  absolutely,  and  utterly  void,  &c.  And 
by  section  5,  in  the  cases  before  mentioned,  every  such  era* 
dator  or  creditors  shall  and  may  hare  and  maintain  his,  her, 
or  their  action  of  debt,  upon  his,  her,  or  tbeir  said  bonds  and 
specialties,  against  the  heir*  and  heirs  at  law  of  such  obligot 
or  obligors,  and  such  devisee- or  devisees,  jointly,  by  virtue  of 
this  act;  and  such  devisee  or  devisees  shall  be  liable  and 
chargeable  for  a  raise  plea  by  him  or  them  pleaded,  is  (Us 
same  manner  as  any  heir  should  have  been  for  any  false  plea 
by  him  pleaded,  or  for  not  confessing  the  lands  or  tenements 
to  him  descended.  And  by  section  7,  all  and  every  devisee 
and  devisees,  made  liable  by  this  act,  shall  be  liable-end 
chargeable  in  the  same  manner  as  the  heir  at  law,  by  force  of 
this  act,  notwithstanding  the  lands,  tenements,  and  heredita- 
ments to  him- or  them  devised  shall  be  aliened  before"  the  no- 
tion brought.  By  section  4,  devises  for  payment  of  debts; 
and  portions  of  children,  in  pursuance  of  a  settlement  befbt* 
marriage,  are  excepted  from  the  operation  of  the- act  Aa 
action  of  covenant  did'  not  lie  against  a  devisee' under  this  act; 
WUton  v.  Knubley,  7  Ban,  138;  but  see  the  provisions  of 
It  Geo.  IV.  and  1  Wil.  IV.  o.  47 ;  nor  does  the  act  extend  te 
any  settlement  or  disposition  made  by  the*  obligor  by  dm*?  is 
his  lifetime.  Panbe  v.  Weedon,  1  £p  M.  149,  ft  Smast  & 
e  (n). 

The  act  of  W.  and  M.  is  repealed'  by  11  Geo.  IV.  and 
1  Wil.  IV.  c.  47.  The  cases  on  the  former  statute-are  auntie* 
hie  to  the  new  act,  which  re-enacts  the  provisions  of  the  oft 
one,  and  extends  the  remedy  against  the  heir  and  devisee  ft) 
the  case  of  covenants  and  other  specialties. 


ACTIONS  AGAINST  JUSTICES. 

In  an  action  against  a  justice  of  the  peace,  the  plfdntm?  ft 
addition  to  his  other  proofs,  must  prove  the  delivery  of  eJO- 
tice  under  24  Geo.  II.  c.  44,  and*  the  conanefflcemeat  ofths 
action*  in  proper  time. 

By  24  Geo.  II.  c;44;  s.  1,  no  writshairbe  sued  out  against; 
nor  any  copy  of  any  process-  at  the -suit  of  a  subject,  saw  be 
served  on  any  justice  of  the  peace,  for  any  thing  by  him  don* 
in  the  execution  of  hie  office,  until'  notice  in  willing'  of  sate 
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iatsmdeb?  writ  or  process  shall  have  been  delivered  to  Bib,  or 
left  at  the  usual  place  of  hi*  abode  by  the  attorney  or  ages* 
for  the  party  who  intends  to  sue,  or  cause  the  same  to  be  sued 
esrt  or  sewed,  at  least  one  calendar  month  before  tfie  sains: 
eat  st  senrinjpthe  same,  in  which  notice  shall' be  clearly  ami 
explicitly  contained  the*  eaase  ef  action*  win  oh  such  party  Back 
or  clsssaeth  to  have  against  such  justice  of  the  peace  ;  on  the 
sack  o£  which,  notice  sBaU  be  indorsed  the  name  of  sunk  at^ 
tetney  or  agents  together  with,  the  place  of  his  abode. 

By  section  5,  no  evidence  shall  be  permitted  to  be  given  By 
the  plaintiff  of  any  cause  of  action,  except  suoh  as  is  contained 
isi  the  notice  thereby  directed  to  be  given.. 

To  what  eases  the  statute  extends.]  It  has  been  frequently  ob- 
served by  the  conns,  that  the  uotice  which  is  directed  to  be 
given  to  justices  and  other  officers,  before  actions  are  brougirt 
ageinst'tbem,  is-of  no  use  to- them  when  they  have  acted  within 
the  strict lioe  of  tlieir  duty,  and  was  only  required  for  the  pur* 
pose  of  protecting  them  in  those  oases  where  they  intended**) 
act  within  it,  but  by  mistake  exceeded  it.  Per  Lord  Kenyan-, 
Greenway  v.  Hurd,  4  T.  B.  558.  It  has  uniformly  been  held", 
tint  where  a  party  bona  fide  believes  or  supposes  he  is  acting* 
is  pursuance  of  an.  act  of  Parliament,  he  is  within  the  protec- 
tion of  suoh  a  clause.  Psr  Lord  Tenterden,  Beechey  v.  Sidet; 
9>B.  and  0.  809.  Therefore,  where  a,  magistrate  committed 
tile  mother  of  a.  bastard  child,  though  two  magistrate*  only 
slave  jurisdiction  in  such  case*  he  was  held  entitled  to  notice* 
fcr  he  intended  to  act  as.  a  magistrate  at  the  time,  however 
mistakenly.  Whelier  v.  Toke,  9  East,  364.  So  where  he  has 
antnority  over  the  subject  matter  of  the  complaint,  thought 
tfie*  place  where  the  offence-  is  committed  is  not  within  his 
jurisdiction.  Prestridgev.  Woodman,  t  B.  and  G.  12.  So  where 
avmagistratssoonunitited  a*  driver  for  being  on  the  shafts  of  a* 
eart  standing  stilt,  the  act  only  authorizing  commitment  for 
siding  on  them.  Bird  v.  Gtmskm,  cited  in  Cook  v.  Leonard,  6  Bi 
and  G.  354b  Where  the  capacity  in  which  plaintiff  acted  is 
equivocal,  as  where  a  lord  of  a  manor,  being  also- a  justice  o£ 
peace,  seised  a. gun  in  the  home-  of  an  unqualified  person,  it 
will  be  presumed  that  he  acted  as  a  justice.  Briggt  v;  Evelyn, 
2'H.  BL 114.  Bnt  where  the*  act  in  question  has-  not  been* 
dfttteim'the  capacity  of  justice,  and  cannot  be  referred  to  that 
einractei\  but  is  wholly  dlvenointmtt^  notice  is  not  required r 
time  where  a  justice  of  the  peace,  who  was  also  a  mayor  or  at 
fcotough)  received  a  fee  for  granting  a  license  to  a  publican,  ib 
Bald  that  such  fee  could'  not  have  been  taken  by  him  in 
character  of  justice,  and  that  hewa*  not  within  the  sta* 
Morgan  w.  Palmer;  2  B.  and'  C.  729.  So  in  an  action 
a  person-  to  recover  a  penalty  for  acting'  a»  a  justice  of 
tile  peace,  iMrt  being  duly  qualineaV,  no  notice  need  be  proved* 
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Wright  v.Hortcn,  Holt,  458.    The  statute  extends  only  to  ac- 
tions of  tort,  and  not  to  assumpsit.    B.  N.  P.  24. 

Notice— form  of.]  The  notice  must  specify  the  writ  or  pro-, 
cess  intended  to  be  sued  out,  as  well  as  the  cause  of  action. 
Lovelace  v.  Currie,  7  T.  R.  631.  A  notice  that  an  action  on 
the  case  for  false  imprisonment  and  assault  would  be  brought, 
was  held  improper.  Strickland  v.  Ward,  ib.  (n).  It  is  unne- 
cessary to  name  all  the  parties  to  be  included  in  the  action,  or 
to  express  whether  it  will  be  joint  or  several.  Bos  v.  Jones, 
5  Price,  178.  So  a  notice  to  •  magistrate  is  sufficient  to 
warrant  a  writ  and  proceedings  against  the  magistrate  and  a 
constable  jointly;  and  where  such  a  notice  was  given,  snd 
the  plaintiff,  after  a  month  had  expired,  sued  out  a  writ 
against  the  magistrate  alone,  and  afterwards  abandoned  that 
writ,  and  sued  out  another  against  the  magistrate  and  consta- 
ble jointly,  the  notice  was  held  sufficient.  Jones  v .  Simpson, 
1  Cram,  and  Jer.  174.  It  seems  that  the  statute  does  not  require 
the  Christian  name  of  the  attorney  to  be  indorsed  on  the  notice ; 
at  all  events  the  initials  are  enough ;  thus  where  the  indorse- 
ment was  "  T.  and  W.  A.  Williams/1  the  names  of  the  attor- 
nies  being  Thomas  Adams  Williams  and  William  Adams  William, 
it  was  held  sufficient.  James  v.  Swift,  4  B.  and  C.  681  ;  May- 
hew  v.  Lock,  7  Taunt.  63.  It  has  be«*n  held  that  the  attorney 
may  describe  himself  generally  of  the  town  in  which  he  re- 
sides, as  "  of  Birmingham ; "  Otborn  v.  Gough,  3  B.  and  P. 
550 ;  but  in  Crooke  v.  Currie,  Tidd,  38  (n),  it  was  said  by 
Thomson,  B.,  that  London,  Manchester,  or  other  such  large 
town,  generally,  would  not  be  sufficient.  A  notice  written  by 
the  attorney,  and  signed  by  him  thus,  "  Under  my  hand  at 
Durham,"  is  insufficient.  Taylor  ▼.  Fenwick,  cited  7  T.  R.  635, 
and  3  B.  and  P.  551.  If  the  notice  describes  the  .attorney  as 
of  "  New  Inn,  London,"  which  in  fact  is  in  Westminster,  it 
is  bad.  Stears  v.  Smith,  6  Esp.  138.  If  the  attorney's  name  and 
place  of  abode  are  in  the  body,  instead  of  the  back  of  the  no- 
tice, it  is  sufficient;  for  the  intent  of  the  statute  is,  that  the 
justice  maybe  able  to  tender  amends  to  the  party  or  his  attor- 
ney. Crooke  v.  Curry,  coram  Thomson,  B.  Tidd,  27  (n).  It  is 
sufficient  if  the  notice  specify  the  writ  or  process,  and  the 
cause  of  action  ;  the  form  of  action  is  not  required  to  be  set 
out.  Sabin  v.  De  Burgh,  2  Campb.  196.  It  should  seem,  how- 
ever, that  if  it  is  specified,  it  must  agree  with  the  declara- 
tion ;  for  where  the  notice  was  of  an  action  en  the  cam  for  false 
imprisonment,  &c,  and  the  action  brought  was  trespass,  the 
objection  was  held  good.  Strickland  x.  Ward,  7  T.  R.  633  (a). 
See  also  4  Bingh.  511 — 2.  Where  the  notice  stated,  that  a 
precept  called  a  latitat  would  be  issued  against  the  defendant 
"  for  the  said  imprisonment  and  sum  of  money,"  and  the  de- 
claration was  for  assault,  battery,  and  imprisonment,  the  no- 
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tioe  was  held  good,  being  sufficient  to  apprize  the  magistrate 
of  the  nature  of  the  action  about  to  be  brought  against  him,  so 
as  to  enable  him  to  tender  amends ;  and  that  the  only  effect 
which  the  omission  of  any  mention  of  battery  in  the  notice 
could  produce,  would  be  to  exelude  evidence  of  a  battery  at 
the  trial.  Rubson  v.  Spearman,  3  B.  and  A.  493.  In  stating  the 
cause  of  action,  it  is  sufficient  to  inform  the  defendant  sub- 
stantially of  the  cause  of  complaint.  Tidd,  27.  Jones  v.  BmL 
5  B.  and  A.  844.  It  seems  that  the  cause  of  action,  as  stated 
in  the  notice,  must  not  vary  from  that  proved,  though  stated 
with  needless  particularity :  thus,  where  the  notice  described 
the  defendant's  warrant  as  directed  to  J.  Bark,  and  it  was  in 
fact  directed  to  "  the  constable  of  Halifax  "  (which  J.  Bark 
was  not),  it  was  held  insufficient.  Aked  v.  Stocks,  4  Bingh,  509. 
But  the  notice  is  not  vitiated  by  being  in  the  form  of  a  decla- 
ration, and  unnecessarily  ample,  if  it  espress  the  cause  of/ 
action  with  sufficient  clearness.  Brown  v.  Tanner,  M'Clel.  and 
Y.  469. 

Evidence  of  notice — delivery. ~\  The  plaintiff  must  prove,  that 
the  notice  was  delivered  to  the  justice,  or  left  at  the  usual 
place  of  bis  abode,  at  least  one  calendar  month  before  the  suing 
out  or  serving  of  the  writ.  The  month  begins  with  and  in* 
eludes  the  day  on  which  the  notice  was  served.  Castle  v.  Bur- 
den, 3  T.  R.  693.  The  notice  may  be  proved  by  a  duplicate 
original.     See  ante,  p.  4, 162. 

Evidence  of  the  commencement  of  the  action.']  The  plaintiff 
must  prove,  under  the  general  issue,  that  the  action  was  com- 
menced within  six  calendar  months  after  the  act  committed. 
24  G.  II.  c.  44,  s.  8,  ante,  p.  457.  In  case  of  a  continuing 
imprisonment,  a  justice  is  liable  to  answer  for  such  part  of  it, 
suffered  under  his  warrant,  as  was  within  six  caleudar  months 
before  the  action  commenced.  Money  v.  Johnson,  12  East,  67. 
If  the  imprisonment  ends  on  the  1 4th  December,  it  is  a  suffi- 
cient commencement  of  the  action  if  the  writ  issues  on  the 
14th  of  June.  Hardy  v.  Ryle,  9  B.  and  C.  603.  The  plaintiff 
must  show  that  he  proceeded  on  a  writ  sued  out  within  six 
months  after  the  notice,  though  there  be  a  continuing  cause 
of  action ;  for  the  notice  fixes  him  to  the  trespass  of  which  he 
complains ;  therefore  a  second  writ  sued  out  of  time  must  be 
connected  by  continuance  with  one  within  time.  Weston  v. 
Fournier,  14  East,  491.  Unless  the  action  appear  by  the  re- 
cord to  be  brought  in  proper  time,  the  plaintiff  must  produce 
the  writ,  or  if  it  be  returned,  an  examined  copy  of  it,  ante,  p. 
56;  but  the  defendant  may  show  the  real  time  when  the 
writ  issued,  in  opposition  to  the  teste,  Johnson  v.  Smith,  3 
Burr.  964. 
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Jbkkmm  of  same  ef  action.7]  It  must  appear,  that  the 
ef  action  mow  in  die  county  in  which  the  motion  is  brought, 
Smmmte,  ».  456,  *1  Jac  I.  e.  IS, «.  5.  Where  the  Modest 
ossnautted  his  servant  for  insolent  disobedienee,  it  wanheldthat 
the  action  mutt  be  laid  in  the  proper  county,  because  bfreuppoe- 
edhe  had a  rigb t  to  commit  as  m  justice,  MoUon  *.  Bordero,  cm* 
per  cur.  b  Bmgh.  539.  In  ease  of  imprisonment  under  the 
warrant  of  a  magistrate,  in  order  to  connect  the  magistrate 
with  the  act,  a  notice  to  produce  the  warrant  should  beeer? ed 
upon  the  defendant,  if  the  warrant  be  in  his  possession,  so  as 
to  -enable  the  plaintiff  to  give  secondary  evidence  of  its  cob* 
tents.  But  if  the  warrant  remains  in  the  hands  of  the  officer, 
the  latter  must  be  served  with  a  ntbpama  duets  tssMst*  The 
connexion  between  the  justice  and  the  officer  may  likewise  be 
proved  by  showing  that  the  former  has  recognised  the  sets 
of  the  latter. 

Evidence  of  malice  m  action  brought  after  conviction  quatked.) 
By  43  Geo.  ill.  c.  141,  s.  1,  in  all  actions  against  any  justice 
at  the  peace,  on  account  of  any  conviction  made  by  him  under 
any  act  of -parliament,  or  for  any  act  done  by  him  for  the 
levying  of  any  penalty,  apprehending  any  party,  or  for  the 
carrying  of  any  such  conviction  into  effect,  in  case  such  con* 
viction  shall  have  been  quashed,  the  plaintiff,  besides  the 
value  and  amount  of  the  penalty  levied  upon  him.   (in  cats 
any  levy  shall  have  been  made,)  shall  not  be  entitled  to  re- 
cover any  greater  damages  then  the  sum  of  two-pence,  nor 
any  costs  of  suit,  unless  it  shall  be  expressly  alleged  in  the 
declaration  in  the  action,   (which  action  shall  be  an  actum 
upon  the  case  only,)  that  such  acts  were  done  maliewuehf,  ess* 
without  any  reasonable  or  probable  came ;  and  by  section  2,  the 
plaintiff  shall  not  be  entitled  to  recover  any  penalty  which 
shall  have  been  levied,  nor  any  damages  or  costs  whatsoever, 
in  case  such  justice  shall  prove  at  the  trial  that  such  plaintiff 
was  guilty  of  the  offence  whereof  he  had  been  convicted,  sr 
on  account  of  which  he  had  been  apprehended,  or  had  other* 
wise  suffered ;  and  that  he  had  undergone  no  greater  punish* 
ment  than  was  assigned  by  law  to  such  offence.    The  magis- 
trate is  protected  by  the  statute  only  where  there  is  s  cos* 
viction  quashed.    But  an  informal  one  is  enough,  as  where 
the  warrant  of  commitment  falsely  recited  an  information  on 
oath  by  T.  &.,  which  was  in  fact  laid  by  T.  O.  Mattey  v.  Ass- 
am, 12  Eart,  GT. 

In  an  action  against  a  magistrate  for  a  malicious  conviction 
the  question  is,  not  whether  there  was  any  actual  ground  for 
imputing  the  crime  to  the  plaintiff,  but  whether  upon  the 
hearing  there  appeared  to  he  none.  The  plaintiff  must  prove 
a  want  of  probable  cause  for  the  conviction,  which  he  est 
only  do  by  proving  what  passed  upon  the  hearing  before  the 
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mgiwfrlte,  when  the  contidion  took  place.  The  magistrate 
a**  noting  to  do  with  the  .guilt  or  innocence  of  the  offender, 
except  as  they  appear  from  the  evidence  laid  before  him* 
Ptr  Qitos,  £.  J.,  Burly  w.  Bethune,  5  Taunt.  583. 


De/en*. 

Tlie  defendant  may  show  special  matter  tinder  the  general 
See  21  Jae.  I.  c.  12,  s.  5,  recited  ante,  p.  456. 


In  tefort  coses  Justices  are  protected  by  evidence  of  conviction^ 
Hie  general  rule  with  regard  to  the  effect  of  a  conviction, 
wlum  offered  in  evidence  as  a  justification,  in  an  action 
against  a  magistrate,  has  been  already  stated.  See  ante,  p.  109. 

Where  tne  subject  matter  of  the  conviction  is  not  within 
the  jurisdiction  of  the  justice,  the  conviction  will  be  no  de- 
fence in  an  action  brought  against  him,  for  it  is  merely  void. 
Titus  where  a  person  was  convicted  infour  several  convictions 
for  exercising  his  ordinary  calling  on  a  Sunday,  contrary  to 
99  Car.  II.  c.  7,  it  was  held,  that  as  a  man  could  only  commit 
one  ofience  under  the  statute  on  the  tame  day,  the  three  latter 
convictions  were  void ;  and,  it  being  an  excess  of  jurisdiction, 
an  action  lay.  Crepps  v.  Burden,  Cowp.  640,  16  Ease,  21,22. 
So  where  the  defendant  had  convicted  the  plaintiff  for  de- 
stroying game,  and,  though  (as  it  was  proved)  the  plaintiff 
h«4  effects  which  might  have  been  distrained,  and  sufficient 
to  answer  the  penalty ,  sent  him  to  Bridewell,  it  was  held  that 
trespass  lay.  Hilly.  Batman,  1  Str.  710.  So  a  conviction  by 
two  justices,  under  17  Geo.  II.  c.  38,  upon  complaint  of  the 
overseers  of  a  parish  against  the  late  overseer,  for  refusing 
and  neglecting  to  deliver  over  to  them  a  certain  book  belonging 
to  the  parish,  called  the  bastardy  ledger,  convicting  him  of 
tiie  said  offence,  and  adjudging  that  he  should  be  committed 
to  the  common  gaol,  to  be  safely  kept  until  he  should  have 
yielded  up  all  and  every  books  concerning  his  said  office  of  over- 
seer, belonging  to  the  parish,  was  held  void  as  to  the  adjudi- 
cation respecting  the  imprisonment  for  excess,  the  same  ex- 
tending beyond  what  was  previously  required  of  the  person 
convicted :  and  a  warrant  of  commitment  founded  on  this  oon- 
v4ction,  and  directing  the  gaoler  to  keep  him,  in  the  terms  of 
the  adjudication,  was  also  held  void  in  toto,  for  which  trespass 
and  false  imprisonment  would  lie  against  the  justices,  although 
she  conviction  had  not  been  quashed.  Groome  v.  Forrester,  5 
M .  and  S.  314.  So  where  a  conviction  on  a  statute  does  not 
pursue  the  provisions  of  it  on  the  face  of  it ;  as  where  an  infor- 
mation is  to  be  laid  at  a  special  or  petty  sessions,  and  this  does 
not  appear  on  it.  Gimbert  v.  Coyney,  M,  and  Y.  469.    A  war- 
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rant  of  commitment  for  re-examination  for  an  unreasonable 
length  of  time,  is  wholly  void ;  Dam  v.  Capper,  10  B.  and 
C.  28. 

It  appears  to  have  been  doubted,  whether  the  plaintiff,  in 
reply  to  the  conviction  relied  on  by  the  defendant,  might  not 
show  by  extrinsic  evidence  that  the  subject  matter  of  the 
conviction  was  not  within  the  jurisdiction  of  the  defendant, 
though  it  seems  quite  clear,  that  if  the  magistrate  have  juris- 
diction, it  cannot  be  shown  that  he  has  come  to  a  wrong  con- 
clusion. In.  Terry  v.  Huntington,  Hardr.  480,  which  was  an 
action  of  trover  brought  to  recover  the  value  of  goods  levied 
under  the  warrant  of  the  commissioners  of  excise,  it  was  held, 
that  it  appearing,  upon  special  verdict,  that  they  had  adj  udged 
low  wines  to  be  strong  wines,  and  so  had  exceeded  their  ju- 
risdiction, the  warrant  was  void ;  and,  per  Hale,  C.  J.,  where 
the  jur  sdiction  itself  is  stinted  and  examinable,  there  their 
acts  are  so  to,  and  their  judgment  is  no  estoppel  if  the  matter 
be  not  within  their  jurisdiction,  which  is  a  particular  and  cir- 
cumscribed one.  So  in  the  above  cited  case  of  Hill  v.  Bate- 
man,  extrinsic  evidence  was  admitted,  to  show  that  the  plain- 
tiff had  effects  which  might  have  been  distrained.  So  it  is 
said  by  Lord  Ellen '-orough,  with  regard  to  an  order  of  justices 
for  diverting  a  highway,  that  justices  cannot  make  nets  by 
their  determination,  in  order  to  give  to  themselves  jurisdic- 
tion contrary  to  the  truth  of  the  case.  Welsh  v.  Nash,  8  East, 
402,  1  B.  and  B.  439,  and  see  the  observation  of  Le  Blanc,  J., 
12  Eritt,  67,  82.  Fuller  v.  Patch,  Carth.  346.  It  might,  per- 
haps, be  contended,  that  the  conviction  of  a  magistrate  can- 
not be  more  conclusive  upon  the  tacts  therein  stated,  than  the 
sentence  of  an  ecclesiastical  court,  or  the  judgment  of  an  in- 
ferior court,  in  both  of  which  cases  evidence  may  be  given  to 
show  that  the  court  had  n<>  jurisdiction,  ante,  pp.  102, 107.  The 
case  of  Strickland  v.  Ward,  7  T.  R.  634  (n),  has  been  some- 
times referred  to  as  on  authority  to  show  that  such  evidence 
is  not  admissible,  but  it  does  not  appear  that  the  evidence  in 
that  case  was  offered  for  the  purpose  of  proving  a  want  of 
jurisdiction.  "  I  gave  my  opinion,"  says  Mr.  J.  Yates, 
"  that  this  conviction  could  not  be  controverted  in  evidence ; 
that  the  justice,  having  a  competent  jurisdiction  of  the  matter,  his 
judgment  was  conclusive  till  reversed  or  quashed."  In  Gray 
v.  Cookson,  16  East,  23,  it  seems  to  have  been  the  opinion  of 
the  court,  that  the  plaintiff  could  not  rely  upon  any  matter 
which  did  not  appear  on  the  face  of  the  conviction,  and  it 
appears  to  be  now  settled,  that  if  the  jurisdiction  appears  on 
the  face  of  the  conviction,  it  is  conclusive.  Batten  v.  Carew, 
3  B.  and  C.  649,  Fawcett  v.  Fotdis,  7  B.  and  C.  394.  Thus 
where  a  magistrate  convicts  under  an  act  giving  him  jurisdic- 
tion in  the  case  of  boats ;  or  for  having  partridges  in  posses- 
sion, or  keeping  a  dog  without  qualification,  the  plaintiff  < 
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net'sfcowtnat  there  was  no  boat,  no  partridge*  or  no  dbg. 
Brittain  v.  Kinnoird,  1  B.  onrf  B.  48*,  443; 

In  order  to  render  the  conviction  a  good  defence,  it  must  be 
connected  with  the  commitment,  and  if  it  he  a  conviction  for 
mm  *  offence  differing  from  that  recited  in  the  commitment,  it 
Willi  furnish  no  justification,  Roger*  v.  Jones,  3  B.  and  C  409, 
nwasemb.  the  guilt  of  phdntiff  is  not  evidence  in  mitigation. 
&.G.,  ft;  and  M.  129.  So  if  the  warrant  of  commitment  does 
net  show  an  offence  over  which  the  justice  had  jurisdiction,  a 
previous  regular  conviction  will  be  no  defence.  Wickes  v.  Clut- 
imfauk,  2  Bingh.  483.  But  where  the  warrant  of  commitment 
recited  that  the  party  bad  been  charged  on  the  oath  of  J;  &, 
hut  it  appeared  m  evidence  that  he  was  charged  on  the  oath 
«£  J.  O.,  it  was  held,  that  the  recital  of  this  false  fact  might 
lie  rejected,  and  that  the  warrant  and  conviction  would  then 
stand  good.  It  was  added  by  Le  Blanc,  J.,  that  the  objection 
wouM  have  assumed  a  very  different  shape,  if  there  had  been 
bo  information  on  oath  of  any  person  whereon  to  found  the 
conviction.  Massey  v.  Johmon,  12  East,  67,  82.  Where  a  jus* 
tiee,  instead  of  drawing  up  a  regular  conviction,  ordered  the 
offender  into  custody  till  he  could  settle  the  matter  with  the 
prosecutor,  which  he  accordingly  did  and  was  dismissed,  it 
was  held  that  the  justice  could  not  justify  in  an  action  of 
trespass.    Bridgett  v.  Coyney,  1  M,  and  ft.  211. 

The  acts  of  a  justice  who  has  not  duly  qualified  by  taking 
the  oaths,  &c  are  not  absolutely  void,  so  as  to  make  Mm  a 
trespasser.  Margate  Pier  Company  v.  Hannam,  5  B.  and  A.  $66. 
A  commitment  for  a  contempt  must  be  by  writing.  Mayhew 
w;  Locke,  2  Marsh.  377. 

It  is  not  material  that  the  conviction  should  be  drawn  up 
formally  at  the  time  when  it  takes  place.  It  will  properly 
b%ar  date  at  the  time  when  in  fact  it  took  place,  and  the  court 
will  give  credit  to  it,  as  to  a  conviction  made  at  that  time, 
when  produced  in  a  collateral  proceeding,  such  as  an  action 
of  trespass  -,  however,  they  may  inquire  of  the  time  upon  any 
other  occasion,  when  the  conviction  is  directly  impeached. 
Per  Lord  Ellenborougk,  C.  J.,  Gray  v.  Cookson,  16  East,  20, 
Money  v.  Johnson,  12  East,. 82,  M'CL  and  Y.  476. 

Where  the  warrant  and  conviction  state  all  the  circum- 
stances which  are  essential  to  give  them  validity,  and-  are 
connected  by  internal  reference,  no  other  evidence  appears  to 
be  necessary  than  the  production  of  them.  Strickland  v.  Ward, 
7  T.  ft.  631.  And  it  is  not  competent  for  the  plaintiff  to  show 
irregularity  in  the  proceedings,  as  that  no  summons  issued. 
Gost  v.  Jackson,  3  Esp.  198,  see  12  East,  74  (n). 

Excused  in  case  of  error  in  judgment.]  Where  a  magistrate 
acting  within  his  jurisdiction  does  an  act,  which  under  the 
circumstances  is  not  justifiable,  still  as  he  is  bound  to  exercise 
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ii  judgment  on  the  case,  he  is  not  liable  for  a  mere  error  of 
judgment.  Milts  v.  ColUtt,  6  Bingh.  85. 

Tender  of  amends.]  By  24  G.  II.  c.  44,  s.  2,  it  shall  and 
may  be  lawful  for  such  justice  of  the  peace,  at  anytime  within 
one  calendar  month  after  such  notice,  to  tender  amends  to  the 
party  complaining,  or  his  agent  or  attorney,  and  in  case  the 
same  is  not  accepted,  to  plead  such  tender  in  bar ;  and  if  upon 
issue  joined  thereon,  the  jury  shall  find  the  amends  so  ten- 
dered to  have  been  sufficient,  then  they  shall  give  a  verdict 
for  the  defendant ;  and  if  upon  issue  so  joined,  the  jury  shall 
find  that  no  amends  were  tendered,  or  that  the  same  were  not 
sufficient,  and  also  against  tbe  defendant  on  other  pleas,  then 
they  shall  give  a  verdict  for  tbe  plaintiff,  and  such  damages  as 
they  shall  think  proper,  &c. 

Where  tbe  defendant  pleaded  40s.  amends,  and  the  tender 
was  admitted  by  the  replication,  and  the  notice  of  action  was 
for  seizing  and  carrying  away  goods  to  the  value  only  of  40s., 
it  was  held  that  the  plaintiff  could  claim  no  more  than  40s., 
wbich  being  covered  by  the  tender,  he  was  nonsuited.  Stringer 
V.  Martyr,  6  Esp.  134. 


ACTIONS  AGAINST  SHERIFFS. 

The  evidence  in  actions  against  sheriffs  will  be  considered 
under  tbe  following  heads: — 1.  For  taking  the  plaintiff's 
goods  in  execution.  2.  For  taking  the  goods  of  a  tenant  in 
execution  without  paying  the  arrears  of  rent.  3.  For  not 
paying  over  money  levied.  4.  For  not  arresting  a  debtor. 
5.  For  an  escape  on  mesne  process.  6.  For  an  escape  in 
execution.  7.  For  taking  insufficient  pledges  in  replevin.  8. 
For  a  false  return.    9.  For  extortion. 

For  taking  the  Plaintiff's  Goods. 

In  trespass  or  trover  for  taking  the  plaintiff's  goods,  the 
plaintiff  under  the  general  issue  must  prove  the  property  of 
ihe  goods  and  the  taking  by  sheriff. 

Evidence  of  property.'}  In  general  it  will  be  sufficient  for 
the  plaintiff  to  show  that  he  was  in  possession  of  the  goods 
-at  the  time  of  the  seizure,  which  will  be  primd  facie  evidence 
of  property,  ante,  p.  178.  If,  not  having  been  in  possession 
bimself,  he  relies  upon  an  assignment  from  a  former  owner, 
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he  mast  prove  the  possession  of  such  former  owner,  and  the 
assignment  to  himself  in  the  regular  manner* 

Evidence  of  the  taking.]  If  the  action  be  in  trover,  the 
plaintiff  must  prove  an  act  amounting  to  a  conversion,  or  must 
show  a  demand  and  refusal,  ante,  p.  404 ;  if  in  trespass  he 
must  prove  some  injury-  to  the  goods,  or  an  asportavit.  The 
production  of  a  hill  of  sale  executed  by  the  defendant,  and 
xeciting  the  issuing  of  a  writ  and  the  seizure  of  the  goods, 
will  be  evidence  of  a  taking  in  trespass.  Woodward  v.  Lark- 
ing, S  Esp.  286. 

Evidence  of  the  taking — connexion  between  the  sheriff  and  the 
bailiff.]  In  order  to  establish  the  connexion  between  the  she- 
riff and  his  bailiff,  and  to  affect  the  former  with  the  acts  of 
the  latter,  the  warrant  should  be  proved,  though  it  is  not  the 
only  medium  by  which  tlie  privity  of  the  sheriff  with  the  act 
of  his  bailiff  may  be  established.  Martin  v.  Bell,  1  Stark.  417. 
Proof  of  the  warrant  issued  by  tbe  under  sheriff,  under  the 
sheriff's  seal  of  office,  is  sufficient  without  proof  of  the  writ. 
Gibb'ms  v.  Phillipps,  7  B.  and  C.  535  (n).  If  the  warrant  re* 
mains  in  tbe  hands  of  the  bailiff,  as,  if  executed,  it  usually 
does,  for  his  justification,  a  subpana  duces  tecum  should  be 
served  upon  the  bailiff.  If  it  has  been  returned  to  the  she- 
riff's office,  a  notice  to  produce  should  be  given,  and  se- 
condary evidence  will  then  be  admissible ;  and  where  the 
warrant,  after  the  levy,  had  been  returned  by  the  bailiff  to 
the  under-sheriff,  tbe  sheriff  still  being  in  office,  it  was  held 
that  a  notice  to  produce,  served  upon  the  attorney  of  the  she- 
riff, was  sufficient.  Taptin  v.  Atty,  3  Bingh.  165.  It  will  not 
be  sufficient,  in  order  to  establish  the  connexion  between  the 
sheriff  and  bailiff,  to  show  that  the  latter  is  the  bound  bailiff 
of  the  former,  and  to  produce  and  prove  a  paper  received 
from  the  bailiff,  purporting  to  be  a  copy  of  the  warrant,  Drake 
t.  Sykes,  7  T.  R.  113 ;  nor  is  it  sufficient  to  produce  an  exa- 
mined copy  of  the  precept,  with  the  bailiff's  name  indorsed 
on  it,  though  the  sheriff  has  returned  cepi  corpus.  Martin  v. 
Bell,  1  Stark.  413.  So  where  an  examined  copy  of  the  writ 
and  return  with  the  bailiff's  name  written  on  the  margin  was 
produced,  Lord  Ellenborough  held  it  insufficient  to  connect 
the  sheriff  with  his  acts ;  Jones  v.  Wood,  3  Campb.  228,  Hill 
T.  Sheriff  of  Middlesex,  Holt,  217,  7  Taunt.  8,  S.  C,  Morgan  v. 
Brydges,  2  Stark.  314 ;  but  see  Blotch  v.  Archer,  Cowp.  63,  Mac- 
neil  v.  Perchard,  1  E$p.  263,  Fermor  v.  Phillips,  5  Moore  184, 
(*),  3  B.  and  B.  27  (n),  Bowden  v.  Waithman,  5  Moore,  183, 
where  it  was  held  that  the  fact  of  the  bailiff's  name  appearing 
npon  the  writ,  without  further  proof,  was  evidence  to  go  to 
the  jury  of  the  connexion  between  the  sheriff  and  the  bailiff. 
If  the  Writing  of  the  bailiff's  name  on  the  writ  be  proved  to 


484  Actions  against  Sheriff!*. 

have  been  by  the  authority  of  the  sheriff,  it  will  be  eel 
to  establish  the  connexion  between,  them.  Thus  where,  im 
an  action  for  an  escape,  the  writ  produced  bore  two  indorse- 
wants,  and  the  witness  who  produced  the  writ  said  that  he 
belonged  to  the  sheriff 'a  office,  that  the  writ  came  to  the 
sheriff's  office  from,  the  plaintiff's  agent,  marked  with  the  bai- 
liff's name,  and  that  he  (the  witness)  again  indoned  the  ben 
tiff's  name  on  it,  the  court  thought  tie  sheriff's  rathorit* 
sufficiently  proved.  Francis  ▼.  Neave,  3  B.  end  B.  26.  Sb 
where  the  plaintiff  offered  in  evidence  the  writ,  with  the  name 
of  the  bailiff  indorsed  upon  it,  and  it  was  also  proved  that  the 
writ  had  been  sent  to  the  under-sheriff's  office,  where  the  * 
name  of  the  bailiff  had  been  indorsed  upon  it ;  and  it  was 
proved  to  be  the  custom  of  the  office  to  indorse  upon  the  writ 
the  name  of  the  bailiff  who  was  to-  execute  the  process, 
j&chards,  C.  B;  was  of  opinion  that  this  evidence  was  sufi- 
cienjt  to  connect  the  sheriff  with  the  act  of  the  bailiff.  TenJey 
v.  Gaicoigne,  2  Stark.  203. 

So.  where  a  paper  was  produced,  on  notice,  from  the  sheriff's 
office,  containing  an  order  to  the  bailiff  to  give  the  necessary 
instructions  for  making  a  return  to  the  writ  in  question,  and 
his  answer,  Lord  £llenborough  held,  that  it  amounted  to  a 
©tear  recognition  of  the  bailiff  by  the  sheriff.  James  v.  Woof, 
&  Campb.  229.  So  where  the  plaintiff  proved  that  a  bafl 
bond,  which  had  been  executed  and  delivered  to  the  baiha^ 
had  been  returned  to  the  sheriff,  who  had  made  his  return  of 
ctpi  carpus,  Lord  Ellenborough  held,  that  this  was  sufficient 
to  prove  the  agency  of  the  bailiff.  Martin  v.  Be//,  1  Stark. 416. 

Evidence  of  the  taking — connexion  between  the  sheriff  and  the 
b&iff~**ulmuwns  by  the  bailiff.]  The  under-sheriff  is  the  ge- 
neral deputy  of  the  high-sheriff  for  all  purposes,  per  herd 
Kenyan,  Drake  v.  Sykee,  7  T.  R.  1U>,  and  therefore  his  admis- 
sions are.  evidence  against  the  sheriff,  without  previous  proof 
of  his  authority  in  the  particular*  instance.  But  as  the  bailiff 
is  not  the  general  officer  of  the  sheriff,  it  is  necessary  to  show 
hie  agency  in  th«  particular  instance,  before  an  admission  by 
him  aan  be  made  evidence  against  the  sheriff,  and  it  will  then 
only  be  evidence  in  th**  same  manner,  and  to  the  same  extent, 
as  an  admission  by  any  other  agent.  See  ante,  p.  29,  fin—sir 
*.  Co/fey,  1  Campb.  391  (n-> 

Defence. 

In  an  action  for  taking  the  plaintiff's,  goods  in  execojion,  one 
of  die  most  usual  defences  is,  that  tJje  goods  have  been  fraur 
duleotly  assigned  to  the  plaintiff,  and  that  they  are  in  fsst 
the  goods  of  the  party  against  whom  the  writ  issued.    Thai 
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defence,  either  ia  trespass  or  trover*  is  open  te  the  defendant 
under  the  general  issue*  for  it  shows  that  the  goods  are  not 
the  goods  of  the  plaintiff. 

If  the  plaintiff  has  never  been  in  possession  of  tl«e  goods* 
)>ut  claims  them  by  an  assignment,  under  which  possession 
has  never  been  given,  it  will,  as  it  seems,  be  sufficient  for  the 
defendant  to  shew  that  the  assignment  is  fraudulent  and  void* 
and  it  will  not  be  necessary  for  him  in  such  case  to  go  further 
and  prove  the. judgment  and  writ  under  which  the  goods  were 
taken ;  but  see,  Martin  v.  Pod  get,  5  Burr.  2633 ;  but  if  the 
plaintiff  was  in  possession  of  the  goods  at  the  time  04  the  tak- 
ing, the  defendant  must  prove  the  writ  and  judgment,  lot 
otherwise  he  would  appear  to  be  a  mere  wrong-doer,  end  the 
plaintiff  being  in  possession,  would  have  a  sufficient  title  as 
•fainst  him.  Lake  v.  Billert,  1  Ld.  Raym.  733,  see  Martin  v* 
Podger,  5  Butt.  2631.  If  the  goods  were  .in  fact  the  goods  tff 
the  plaintiff)  but  the  defendant  justifies  the  taking  of  them 
sunder  ajS.  fa,  against  him,  such  defence  cannot  be  given  ife 
evidence  under  the  general  issue  in  trespass,  but  must  be 
pleaded  specially, 

^  Evidence  of  fraudulent  assignment.'}  In  general  the  continu- 
ing possession  of  the  vendor  or  assignor  is  evidence  of  frauds 
Twyne*9  cose,  3  Rep.  80  (6).  Where  a  debtor  executed  a  bill 
.of  sale  of  his  goods  to  his  creditor  on  the  27th  March,  and 
possession  was  given  by  the  delivery  of  a  corkscrew,  but  all 
the  effects  continued  in  the  possession  of  the  debtor  till  the 
?th  April,  when  he  died,  it  was  held  that  the  bill  of  sale  wap 
fraudulent,  Edtoards  v.  Harben,  2  T.  R.  587,  seel  B.  and  B. 
Si  2.  1  Taunt.  382.  So  where  an  assignment  to  a  creditor  was 
made,  and  a  servant  of  the  assignee  was  immediataly  put  into 
the  house,  but  the  assignor  continued  to  carry  on  the  business, 
as  usual,  for  several  weeks  after,  Lord  Ellenborough  held  that 
a  concurrent  possession  with  the  assignor  was  colourable,  and 
that  there  must  be  an  exclusive  possession  under  the  assign- 
ment, or  it  is  fraudulent  and  void  as  against  creditors.  WordaU 
V.  Smith,  i  Campb.  332,  but  see  Benton  v.  Thornkill,  7  Taunt. 
140,  Latimer  v.  Batson,  4  B.  and  C.  663,  Eastwood  v.  Brown, 
JR.  and  M.  3l3,  poet. 

The  want  of  transfer  of  possession,  is  not  in  all  cases  a 
mark  of  fraud,  as  where  A.  lends  B.  money  to  buy  goods,  and 
at  the  same  time  takes  a  bill  of  sale  of  them  for  securing  the 
money.  B.  JV.  P.  258,  2  B.  and  P.  60,  Steel  v.  Brown,  1  Taunt. 
381.  So  where  the  goods  of  A.  being  taken  in  execution,  and 
put  up  to  sale,  B.  became  the  purchaser,  and  took  a  bill  of  sale 
of  the  sheriff,  but  permitted  A.  to  continue  in  possession,  it 
was  held  that  this  transaction  was  valid.  Kidd  v.  Rawlinson,  2 
Bv  and  P.  59.  So  where  the  husband  of  the  plaintiffs  mother 
absconded,  and  his  effects  were  publicly  sold  by  auction,  and 
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the  plaintiff  purchased  them  in  order  to  accommodate  his  mo- 
ther, and  removed  tome,  but  left  the  greater  part  in  her  pos- 
session, it  was  held  that  there  was  a  bon&jide  change  of  pro- 
perty. Leonard  v.  Baker,  1.  M.  and  S.  251,  and  tee  Jezeph  v, 
Ingram,  1  B.  Moor*,  189.  So  where  a  creditor,  having  taken 
the  goods  of  his  debtor  in  execution,  afterwards  bought  them 
at  a  public  auction  by  the  sheriff,  and  paid  for  them,  and  took 
a  bill  of  sale,  and  let  them  to  the  former  owner  at  a  rent, 
which  was  actually  paid,  the  sale  was  held  to  be  valid.  Wat" 
kins  v.  Birch,  4  Taunt.  823.  And  when  goods  were  seized  and 
sold  by  the  landlord,  under  a  distress  for  rent,  and  purchased 
by  a  trustee  of  the  tenant's  estate,  for  the  benefit  of  the  credi- 
tors, and  were  permitted  by  the  trustee  to  remain  in  the  posses- 
sion of  the  tenant,  it  was  held  that  they  were  not  liable  to  be 
taken  in  execution  by  a  creditor  of  the  tenant.  Guthrie  t». 
Wood,  1  Stark.  367.  So  where  the  goods  of  A.  were  seized 
under  mfi.  fa.,  and  tlie  judgment  creditor  took  a  bill  of  sale 
from  the  sheriff,  and  afterwards  sold  the  goods  to  B.  who  put  a 
man  into  possession,  but  the  goods  remained  in  A.'s  house, 
and  were  used  by  him  as  before  the  execution,  it  was  held 
(the  circumstance  of  the  execution  being  notorious  in  the 
neighbourhood)  that  the  sale  was  good.  Latimer  v.  Batten,  £ 
B.  and  C.  652.  Again,  where  a  debtor,  previous  to  an  execu- 
tion, sold,  for  the  full  value,  the  whole  of  his  lease,  furniture, 
and  household  effects,  to  a  creditor,  and  out  of  the  purchase 
money  paid  several  of  the  other  creditors,  but  continued  in  the 
occupation  of  the  house  and  furniture  after  the  assignment* 
•the  sale  was  held  to  be  valid ;  and  per  Abbott,  C.  J.  the  circum- 
stance of  an  assignor,  who  is  under  pecuniary  embarrassments; 
remaining  in  possession  of  the  property  assigned,  is  always 
auspicious ;  but  if  it  does  not  appear  from  other  facts  of  the 
case  that  this  takes  place  under  a  fraudulent  arrangement  be- 
tween the  parties,  for  the  purpose  of  delaying  creditors,  I  am 
of  opinion  that  it  is  not  of  itself  a  conclusive  badge  of  fraud* 
Eastwood  v.  Brown,  R.  and  M.  312.  The  not  taking  posses- 
sion is  in  some  measure  indicative  of  fraud,  but  is  not  conclu- 
sive ;  to  make  it  absolutely  void  there  must  be  something  that 
shows  the  deed  fraudulent  in  the  concoction  of  it.  Per  Id* 
EUenhorough,  Hoffman  v.  Pitt,  5  Esp.  25.  So  where  a  fanner 
gave  a  bill  of  sale  of  all  his  stock  to  secure  adebt,  and  the  agent 
of  the  creditor  took  possession,  and  resided  on  the  farm  while 
he  converted  the  stock,  but  the  debtor  continued  also  to  reside 
on  the  farm,  and  exercised  acts  of  ownership,  and  appeared  as 
master,  the  agent  of  the  creditor  giving  orders  in  his  name, 
the  jury  having  found  the  transaction  good,  the  court  refused 
to  disturb  the  verdict.    Benton  v.  Thornhitl,  7  Taunt.  149. 

An  assignment  of  a  part  of  a  debtor's  effect*,  for  the  benefit 
of  certain  creditors,  not  made  with  the  intention  of  fraudu- 
lently delaying  his  other  creditors,  is  good.  Estwick  v.  CaUlaxtd, 
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5  T.  R.  420.  So  where  A.  was  indebted  to  B.,  and  also  to  C.» 
and  being  sued  to  execution  by  B.f  voluntarily  gave  a  war- 
rant of  attorney  to  C,  on  which  judgment  was  entered,  and 
execution  levied,  on  the  day  on  which  B.  would  have  been 
entitled  to  execution,  it  was  held  that  this  preference  was 
legal.  Holbird  v.  Anderson,  5  T.  R.  235,  Meux  v.  Howell,  4 
East,  1.  So  also  where  a  debtor,  being  sued,  and  insolvent, 
pending  the  suit,  and  before  execution,  assigned  all  his  ef- 
fects to  trustees  for  the  benefit  of  all  his  creditors,  under 
which  assignment  possession  was  immediately  taken,  it  was 
held  that  this  assignment  was  not  fraudulent,  though  made 
with  intent  to  delay  the  plaintiff  of  his  execution.  Pickstock  v. 
Lyster,  3  M.  and  5.  371.  See  the  observations  rf  Richards,  B.  3 
Price,  16. 

In  order  to  prove  the  fraud,  declarations  made  by  the  as- 
signor, at  the  time  of  executing  the  bill  of  sale,  are  admissible, 
as  part  of  the  resgestm,  but  not  if  made  at  another  time.  Phil* 
lips  v.  Earner,  2  Ssp.  357,  Perm  v.  Scholey,  b  Esjk  243. 

Where  A.  sued  out  a  writ  ofji.  fa.  against  the  goods  of  B.f 
and  the  sheriff  executed  a  bill  of  sale  of  certain  goods  to  A. 
after  which,  B.  remaining  in  possession  of  the  goods,  the  sheriff 
again  took  them  under  another  execution  against  B.,  in  an  ac-  ' 
tion  of  trover  by  A.  against  the  sheriff  for  taking  these  goods,  it 
was  held  that  the  •declarations  of  B.  at  the  time  of  the  second, 
execution  were  evidence  for  the  defendant,  to  show  that  A.'a 
execution  was  colourable.    Willies  v.  Farley,  3  C.  and  P.  395. 

Competency  of  Witness. 

'  In  trespass  for  taking  the  plaintiff's  goods,  where  the  ques-* 
tion  was,  whether  the  goods  had  been  assigned  to  the  plaintiff 
by  A.,  against  whom  the  execution  issued,  it  was  held  that  A* 
was  not  a  competent  witness  for  the  defendant  to  disprove 
the  assignment,  for  the  object  of  calling  A.  being  to  prove  that 
the  execution,  which  had  been  levied  upon  the  goods  to  satisfy 
a  debt  owing  by  him,  was  valid,  he  was  called  to  give  evidence, 
the  effect  of  which  would  be  to  pay  his  own  debt  with  the 
plaintiff's  goods.    Bland  v.  Ansley,  2  N.  R.  331 . 

For  taking  the  Goods  of  a  Tenant  in  execution  without 
paying  the  year's  rent. 

The  plaintiff  in  this  action  must  prove :  1,  the  demise  and 
the  rent  arrear ;  2,  the  levy  and  removal  of  the  goods ;  3, 
notice  to  the  sheriff;  4,  the  value  of  the  goods  seized. 

By  8  Anne,  c.  14,  s.  1,  no  goods  or  chattels  lying  or  being 
in  or  upon  any  messuage,  lands,  or  tenements,  leased  for  life 
or  lives,  term  of  years,  at  will,  or  otherwise,  shall  be  liable  to 
be  taken  by  virtue  of  any  execution,  on  any  pretence  whatso- 


4W  ^Actions  againtt  Skeriflk. 

ever,  unless  the  party,  at  whose  suit  the  said  executionis/soou 
oat,  shall,  belore  the  removal  of  such  goods  from  off  the 
premises,  by  virtue  of  such  execution  or  extent,  pay  to 
landlord  of  the  premises,  or  his  bailiff,  all  auoh  sum  an 
of  money  as  nre  due  for  rent  for  the  said  premises,  at  the 
of  the  taking  of  such  goods  and  chattels,  by  virtue  of 
execution,  provided  the  arrears  of  rent  do  not  amount  to 
than  one  year's  rent. 

.  By  11  Geo.  IV.  cap.  11,  the  provisions  of  the  statute  of 
Anne  are  extended  to  a  seizure  and  sale  of  goods  under  the 
Bishop's  extract,  upon  a  pone  per  Vadun,  issuing  out  of  the 
Court  of  Pleas  at  Durham.  See  Brandling  v.  Barrington,  6  JL 
and  C.  467. 

A  commission  of  bankrupt  is  not  an  execution  within  the 
meaning  of  this  statute.  Ex  parte  Devisne,  <Co.  B.  L.  190.  FJm 
304,  15  "East,  230.  Where  the  sheriff  seizes,  titer  an  act  of 
bankruptcy  committed  by  the  tenant,  he  cannot  retain  a  year's 
rent  for  the  landlord  against  the  assignees,  Lee  v.  Lopes,  15 
East,  230 ;  but  in  an  action  against  the  sheriff,  who  has  levied 
under  an  execution  after  an  act  of  bankruptcy  committed,  it  is 
no  defence  tbat  the  tenant  has  become  bankrupt,  and  that  the 
sheriff  is  liable  to  the  assignees.  Duck  v.  Braddyl,  M'Cl.  217. 

The  trustee  of  an  outstanding  satisfied  term,  in  trust  to  attend 
the  inheritance,  is  a  landlord  within  the  statute.  Gator  ▼» 
Speer,  2  B.  and  B.  67.  So  the  action  may  be  brought  by  an 
executor  or  administrator.  Palgrevev.  Windham,  1  Str.  21£» 
On  a  sale  of  premises  it  was  stipulated  that  from  the  time  of 
the  vendee  taking  possession  until  the  completion  of  the  pur* 
chase,  he  should  pay  to  the  vendor  at  the  rate  of  100L  per  an- 
num; held  that  this  was  rent,  and  that  the  sheriff  was  bound  to 
pay  the  amount  thereof  under  the  statute  of  Anne.  Sounders 
T.  Musgrave,  6  B.  and  C,  524. 

The  plaintiff  can  only  recover  the  rent  doe  at  the  time  el 
the  taking  the  goods,  and  not  that  which  accrues  after  the 
taking  and  during  the  continuance  of  the  sheriff  in 
Hatkins  v.  Knight,  1  M,  and  5.  245* 


Evidence  rf  the  dtmim.]  The  declaration  need  not 
particulars  of  the  demise  ;  but  if  stated,  they  must  he  proved 
as  laid.  Bristow  v.  Wright,  DougL  640.  la  order  to  prove 
the  rent  in  arrear,  it  will  be  sufficient  to  show  the  occupation 
by  the  tenant,  and  the  amount  of  the  rent,  and  it  is  not  neces- 
sary to  cell  the  tenant,  in  order  to  prove  the  state  of  accounts 
between  the  laudlofd  and  himself.  Harrison  v.  .Berrs,  f 
Price,  690. 

Evidence  of  ike  levy."]  The  plaintiff  may  prove  the  execution 
by  production  of  the  writ  and  warrant,  which  will  connect  the 
bailiff  and  sheriff,  see  onto,  p.  483,  and  by  proof  of  the  levy 
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having  been  made.  It  will  be  sufficient  for  the  plaintiff  to 
prove,  that  some  of  the  gbodt  hare  been  removed.  Colyer  v. 
fyeer,  2  B.andB.  67. 

Ifofitaitt  of  notice.]  In  order  to  render  the  sheriff  liable  asf 
6  Wrong  doer,  by  the  removal  of  the  goon's,  it  must  be  proved, 
font  he  had  notice  of  the  landlord's  claim.  See  Arntot  v.  Gar* 
nett,  3  B.  and  A.  441 ;  Smith  v.  Russell,  $  Taunt.  400.  N*> 
specific  notice  is  required  by  the  statute,  and  if  a  knowledge 
©t*  the  landlord's  claim  can  be  by  any  means  brought  home  to 
the  defendant,  before  he  has  parted  with  the  money  raised  by 
tbe  levy,  he  will  be  liable.  Thus  if  it  appears,  that  the  sale 
Iktn  been  conducted  with  great  secrecy  and  dispatch,  it  is  for 
the  jury  to  say,  whether  the  sheriff  knew  of  the  fact,  that  thy 
rent  was  in  arrear,  though  no  notice  of  it  had  been  given  to 
nim  before  die  sale.    Andrews  v.  Dixon,  3  B.  arid  A.  645. 

Defence. 

If  the  agent  of  the  landlord  take  from  the  sheriffs  officer  aa 
undertaking  to  pay  the  year's  rent,  and  consent  to  the  goods 
being  sold,  the  landlord  cannot  afterwards  maintain  an  action 
en  the  statute,  though  the  rent  be  not  paid  pursuant  to  the 
undertaking,  and  though  the  undertaking  be  void  by  the  tta* 
tute  of  frauds.    Botherey  v.  Wood,  3  Campb.  24. 

for  not  paying  over  Money  leaned. 

In  an  action  for  money  had  and  received  against  a  sheriff 
for  not  paying  over  to  the  plaintiff  money  levied  under  an 
execution  in  an  action  at  the  suit  of  the  plaintiff,  the  latter 
must  prove  the  writ  of  execution,  and  levy  under  it. 

The  writ  of  execution  must  be  produced ;  or  if  it  has  been 
returned  and  filed,  an  examined  copy  of  it  must  be  given  in 
evidence,  or  if  it  be  in  the  hands  of  the  sheriff,  a  notioe  to 
produce  must  be  served,  and  secondary  evidence  may  then  be 
given.  See  post,  p.  491.  Though  it  seems  to  be  doubtful  whe- 
ther this  action  can  be  maintained  before  the  return  of  the 
writ,  tee  dictum  per  Parke,  J,  Morland  v.  Pellatt,  8  B.  and  C, 
727.  The  plaintiff  roust  connect  the  sheriff  with  the  bailiff 
by  proving  the  warrant,  or  giving  evidence  of  some  act  of  re* 
cognition.  See  ante,  p.  483.  If  the  defendant  has  returned. 
the  writ,  and  that  he  has  levied  the  sum,  an  examined  copy 
of  the  writ  and  return  will  be  sufficient.  Dale  v.  Birch,  3 
Camp.  347.  It  is  not  sufficient  to  prove  the  taking  and  selling 
of  the  goods  by  a  person  reputed  to  be  an  officer  of  the  sheriff, 
without  proof  of  the  writ  of  execution  or  warrant.  Wilson  v. 
Norman,  1  Esp.  154.  The  defendant  may  deduct  his  poundage. 
Longdill  v.  Jones,  1  Stark,  346. 

*  5 
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for  tut  arreting  a  Debtor. 

In  tn  action  against  a  sheriff  for  not  arresting  a  debtor 
When  be  bad  an  opportunity,  the  plaintiff  most  prove :  1,  the 
debt  due  from  the  debtor  to  himself;  2,  the  issuing  of  the, 
process  and  delivery  to  the  defendant ;  and  3,  that  the  defend* 
ant  had  notice,  so  that  he  might  have  arrested  the  debtor. 


af  debt.]  Whatever  evidence  would  be  sufficient  to 
charge  the  debtor  in  an  action  brought  against  him  by  the 
plaintiff,  will  be  sufficient,  as  against  the  sheriff  in  this  action* 
Siommn  v.  Heme,  2  Esp.  695,  Gibbon  v.  Coggon,  ft  Campb.  188, 
end  set  pott,  Actions  for  Escape. 

Evidence  of  u*u*ng  <fprccea.~\  In  order  to  prove  the  process 
issued,  the  plaintiff  should  produce  the  writ ;  or  if  returned, 
should  give  in  evidence  an  examined  copy  of  the  writ  and  re- 
turn. If  it  be  in  the  possession  of  the  defendant,  a  notice  to 
produce  should  be  served.  To  prove  that  the  writ  remains  in 
the  possession  of  the  defendant,  after  the  return,  search  should 
be  made  at  the  Treasury,  and  upon  its  appearing  not  to  have 
been  returned,  it  will  be  presumed,  on  proof  of  delivery  to  the 
under-sheriff,  that  it  remains  in  the  defendant's  possession* 
ante,  p.  7. 

Evidence  of  notice.]  If  a  person  against  whom  the  sheriff  has 
a  writ  does  not  abscond,  but  continues  in  the  daily  exercise 
of  his  usual  occupation,  appears  publicly  as  usual,  and  is  visi- 
ble to  every  person  that  comes  to  him  on  business,  and  the 
bailiff  neglects  to  arrest  him,  and  returns  non  est  inventus,  it  is 
a  false  return.  Bedford  v.  Montague,  2  Esp,  475.  It  is  not, 
however,  sufficient  merely  to  prove,  that  the  debtor  wss 
within  the  defendant's  bailiwick ;  the  plaintiff  must  go  fur- 
ther, and  prove  notice  to  the  under-sheriff  in  the  country,  or 
to  the  bailiff  to  whom  the  warrant  was  directed ;  a  notice  to 
the  town  agent  of  the  under-sheriff  is  not  sufficient.  Gibbon  v« 
Coggan,  2  Campb.  189. 

A  bound-bailiff  is  not  a  competent  witness  for  the  defendant 
to  prove  that  he  endeavoured  to  make  the  arrest*  Powell  v. 
How,  2  Ld.  Raynu  1411. 

It  is  no  defence  that  the  debtor  was  arrested  the  day  after 
the  return  of  the  writ.    Barker  v.  Green.  2  Bwgh.  317. 

For  Escape  on  Mesne  Process. 

In  an  action  against  the  sheriff  for  an  escape  on  mesne  pro- 
cess, the  plaintiff  must  prove,  1,  the  debt  due  from  the  party 
arrested ;  2,  the  issuing  and  delivery  of  the  process  to  the  de* 
fendant;  3,  the  arrest;  and  4,  the  escape* 
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Evidence  of  the  debt  due  from  the  party  arrested.]  The  plaintiff 
must  prove  a  debt  due  to  him  from  the  party  arrested,  Alex- 
ander  v.  Macauley,  4c  T.  JR.  611,  at  the  time  of  the  arrest. 
White  v.  Janes,  S  Esp.  160.  If  the  declaration  state,  that  the 
party  was  indebted  to  the  plaintiff  for  goods  sold  and  delivered , 
it  must  be  so  proved,  Parker  v.  Fenn,  2  Esp.  477  (n)  ;  but  the 
exact  sum  mentioned  in  the  declaration  need  not  be  proved. 
B.  N.  P.  66.  The  debt  is  proved  by  the  same  evidence  which 
would  have  been  requisite  to  establish  it,  in  an  action  against 
the  debtor  himself,  and  therefore  an  admission  of  the  debt  by 
the  debtor  at  any  time  before  the  escape  is  good  evidence 
against  the  sheriff.  Williams  v.  Bridges,  2  Stark.  42,  Rogers  v. 
Jones,  7  B.  and  C.^. 

Evidence  of  the  issuing  and  delivery  of  the  process  to  the  defend* 
ant.']  The  issuing  of  the  process,  and  the  delivery  of  it  to 
the  under-sheriff,  must  be  proved.  If  the  process  has  been 
returned,  an  examined  copy  of  the  writ  and  return  will  be 
evidence  of  these  facts.  B.  N.  P.  66.  If  not  returned,  after 
proof  of  a  notice  to  produce,  and  that  search  has  been  made  at 
the  treasury,  secondary  evidence  will  be  admitted.  Where  it 
was  averred  that  the  debtor  was  arrested  "  under  a  writ  in* 
dorsed  for  bail  by  virtue  of  an  affidavit  now  on  record,"  it  was 
held  necessary  to  prove  the  affidavit.  Webb  v.  Heme,  1  Bm 
and  P.  382.  But  where  the  declaration  stated  that  the  writ 
was  marked  for  bail  "  by  virtue  of  an  affidavit  of  the  cause  of 
action  of  the  plaintiff  in  that  behalf,  before  then  made,  and 
duly  filed  of  record  in  this  court,  according  to  the  form  of  the 
statute,  &c."  without  stating  by  whom  the  affidavit  was  made, 
it  was  held  that  the  averment  was  sufficiently  proved  by  an 
office  copy  of  the  affidavit.  Casburn  v.  Reid,  2  B.  Moore,  60. 
A  variance  between  the  process  stated  and  that  proved  will 
he  fatal ;  but  where  it  was  alleged  that  the  prisoner  was  ar- 
rested on  mesne  process,  and  brought  before  a  judge  at  cham- 
bers, by  virtue  of  a  writ  of  habeas  corpus,  and  was  by  him 
thereupon  committed  to  the  custody  of  the  marshal,  "as  by 
the  record  thereof  now  remaining  in  the  court  of  King's 
Bench  appears,  &c."  it  was  held,  that  such  allegation  was 
either  impertinent  and  surplusage,  since,  properly  speaking, 
such  documents  are  not  records,  or  considering  them  as  quasi 
of  record,  the  allegation  was  sufficiently  proved  by  the  pro- 
duction of  them  from  the  office  of  the  clerk  of  the  papers. 
Wigley  v.  Jones,  5  East,  440,  and  see  Bevan  v.  Jones,  4t  B.  and  C. 
403,  Bromfield  v.  Jones,  4  B.  and  C.  380,  ante,  p.  49. 

Evidence  of  the  arrest.]  The  facts  sufficient  to  constitute  arj 
arrest  have  already  been  noticed,  ante,  p.  376  ;  and  see  post,  p. 
492.  Where  the  plaintiff  gave  in  evidence  the  sheriff's  re- 
turn of  cepi  corpus  to  the  writ,  and  proved  that  the  defendant 
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in  the  former  action  did  not  put  in  bail  above,  end  was  not  in 
the  sheriff*!  custody  at  the  return  of  the  writ,  Lord  EBenbo- 
rough  held,  that  the  arrest  and  escape  were  sufficiently  proves! 
by  the  sheriffs  return,  and  the  non-appearance  of  the  party, 
according  to  the  exigency  of  the  writ.  FairKe  ▼.  Birch,  S 
Qampb.  397.  Where  the  writ  has  not  been  returned,  evidence 
must  be  given  to  connect  the  bailiff  and  the  sheriff.  See  nuts, 
p.  483. 

Evidence  of  the  escape.]  That  the  debtor  was  aeen  abroad* 
mfter  the  return  of  the  writ*  and  that  bail  has  not  been  put  in, 
will  be  evidence  of  an  escape,  vide  tupru.  An  admission  ef 
the  escape  by  the  under-sheriff,  is  evidence  against  the  sheriff, 
(ode,  p.  484.  The  party  escaping  may  be  called  to  prove  a 
voluntary  escape,  B.  2V.  P.  67,  for  though  the  wnole  debt 
may  be  recovered  against  the  sheriff,  yet  in  an  action  against 
the  original  debtor  tor  the  debt,  he  can  neither  plead  in  bar 
nor  give  in  evidence  in  reduction  of  damages,  the  judgment 
obtained  in  the  action  against  the  sheriff.  Per  Abbott,  C.  J., 
Hunter  v.  King,  4fi.ndi.  210. 

Ityence. 

It  is  a  good  defence,  under  the  general  issue,  that  the  de- 
fendant, though  he  has  taken  no  bail-bond,  has  put  in  bail 
before  the  expiration  of  the  rule  to  bring  in  the  body.  *V 
rUnte  v.  Plumtree,  2  B.  and  P.  35. 

For  Escape  in  Execution. 

In  an  action  against  the  sheriff,  for  suffering  a  prisoner  ft 
execution  to  escape,  the  plaintiff  must  prove :  1,  the  judg~ 
ment;  2,  the  issuing,  and  delivery  to  the  defendant,  of  the) 
writ  of  ca.  §a. ;  3,  the  arrest ;  and  4,  the  escape. 

The  mode  of  proving  the  judgment,  ante,  p.  54,  and  the  is- 
suing and  delivery  of  the  writ,  ante,  p.  491,  has  abeady  beam 
mentioned. 

Evidence  <f  arrest.]  The  officer  must  be  the  attthoritv  to  ar- 
rest, but  he  need  not  be  the  hand  that  arrests;  nor  in  die  pre- 
sence of  the  person  arrested j  nor  actually  in  sight;  not  it 
sny  exact  distance  prescribed.  It  would  be  a  different  case* 
if  he  be  upon  some  other  errand,  or  stay  at  home  and  send  a 
third  person  to  make  the  arrest.  Per  id.  Mantfield,  Blotch  r. 
Archer,  Cowp.  65.  In  that  case,  the  son  of  the  officer  said*  at 
the  time  of  the  arrest,  that  he  had  his  authority  in  his  pocket, 
the  officer  himself  being  at  the  distance  of  thirty  rods,  ant 
not  in  sight,  and  it  was  held  a  good  arrest ;  end  sat  rtpra* 
If  A.  be  in  custody  at  the  suit  of  B.,  and  a  writ  be  de> 
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Ifrvwed  to  t*e  sheriff  at  the  suit  of  D.,  the  delivery  of  ibe  writ 
is  an  arrest  in  law,  and  if  A.  escape,  D,  may  bring  debt 
against  the  sheriff  for  an  escape.  B.  K.  P.  66. 
'  it~ttrast  appear  that  the  prisoner  was  hi  the  custody  of  the 
eVjfaidttat ;  and,  therefore,  where  he  was  take*  in  execution 
Vy  a  former'  sheriff,  the  assignment  of  the  prisoner  from  hint 
to  ttte  defendant  by  indenture  ought  to  be  proved,  Xbaitfam 
V.  Sfeysantr,  1  M.  and  M,  34,  unless  the  defendant  has  become 
sheriff  on  the  death  of  his  predecessor ;  in  which  ease  he  is 
bound,  at  his  peril,  to  take  notice  of  all  the  executions  which 
are  against  any  persons  whom  he  finds  in  the  gaols*  Westfcv** 
case,  3  Rep.  72,  b,  B.  N.  P.  68. 

Evidence  of  the  escape.]  Wherever  the  prisoner  in  execu- 
tion is  in  a  different  custody  from  that  which  is  likely  to  en- 
force payment  of  the  debt,  it  is  an  escape.  Psr  Bulhr,  J., 
Be***  v.  Sutten^  1  B.  end  P.  2T.  Thus  if  a  sheriff's  omoer 
having  taken  a  prisoner  in  execution,  permit  him  to  go  in  com- 
pany with  one  of  his  followers  to  his  own  house,  for  the  pur- 
pose of  settling  his  affairs,  it  is  an  escape.  Ibid.  If  the  de- 
fendant, when  taken  in  execution,  is  seen  at  large  for  ever  so 
abort  a  time,  either  before  or  after  the  retura  of  the  writ,  it  is 
ma  escape.  Per  Dt  Grey,  C.  /.,  Hawkins  v.  PJoswr,  2  W.  B*. 
1949.  If  the  bailiff  of  a  liberty,  who  has  the  return  and  exe- 
cution of  writs,  removes  a  prisoner,  taken  in  execution,  to 
«no  comity  gaol,  situate  out  of  the  liberty,  and  there  delivers 
him  into  the  custody  of  the  sheriff,  it  is  an  escape,  for  which 
she  "bailiff  is  liable.  Beothman  v.  E&rl  of  Surrey,  2  T.  R.  5. 
Where  the  officer,  having  taken  the  party  in  execution,  per- 
mitted him  to  go  to  a  lock-up  house,  kept  by  another  officer, 
not  named  in  the  warrant,  whese  ho  remained  fourteen  days, 
Sofore  the  return  of  the  writ,  it  was  held  no  escape.  Honl- 
ditch  v.  Birch,  4  Taaaf .  608.  Under  a  count  for  a  voluntary 
escape  the  plaintiff  may  give  evidence  of  a  negligent  escape. 
Bkmafm*  v.  Wafer,  2  T.  «.  12©\  If  the  sheriff  receive  the 
sum  indorsed  on  the  writ  from  the  prisoner,  and  before  pay- 
ment over  to  the  plaintiff,  liberate  him,  it  is  an  escape.  Sfcdk- 
jhrd  r.  Avaxn>  14  Ee*\  468, 4  B.  end  C.  31. 
-  By  stat.  8  and  9  W.  III.  c.  27,  s.  8,  if  the  marshal  of  tho 
King's  Bench,  or  warden  of  the  Fleet,  or  their  respective* 
deputy  or  deputies,  or  other  keeper  or  keepers,  of  any  other 
prison  or  prisons,  shall,  after  one  day's  notice  in  writing 
given  for  that  purpose,  refuse  to  show  any  prisoner,  commit- 
ted in  execution,  to  the  creditor,  at  whose  suit  such  prisoner 
was  committed  or  charged,  or  to  hio  attorney,  every  such  re* 
rasa)-  shall' be  adjudged  an  escape  in  law*  And  by  section  9, 
if  any  person  or  persons,  desiring  to  charge  any  person  with 
any  action-  or  execution,  shall  dash*  to  be  informed  by  tho 
said  marshal  or  warden,  or  their  respective  deputy  or  depu- 
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ties,  or  by  any  other  keeper  of  any  other  prison,  whether  such 
person  be  a  prisoner  in  bis  custody  or  not,  the  said  marshal 
or  warden,  or  such  other  keeper  of  any  other  prison,  shall 
pre  a  true  note  in  writing  thereof,  to  the  person  so  request- 
ing the  same,  or  to  his  lawful  attorney,  upon  demand  at  his 
office  for  that  purpose,  or  in  default  thereof  shall  forfeit  the 
sum  of  50/. ;  and  if  such  marshal,  etc.  shall  give  a  note  in 
writing  that  such  person  is  an  actual  prisoner  in  his  or  their 
custody,  every  such  note  shall  be  accepted  and  taken  as  a 
sufficient  evidence  that  such  person  was  at  that  time  a  pri- 
soner in  actual  custody* 

Defence. 

The  defendant  cannot,  under  nil  debet,  give  in  evidence  are- 
taking  of  the  prisoner  on  fresh  pursuit,  before  the  commence- 
ment of  the  action ;  for  by  statute  8  and  9  W.I II.  c.27,  s.  6, 
no  retaking  on  fresh  pursuit  shall  be  given  in  evidence,  on  the 
trial  of  any  issue  io  an  action  of  escape,  unless  the  same  be 
specially  pleaded ;  nor  shall  any  special  plea  be  allowed  with- 
out an  oath  by  the  defendant,  that  the  prisoner  escaped  with- 
out bis  consent,  privity,  or  knowledge.    Where  the  defendant 
pleaded  that  the  prisoner  returned  into  his  custody,  and  that 
he  did  thereupon,  then  and  afterwards,  keep  and  detain  the 
said  prisoner  in  his  custody,  &c,  and  the  plaintiff  traversed 
that  after  the  prisoner's  return  the  defendant  did  keep  and 
detain  him  in  custody,  &c,  in  manner  and  form  as  stated  in 
the  plea,  it  was  held  that  the  plea  was  negatived  by  evidence, 
that  after  the  prisoner's  return  he  again  escaped,  and  died  oat 
of  custody.  Chambers  v.Jones,  11  East,  406.    If  the  defendant 
plead  no  escape,  he  cannot  give  in  evidence  no  arrest,  for  he 
admits  an  arrest  by  his  plea.   B.  N.  P.  67* 
.   If  the  prison  take  fire,  or  be  broken  open  by  the  king's  ene- 
mies, by  means  whereof  the  prisoners  escape,  this  will  excuse 
the  sheriff ;  but  it  is  otherwise  if  the  prison  be  broken  open 
by  the  king's  subjects.  B  N.  P.  66.    So  he  may  show,  under 
the  general  issue,  that  the  escape  was  by  the  fraud  and  covin 
of  the  party  really  interested  in  the  judgment.    Hiseoch  v« 
Jones,  Esq.,  1  M.  and  M.  269. 

The  defendant  may  show  that  the  judgment  against  the  pri- 
soner was  void,  but  not  that  it  was  erroneous ;  thus  he  may 
show  that  the  judgment  was  given  in  an  inferior  court,  in  debt 
on  a  bond  made  extra  jurisdictionem,  for  such  a  Judgment  is 
void.  B.  N.  P.  65, 66.  Watsm  on  Sheriffs,  54.  So  if  the  writ 
of  execution  be  absolutely  void,  the  sheriff  will  not  be  liable  for 
an  escape,  but  it  is  otherwise  when  it  is  only  erroneous* 
Weaver  v.  Clifford,  Cro.  Joe.  3.  Burton  v.  Eyre,  id.  288.  B.  N. 
P.  66. 
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Far  taking  insufficient  Pledgee  in  replevin* 

la  an  action  on  the  case  against  a  sheriff,  for  taking  insuf- 
ficient pledges  in  replevin,  the  plaintiff  must  prove,  1,  the 
taking  of  the  distress;  2,  the  replevying  of  the  distress  by  the 
sheriff,  and  the  proceedings  in  the  replevin ;  3,  the  taking  of 
the  bond ;  4,  the  insufficiency  of  the  sureties*  • 

Evidence  of  the  replevying.]  The  replevying  of  the  distress 
may  be  proved  by  the  original  precept  to  deliver.  If  it  be  in 
the  hands  of  the  bailiff,  he  should  be  served  with  a  subpoena 
duces  tecum  ;  if  it  be  returned  to  the  sheriff,  a  notice  to  pro- 
duce should  be  given  to  let  in  secondary  evidence.  The  con- 
nexion between  the  sheriff  and  the  bailiff  delivering  may  also 
be  proved  by  showing  that  the  sheriff  has  recognised  the  bai- 

Evidence  of  the  taking  of  the  bond.]  Notice  to  produce  the 
bond  should  be  given  to  the  defendant.  Where  it  was  pro- 
duced under  such  notice,  and  it  also  appeared,  that  upon  in- 
quiry made  on  behalf  of  the  plaintiff*,  whether  any  replevin 
bond  had  been  executed,  the  original  bond  had  been  shown  to 
the  plaintiffs'  agent,  and  a  copy  of  it  delivered  to  him,  Abbott, 
C  J.,  was  of  opinion  that,  under  these  circumstances,  it  was 
Unnecessary  to  call  the  subscribing  witness,  and  that  as  against 
the  sheriff  it  must  be  taken  to  be  a  valid  bond.  Scott  v.  Waith- 
man,  3  Stark.  168.  So  where  it  was  proved  that  the  sheriff 
had  assigned  the  bond  to  the  plaintiff,  Abbott,  C.  J.,  was  of 
opinion  that  it  was  not  necessary  for  the  plaintiff  to  prove  the 
execution  by  the  sureties,  for  that  as  against  the  sheriff,  proof 
of  the  assignment  by  him  to  the  plaintiff  was  sufficient.  Barnes 
V.Lucas.  R.  and  M.  264. 

Evidence  of  the  insufficiency  of  the  sureties.']  Some  evidence 
mast  be  given  by  the  plaintiff  of  the  insufficiency  of  the  sure- 
ties ;  but  it  is  said  that  very  slight  evidence  is  sufficient  to 
throw  the  proof  on  the  sheriff,  for  the  sureties  are  known  to 
him,  and  be  is  to  take  care  that  they  are  sufficient.  Saunders  v. 
Darling,  B.  N.  P.  60.  Where  the  sureties  had  recently  been 
bankrupt,  but  were  in  apparent  credit  when  the  bond  was 
taken,  it  was  held  that  the  sheriff  was  not  liable.  H  indie  v. 
Blades,  5  Taunt.  225.  If  a  person,  known  to  the  sheriff,  make 
inquiries  as  to  the  credit  or  reputation  of  a  tradesman,  and  the 
value  of  his  stock,  and  communicate  the  result  of  such  in- 
quiry to  the  sheriff,  it  it  be  favourable,  the  latter  need  not 
make  a  personal  inquiry.  Per  Dallas,  C.J.,  Sutton  v.  Watte, 
8  B.  Moore,  28.  Though  the  sheriff  is  justified  in  taking  a 
person  as  a  surety,  who  appears  to  the  world  to  be  a  person  of 
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responsibility,  yet  if  he  actually  know  that  the  party  is  not 
responsible, or  if,  having  the  means  in  his  power  of  informing 
himself  upon  the  subject,  he  neglect  to  use  them,  then,  not- 
withstanding appearances,  he  is  responsible,  in  the  event  of 
die  fturety  being  really  insufficient.  Per  Abbott,  C,  J.,  Scott  r. 
Waithman,  3  Stark.  170.  In  order  to  prove  the  insufficiency, 
evidence  may  be  given  that  applications  have  beett  made  to 
the  surety  for  mdney  by  different  creditors,  at  different  times, 
which  he  was  unable  to  pay,  and  that  he  had  repeatedly  broken 
his  promises  to  pay.  utoyl&n  v.  Scholey,  6  Esp.  100.  The 
sureties  in  the  bond  may  be  witnesses  to  prove  whether  they 
were  sufficient  or  not.  1  Sound.  195,  g  (n).  Hindte  v.  Bifida, 
5  Taunt.  235. 

The  sheriff  is  only  liable  to  the  extent  to  which  the  sureties4 
themselves  are  liable,  viz.  double  the  value  of  the  goods  dis- 
trained. Evans  v.  Brander,  2  if.  Bl.  547.  Briar  v.  Gsrmff* 
3  Bingh.  59. 

For  a  fake  Return* 

In  an  action  against  a  sheriff  for  a  false  return,  the  plaintiaf 
must  prove,  1,  the  cause  of  action,  or  judgment  as  stated  in 
the  declaration;  2,  the  writ  and  the  return;  3,  the  falsehood 
of  the  return. 

The  mode  of  proving  the  cause  of  action,  ontOj  p.  491 ;  the 
judgment,  ante,  p.  54 ;  and  the  writ  and  return,  ante,  p.  491, 
has  been  already  stated. 

Evidence  to  disprove  the  return.']  The  plaintiff  must  prove  the 
falsehood  of  the  return.  Thus  in  an  action  for  a  false  return 
of  non  est  inventus,  he  may  show  that  the  party  against  whom 
£he  writ  issued  was  publicly  following  his  usual  avocations. 
Beckford  v.  Montague,  2  Esp.  475,  ante,  p.  490.  So  in  an  ac- 
tion for  a  false  return  of  nulla  bona  to  aft. fa.  he  must  show  that 
the  party  had  goods  within  the  bailiwick,  of  which  the  sheriff 
had  notice,  or  might,  by  using  due  diligence,  have  had  notice* 
In  an  action  for  a  false  return  ofnuliu  bona  to  ifi.fa.  against 
the  goods  of  A.  and  B.,  the  plaintiff  must  have  a  verdict,  if 
he  prove  that  A.  only  had  goods*  Jones  v.  Clayton,  4  3f.  and 
&349. 

Defence. 

In  an  action  for  a  false  return  of  nulla  bona  to  a  writ  ofjLJsu, 
the  defendant  may  show  that  the  party  against  whom  the  writ 
issued  has  become  bankrupt,  and  that  a  commission  has  issued 
against  him,  in  which  case  the  bankruptcy  mast  be  regularly 
proved.  B.  N.  P.  41 ;  and  sat  Dewdan  v.  FomU,  4  Cms*. 
38,  supra.  So  the  defendant  may  show  that  he  paid  the 
money  levied  to  the  landlord,  under  8  Anne,  o*  14,  for  i 
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of  rent ;  but  in  tuch  case  tome  evidence,  though  slight,  most 
be  given  of  the  rent  being-due,  and  the  landlord  cannot  be 
called  for  this  purpose ;  for,  if  the  plaintiff  succeed,  the  wit- 
ness would  be  liable  to  an  action  at  the  suit  of  the  sheriff,  in 
which  this  judgment  would  be  evidence  of  special  damage. 
KeighHey  v.  Birch,  3  Campb.  521 .  Where  the  sheriff  returned 
nuUa  bona  after  satisfying  the  landlord's  claim  for  rent,  and  the 
king's  taxes,  and  the  plaintiff  assented  to  his  quitting  posses- 
sion of  the  premises,  and  sut- d  out  a  ca.  ia.,  it  was  held  that  ne 
could  net  afterwards  maintain  an  action  for  a  false  return  to 
the  fi.fa.,  however  unfounded  the  claim  for  rent  might  turn 
otft  tone.  Stuart  v.  Whittaker,  R.  and  St.  310.  So  where  to  a 
jff^/a.  for  301  J.  the  sheriff  returned  that  he  had  levied  only 
13/.,  which  the  plaintiff  accepted,  Abbott,  C.  J.,  held,  that 
by  sucn  acceptance  the  plaintiff  had  waived  all  further  claim 
against  the  sheriff.  Benyon  v.  GarraU,  1  C.  and  P.  154. 

The  defendant  may  sliow  that  the  Judgment  on  which  the 
writ  issued  was  fraudulent  and  void,  ante,  p.  494.  Perm  v» 
SeJwtey,  5  Eg>.  243 ;  and  see  Tyler  v.  Duke  of  Leeds,  2  Stark. 
221. 

Where  the  defence  is,  that  the  goods  in  question  have  been, 
assigned  before  the  execution,  the  plaintiff,  in  reply,  may  show 
the  assignment  fraudulent.  Dewey  v.  Bayntun,  6  East,  VST* 
Where  the  sheriff  relied  upon  a  previous  judgment  and  execu- 
tion, under  which  he  had  levied,  Abbott,  C.  J.,  was  of  opinion, 
that,  in  an  action  for  a  false  return  against  him  (he  not  "being 
indemnified),  it  was  not  competent  to  the  plaintiff  to  show 
that  the  other  judgment  and  execution  were  fraudulent  and 
void;  but,  upon  its  being  suggested  that  Lord  Kenyoo  had 

Sumitted  such  evidence  to  be  given,  Kempland  v.  Macautofr 
take,  65,  he  received  the  evidence,  with  liberty  to  the  -de- 
fendant to  move  to  enter  a  nonsuit  in  case  a  verdict  should 
be  found  for  the  plaintiffs.  Wormall  v.  Yating,  5  B.  ttnd 
C.  661. 

The  defendant  cannot  give  in  evidence,  even  in  mitigation 
of  damages,  an  inquisition  held  by  him  to  inquire  into  the  pro- 
perty of  the  goods.  Gloesop  v.  PoU*  3  M.  andS.  175. 

A  person  who  has  forcibly  taken  the  goods  out  of  the  hands 
of  the  sheriff,  is  competent  to  prove  his  own  property  intWeto, 
finr  the  sheriff  cannot  maintain  an  action  against  him  for  tae 
lwaene,  after  having  returned  nulla  bona,  Tiwmas  ».  Pemm, 
£  Price,  54?.  And  the  assistant  to  a  sheriff's  officer,  who  has 
Won  left  in. possession  under  an  execution,  is  a  competent 
witness  for  the  sheriff,  for  the  judgment  would  net  be  evi- 
dence either  lor  or  against  tie  witness.  Clark  v.  Lwm,  1 C. 
and  P.  156.  ILandM.  32. 
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For  Extortion* 

In  an  action  against  the  sheriff  for  extortion,  the  plaintiff" 
most  prove,  1,  the  judgment,  if  stated  ;  2,  the  Ji.  f  a, ,  or  other 
writ;  3,  the  connexion  between  the  sheriff  and  the  bailiff; 
and,  4,  the  extortion. 

In  debt  on  28  Eliz.  c.  4,  for  extortion  in  executing  *fi.f*.t 
if  the  plaintiff  state  the  judgment  in  his  declaration,  and  that 
execution  was  sued  out  on  the  saidj  udgment,  it  must  be  proved. 
Savage  v.  Smith,  2  W.  Bl.  1101,  5  T.  R.  498.  If  the  statute 
28  Eliz.  c.  4,  be  recited  as  29  Eliz.,  it  is  a  fatal  variance. 
Rumsey  v.  Taffnell,  2  Bingh.  255. 

The  mode  in  which  the  issuing  of  the  ji.  fa.,  onto,  p.  491, 
and  the  connexion  between  the  sheriff  and  the  bailiff,  onto, 
p.  483,  may  be  proved,  has  been  already  stated.  If  the  she- 
riff has  returned  to  the  writ,  that  he  has  caused  to  be  levied, 
&c,  it  will  be  evidence  that  he  has  adopted  the  act  of  the  bai- 
liff as  his  own.  Woodgate  v.  Knateitbull,  2  T.  R.  154.  It  must 
appear  that  the  sheriff  entrusted  the  bailiff  with  his  authority 
in  the  particular  case  in  which  the  latter  has  abused  it,  and 
therefore,  if  the  extortion  be  committed  by  an  officer  not 
named  in  the  warrant,  to  whose  house  the  party  had  been  car- 
ried, the  sheriff  is  not  liable.    George  v.  Perring,  4  Esj>.  63. 

Where  the  money  levied  is  not  sufficient  to  satisfy  the 
plaintiff's  claim,  tbe  retaining  of  any  part  which  ought  to  be 
paid  over  to  the  plaintiff,  is  an  indirect  receiving  or  taking 
from  him  within  the  statute,  28  Eliz.  c.  4.  Buckle  v.  Bewes, 
3  B.  and  C.  688. 

In  an  action  against  a  sheriff's  officer,  on  32  Geo.  II.  c.  28, 
the  plaintiff  must  prove  a  table  of  fees  allowed  by  the  justices. 
Jaques  v.  Whit  combe,  1  Esp.  361.  Martin  v.  Slade,  2  N.  R.  59. 
Martin  v.  Bell,  1  Stark.  417. 


ACTIONS  AGAINST  HUNDREDORS,  &c. 

The  statutes  of  Winton,  the  Riot  act,  the  Black  act,  and 
other  statutes  relating  to  remedies  against  tbe  hundred, 
have  been  repealed  by  7  and  8  Geo.  IV.  c.  27,  and  their  pro- 
visions have  been  partially  restored,  with  considerable  amend- 
ments, by  7  and  8  Geo.  IV.  c.  31.  This  last  statute  took 
effect  on  the  1st  of  July,  1827.  The  following  are  the  only 
clauses  of  it  that  can  be  applicable  to  the  purpose  of  the  pre- 
sent work. 

"  Whereas  it  is  expedient  that  the  several  statutes  now  in 
force  in  that  part  of  the  United  Kingdom  called  England,  re- 
lative to  remedies  against  the  hundred  for  the  damage  occa- 
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stoned  by  persons  riotously  and  tumultuously  assembled, 
should  be  amended,  and  consolidated  into  one  act ;  aod  with 
that  view  the  said  statutes  are,  by  an  act  of  the  present  ses- 
sion of  parliament,  repealed,  from  and  after  tbe  last  day  of 
June  in  the  present  year,  except  as  to  offences  and  other  mat- 
ters committed  or  done  before  or  upon  that  day  :  be  it  there- 
fore enacted  by  the  king's  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  this  act  shall  commence  on  the 
first  day  of  July  in  the  present  year. 

"  II.  And  be  it  enacted,  that  if  any  church  or  chapel,  or  any 
chapel  for  the  religious  worship  of  persons  dissenting  from  the 
united  church  of  England  and  Ireland,  duly  registered  or  re- 
corded, or  any  house,  stable,  coach-house,  outhouse,  warehouse, 
office,  shop,  mill,  malthouse,  hop  oast,  barn,  or  granary,  or  any 
building  or  erection  used  in  carrying  on  any  trade  or  manufac- 
ture, or  branch  thereof,  or  any  machinery,  whether  fixed  or 
moveable,  prepared  for  or  employed  in  any  manufacture,  or  in  any 
branch  thereof,  or  any  steam  engine  or  other  engine,  for  sinking, 
draining,  or  working  any  mine,  or  any  staith,  building,  or  erec- 
tion used  in  conducting  the  business  of  any  mine,  or  any  bridge, 
waggon- way  y  or  trunk  for  conveying  minerals  from  any  mine* 
shall  be  feloniously  demolished,  pulled  down,  or  destroyed,  wholly 
or  in  part,  by  any  persons  riotously  and  tumultuously  assembled 
together,  in  every  auch  case  the  inhabitants  of  the  hundred, 
wapentake,  ward,  or  other  district  in  the  nature  of  a  hundred, 
by  whatever  name  it  shall  be  denominated,  in  which  any  of 
the  said  offences  shall  be  committed,  shall  be  liable  to  yield  full 
compensation  to  tbe  person  or  persons  damnified  by  tl>e  of- 
fence, not  only  for  the  damage  so  done  to  any  of  the  subjects 
jterein-before  enumerated,  but  also  for  any  damage  which  may 
at  the  same  time  be  done  by  any  such  offenders  to  any  fixture, 
furniture,  or  goods  whatever,  in  any  such  church,  chapel, 
house,  or  other  of  the  buildings  or  erections  aforesaid. 

";III.  Provided  always,  snd  be  it  enacted,  that  no  action 
or  summary  proceeding,  as  hereinafter  mentioned,  shall  be 
maintainable  by  virtue  of  this  act,  for  the  damage  caused  by 
any  of  the  said  offences,  unless  the  person  or  persons  damni- 
fied, or  such  of  them  as  shall  have  knowledge  of  the  circum- 
stances of  the  offence,  or  the  servant  or  servants  who  had  the 
care  of  the  property  damaged,  shall  within  seven  days  after 
the  commission  of  the  offence,  go  before  some  justice  of  the 
peace  residing  near  and  having  jurisdiction  over  the  place 
where  the  offence  shall  have  been  committed,  and  shall  state 
upon  oath  before  such  justice  the  names  of  the  offenders,  if 
known,  and  shall  submit  to  the  examination  of  such  justice 
touching  the  circumstances  of  the  offence,  and  become  bound 
by  recognisance  before  him  to  prosecute  the  offenders  when 
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apprehended  i  'provided  also,  that  no  person  stall  be  e 
to  bring  any  such  action,  unlosa  lie  shall  conunemee  the 
within  three  calendar  months   after  the  cossniissiou  of  the 
«ffenc«. 

.  "  IV.  And  be  it  enacted,  that  no  process  for  appearance  in 
any  action  to  be  brought  by  virtue  of  this  act  against  any  ham* 
<Jred  or  other  like  district  shall  be  served  on  any  inhabitant 
thereof,  except  on  the  high  constable,  or  some  one  of  the  two 
constables  (if  there  be  more  than  one)»  who  shall,  within  as* 
yea  days  after  such  service,  give  notice  thereof  to  two  justices 
of  the  peace  of  the  county,  riding,  or  division  in  which  such 
hundred  or  district  shall  be  situate,  residing  in  or  acting  for 
the  hundred  or  district ;  and  such  high  constable  is  hereby 
empowered  to  cause  to  be  entered  an  appearance  in  the  said 
action,  and  also  to  defend  the  same,  on  behalf  of  the  inhabit*' 
ants  of  the  hundred  or  district,  as  he  shall  be  advised  ;  or,  in- 
stead of  defending  the  same,  it  shall  be  lawful  for  him,  with 
the  consent  and  approbation  of  such  justices,  to  eufier  judge- 
ment to  go  by  default;  and  the  person  upon  whom,  as  high 
constable,  the  process  in  the  action  shall  be  served,  shall,  not* 
withstanding  the  expiration  of  his  office,  continue  to  act  fist 
all  the  purposes  of  this  act,  until  the  termination  of  all  pro* 
ceediugs  in  and  consequent  upon  such  action ;  but  if  such  per* 
son  shall  die  before  such  termination,  the  succeeding  high 
constable  shall  act  in  his  stead. 

"V.  And  be  it  enacted,  that  in  any  action  to  be  btenght 
by  virtue  of  this  act  against  the  inhabitants  of  any  hundred  or 
other  like  district,  or  against  the  inhabitants  of  any  county  af 
a  city  or  town,  or  of  any  such  liberty,  franchise*  city,  town,  ofr 
place,  as  is  hereinafter  mentioned,  no  inhabitant  thereof  ahafir 
by  reason  of  any  interest  arising  from  such  inhabitancy*  bar 
exempted  or  precluded  from  giving  evidence  either  fee  Ism 

plaintiff  or  for  the  defeodants. 

*  •  •  *  • 


"  VIII.  And  whereas  it  is  expedient  to  provide  a  si 
mode  of  proceeding  where  the  damage  is  of  small  amount ;  be 
it  therefore  enacted,  that  it  shall  not  be  lawful  for  any  person 
to  commence  any  action  against  the  inhabitants  of  any  hundred 
or  other  like  district,  where  the  damage  alleged  to  hare  beam 
sustained  by  reason  of  any  of  the  Oflfenees  in.  this  act  men* 

tioaed  shall  not  exoeed  the  sum  of  thirty  pounds. 

•  see  • 

"  X.  And  be  it  enacted,  that  if  any  high  constable  shall  re- 
fuse or  negleot  to  exhibit  or  give  such  notioe  as  is  tennises 
in  any  of  the  cases  aforesaid,  it  shall  be  lawful  for  the  nartr 
damnified  to  sue  him  for  the  amount  of  the  damage  sustained, 
such  amount  to  be  recovered  by  an  notion  on  the^ase,  tags* 
ther  with  full  costs  of  suit. 

"  XI.  And  be  it  enacted,  that  every  action  or 
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t$BV*  to  jeoover  compensation  for  the  damage  caused  to  sat 
ejuuch  or  chapel  by  say  of  the  offence*  in  this  act  Mentioned*,,, 
ahallbe  brought  in  the  name  of  the  rector,  vicar,  or  curate  of 
euob  church  ox  ohapel,  or  in  case  there  be  no  rector,  vicar,  or 
wnte>  then,  in  the  names  of  the  church  or  ohapelwardens,  if 
these  b*  any  such ;  and-  if  not,  in  the  name  or  names  of  any 
one;,  or  more  of  the  persons  in* whom  the-  property  of  aooh  cha>- 
peimay  be  vested.;  and  the  amount  recovered  in  any  such  case 
nhaU  be  applied  in  the- rebuilding  or  repairing  such  ohurch  or 
chapel ;  andl  where  any  o£  the  offences  in  this  act  mentioned 
ahaJL  be  committed  on  any  property  belonging  to  a  body  cor- 
porate, such  body  may.  recover  compensation  against  the  hun- 
dred or  other  like  district,  in  the  same  manner,  and  subject 
to.  the  same  conditions,  as  any  person  damnified  is  by  this  act 
enabled  to  do  ;  provided  always,  that  the  several  conditions 
which  are  hereinbefore  required  to  be  performed  by  or  on  be- 
half of  any  person  damnified,  may,  in  the  case  of  a  body  cor* 
porate,  be  performed  by  any  officer  of  such  body  on  behalf 
thereof. 

*•  XII.  And  whereas  the  offences  for  which  compensation  is 
granted  by  virtue  of  this  act  may  bo  committed  in  counties  of 
cities  and  towns,  or  in  such  liberties,  franchises,  oities,  towns, 
and  places,  as  either  do  not  contribute  at  all  to  the  payment  of 
any  county  rate,  or  contribute  thereto,  but  not  as  being  part 
of  any  hundred  or  other  like  district ;  and  it  is  expedient  to 
provide  for  all  such  oases  ;   be  it  therefore  enacted,  that 
where  any  of  the  offences  in  this  act  mentioned  shall  be  com- 
mitted in  a  county  of  a  city  or  town,  or  in  any  such  liberty, 
franchise,  city,  town,  or  place,  the  inhabitants  thereof  shall 
be  liable  to  yield  compensation  in  the  same  manner,  and  under 
the.  same  conditions  and  restrictions  in  all  respects,  as  the  in- 
habitants of  the  hundred.;  and  every  thing  in  this  act  in  any 
way  relating  to  a  hundred,  or  to  the  inhabitants  thereof,  shall 
equally,  apply  to  every  county  of  a  city  or  town,  and  to  every 
such  liberty,  franchise,  city,  town,  and  place,  and  to  die  in- 
habitants thereof;  and  where  the  justices  of  the- peace  of  the 
oouDty,  riding,  or  division,  are  excluded  from  holding  juris* 
diotionjn  any  such  liberty,  franchise,  city,  town,  or  place,  in 
every  such  case  all  the  powers,  authorities,  and  duties  by  this 
act  given  to  or  imposed  on  such  justices,  shall  be  exercised 
and  performed  by  the  justices  of  the  peace  of  the  liberty,  fran- 
chise, city,  town,  or  place  in  which  the  offence  shall  be  com- 
mitted ;  and  where  the  offence  shall  be  committed  in  a  county 
of  a  city  or*  town,  all  the  like  powers,  authorities,  and5  duties 
ejkaU  be  exercised  and  performed  by  the  justices  of  the  peace 
of  such  county  of-  a  city  or  townr,  and  in  every  action  to  be 
brought  or  summary  claim  to  be  preferred  under  this  act 
against  the  inhabitants  of  a  county  of  a  city  or  town,  or  of  any 
ajuoh  Ubexjty,  franchise,  city,  town,  or  place,  the  process  for 
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appearance  in  the  action,  and  the  notice  required  in  the  case 
of  the  claim,  shall  he  served  upon  some  one  peace  officer  of 
such  county,  liberty,  franchise,  city,  town,  or  place  ;  and  all 
matters  which  by  this  act  the  high  constable  of  a  hundred  is 
authorized  or  required  to  do  in  either  of  such  cases,  shall  be 
done  by  the  peace  officer  so  served,  who  shall  have  the  same 
powers,  rights,  and  remedies,  as  such  high  constable  has  by 
virtue  of  this  act,  and  shall  he  subject  to  the  same  liabilities ; 
and  shall,  notwithstanding  the  expiration  of  his  office,  conti- 
nue to  act  for  all  tbe  purposes  of  this  act  until  the  termination 
of  all  proceedings  in  and  consequent  upon  such  action  or 
claim ;  but  if  he  shall  die  before  such  termination,  his  succes- 
sor shall  act  in  his  stead." 

From  the  above  extract  it  will  appear,  that  the  remedy 
given  by  the  statute  of  Winton  against  the  hundred ,  in  the  case 
of  robbery,  and  by  the  Black  act  in  the  case  of  certain  mali- 
cious injuries  to  property,  unaccompanied  bj  riot,  is  abo- 
lished. 

On  the  issue  Not  guilty,  the  plaintiff  must  be  prepared  to 
prove  1,  his  interest  in  the  property  injured ;  2,  the  of- 
fence ;  3,  that  it  was  committed  within  the  hundred,  &c. ; 
4,  the  examination  of  himself  or  servant,  agreeably  to  the 
statute  ;  5,  the  recognizance  to  prosecute ;  6,  the  amount 
of  damage ;  7,  the  commencement  of  the  action  within  three 
calendar  months. 

The  cases  cited  hereafter  are  all  decisions  on  the  old  sta- 
tutes, and  are  ooly  inserted  where  they  seem  applicable  to 
tbe  recent  act* 

Interest  of  the  plaintiff.]  The  bare  trustee  of  a  satisfied  term 
is  entitled  to  sue  for  damages.  Pritehet  v.  Waldron,  5  T.  A.  14* 
— (Riot  act.)  Parties  jointly  interested  iu  the  property  may 
join  in  the  action.  Winter  stoke  Hundred's  cote,  Dy.3TOtm. — 
(Stat.  Winton.)  Where  the  propeity  injured  consists  of  a 
church  or  chapel,  or  belongs  to  a  corporation,  the  11th  section 
of  the  act  points  out  the  parties  who  are  to  sue.  A  rever- 
sioner may  sue  for  the  damage  sustained  by  him,  Petiew  v. 
Jnhab.  of  Wonford,  9  B.  and  C.  134 ;  though  die  hundred  may 
thereby  be  subjected  to  several  actions.  S.  C.  148.— (Black 
act.) 

The  offence.]  By  7  and  8  Geo.  IV.  c.  30,  s.  8,  it  is  enacted 
that"  if  any  persons  riotously  and  tumultuously  assembled 
together  to  the  disturbance  of  the  public  peace,  shall  unlaw- 
fully and  with  force  demolish,  pull  down,  or  destroy,  or  begin 
to  pull  down,  demolish,  or  destroy  any  church  or  chapel,  or 
any  chapel  for  the  religious  worship  of  persons  dissenting 
from  the  united  church  of  England  and  Ireland,  duly  regis- 
tered or  recorded  j  or  any  house*  stable,  coach-house,  out- 
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house,  warehouse,  office,  shop,  mill,  malt-house,  hop-oast, 
barn,  or  granary,  or  any  building  or  erection  used  in  carrying 
on  any  trade  or  manufacture,  or  any  branch  thereof;  or  any 
machinery,  whether  fixed  or  moveable,  prepared  for  or  em- 
ployed iu  any  manufacture,  or  any  branch  thereof;  or  any 
jsteam-engiue  or  other  engine  for  sinking,  draining,  or  work- 
ing any  mine;  or  any  staith,  building,  or  erection  used  in 
conducting  the  business  of  any  mine ;  or  any  bridge,  waggon- 
way,  or  trunk  for  conveying  minerals  from  any  mine  ;  every 
such  offender  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  suffer  death  as  a  felon. 

As  this  section  corresponds  almost  verbally  with  the  section 
of  7  and  8  Geo.  4,  c.  31,  which  gives  the  action  against  the  ' 
hundred,  it  is  presumed  that,  in  order  to  entitle  the  party  to 
that  remedy,  the  offence  must  be  a  felony  within  the  above 
clause.  See  Reid  v.  Clarke,  7  T.  R.  496.-r-(Riot  act.)  The 
38th  section  of  57  Geo.  III.  c.  19,  which  extended  the  remedy 
to  all  cases  of  injury  to  buildings  by  rioters,  is  repealed  by 
7  and  8  Geo.  IV.  c.  27  ;  so  that  where  the  injury  is  partial  it 
will  be  matter  of  inquiry  (as  formerly  under  the  riot  act) 
whether  the  acts  of  the  rioters  constitute  a  "  beginning  to 
demolish"  within  the  above  clause.  The  following  cases 
were  decided  on  the  riot  act. 

Where  a  riotous  mob  broke  the  windows,  sashes,  and  shut- 
ters of  a  house,  in  order  to  compel  the  occupier  to  illuminate, 
this  was  held  not  within  the  act.  Reid  v.  Clarke,  supra.  It  is 
a  question  for  the  jury,  whether  the  rioters  intended  to  stop 
short  of  demolition,  or  to  proceed  to  further  acts  to  effect  their 
purpose.  Burrows  v.  Wright,  1  East,  615.  During  the  riots 
respecting  the  corn  bill,  the  mob  attacked  the  plaintiff's  house, 
and  proceeded  to  break  his  windows,  shutters,  fanlight  over 
his  door,  &c,  when  the  military  appeared  and  dispersed 
them :  held  sufficient  evidence  of  a  beginning  to  demolish. 
Sampson  y.  Chambers,  4  Campb.  221.  On  the  same  occasion, 
where  the  mob  voluntarily  retired  after  doing  similar  mischief 
to  tbe  plaintiff's  house,  the  jury,  under  the  direction  of  Lord 
Bllenborough,  found  for  the  defendants.  Lord  King  yrCham- 
hers,  ib.  377.  A  mob  attacked  the  plaintiff's  house,  with  in- 
tent to  liberate  a  comrade  iu  custody  there,  and  did  many  acts 
of  violence  to  the  property  :  per  Lord  Bllenborough — "  The 
question  is,  what  was  the  purpose  of  the  mob,  and  whether,  if 
they  could  not  have  rescued  their  leader,  tbey  would  not  have 
proceeded  to  demolish  the  house,  as  they  threatened,  unless 
his  escape  had  intervened.  It  is  a  principle  of  law,  that  a 
person  intends  to  do  that  which  is  the  natural  effect  of  what 
he  does.  If,  therefore,  •  the  pulling  down  the  house  was  in- 
tended as  a  means  of  getting  at  him,  they  intended  to  demo- 
lish the  house."  Beckwkh  v.  Wood,  2  Stark.  263.  See  alto  Holt's 
N.  P.  C.  203. 
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Out  the  5?  Geo.  IXf.  c.  19,  where  the  words  an  "  Souse* 
shop,  orother  buildiog  wbatewp,"  tb>  court  of  King**  Bench 
held  that  huttings,  erected  to  take  the  pel!  at  eleetiona,  were 
not  withia  the  description.  Alien  v.  Ayre,  3  2>.  and  A.  90. 

GssMsittfti  tattfe*  tfo  fef»aW,  $<?.]  The  offence  most  be 
proved  to  have  been  oummitted  within  the  Hundred,  or  other 
district  or  plaoe  named  in  thedeelaration,  and  which  most  lie 
one  of  the  different  classes  of  place*  enumerated  in  the  2 d  or 
tsUh  sections.  Where  a  distinct  hundred  is  called  the  ««  half 
hundred "  or  "  upper  hundred"  of  A.,  and  thf  action  is 
brought  'against  the  "  hundred  of  A.,"  the  plaintiff  must  be 
nonsuited.  2  Sound.  (WiUumub)  375, b.  n(3),  citing ComuMtt 
«***  Hob.  246* — (Stat.  Winton.)  Bat  if  the  half  hundred  of 
Ab  be  in  faot  only  partof  hundred  A.,  the  defendant  must  plead 
in  abatement.  Ibid. 

Examination  cf  party,  6fr.]  See  s.  3,  of  stat.,  ntpra.  The 
seven  days  oug^t*,  it  seems,  to  be  reckoned  exclusively  of  the 
day  on  which  die  offence  was  committed.  Petlew  r.  Ink  Wm- 
fird,  9  B.  andC.  134  (■Black  act).  The  words  of  the  Black 
act,  9  Geo.  I.  c.  2f,  aifier  slightly  from  those  of  the  above 
statute,  and  are  as  follow : — "  No  person  or  persons  shall  be 
enabled  to  recover*  &o.  unless  he  or  they  shall  within  four 
days,  &c*  give  in  ms>  her,  or- their  examination  upon  oath, 
or  the  examination  upon  oath  of  his,  her;  or  their  servant  or 
servants  that  had  the  care  of  his  or  their  bouses,  Sec."  On 
this  clause  it  has  been  decided,  that  where  the  premises  in- 
jured are  under  the  care  of  several  servants,  they  should  ail 
be  examined.  Da**  of  Somen*  v.  Hundred  Mere>  4  B.  and  CI 
167".  Where  a  tenant  quitted  the  premises  during  the  hay 
harvest,  and  the  steward  offaew,  living  at-  a  distance,  di- 
rected certain  persons  to  get  in  the  hay,  who  took  possession 
of*  the  farm  for  this  purpose,  and  carried  on  their  work  under 
the  superintendence  of  an  under-steward,  held  that  these 
latter,  and  not  the- steward,  were  the  persons  to  be  exa» 
mined.  S<  C,  Und..  Where  the  reversioner  sued/  his  own  oath 
wee  held  sufficient,  without  examining  the  tenant  or  his  ser- 
vants. .  PelUw  n  Hundred  Wonford,  supra.  1 1  ia  unnecessary  to 
examine  both  servants  and- owner ;  if 'the  latter  is  in  residence, 
ox  is  only  casually  absent  for  a  short  time,  his  oath  is  enough; 
but  where  he  has  no  superintendence,  and  has  left  the  house 
in  the  charge  of  servants,  the  latter  are  the  proper  persons  to 
be  examined.  Rolfe  v.  Hund.  Elthome,  1  M.  and  M.  185.  On 
the  similar  clause  of  62  Gee.  HI.  c.  ISO,  s.  4,  it  was  ruled 
that,  where  the  premises  demolished  belonged  to  several  part- 
ners* all,  who  were  present  at  tbe  transaction,  ought*  to  nave 
Keen  .examined;  or  the  affidavit  of  the  one  examined  should 
at  least  negative  that  the  rest  had  any  knowledge  of  the  of- 
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fenders,  Netkam  v.  i4nmCngwff,  1  JB.  und  A,  146*  It  may  to  in- 
ferred from  this  case,  and  from  the  dictum  of  Holroya  J.,  & 
DukeefSomenet  v.  Hund*.  Mtre,  that  the  examination  of  all  the 
owners,  or  o#  the  servants,  was  not  necessary  under  the  ferr 
mer  statutes,  where  the  persons  omitted  were  shown  to  be 
ignorant  of  the  subject  matter  of  inquiry.  If  so»  the  intro- 
duction of  the  words  in  the  recent  statute,  vis. — "  or  such 
of  them  as  shall  have  knowledge  of  the  circumstances  of  the 
offence  "  makes  no  material  difference  in  its  construction* 

In  the  stat.  27  Elis.  o.  13,  (Hue  and  Cry,)  the  examine*, 
tion  is  to  be  before  a  "  justice  of  the  peace  of  the  county  in- 
habiting within  the  hundred,  or  near  unto  the  same."  Under 
this,  it  has  been  decided,  that  though  the  examining  justice 
lived  several  miles  off,  and  there  were  many  others  living 
nearer,  it  was  sufficient ;  the  act  being  only  directory  in  that 
respect.  Lake  v.  Hund,  Croydon,  B.  N.  P.  186.  It  was  also  held 
no  objection  that  the  examination  took  place  out  of  the  juris- 
diction by  a  justice,  who  was  usually  commorant  with  his  fa- 
mily within  the  jurisdiction.  HeUer  v.  Hundred  Benhuret,  Cf#. 
Car,  211.  It  must  be  observed,  however,  that  the  words  of 
the  recent  act  are  not  exactly  similar  to  those  of  Stat.  Elis. 

Under  the  Black  Act  it  was  held  that  the  plaintiff  was  not 
bound  in  his  examination  to  state  his  luqwion  respecting  the 
offender.  Pelltw  v.  Hundred  Wonford,  tupra.  It  is  unnecessary 
for  the  justices  of  the  peace  to  take  the  examination  in 
writing;  it  is  sufficient  for  him  to  appear  at  the  trial,  and  de- 
pose the  substance  of  the  affidavit,  Graham  v.  Hundred  Be* 
eontree,  B.  N.  P.  186,  (stat.  27  Eliz.)  But  if  the  affidavit  be 
in  writing,  no  other  evidence  of  the  examination  shall  be  ad- 
mitted. Ibid.  Proof  that  the  person  who  took  the  examination 
was  acting  as  a  justice  of  the  peace,  is  sufficient,  and  the 
affidavit  may  be  read  on  proof  that  it  was  delivered  to  the 
person  producing  it  by  the  justice's  clerk,  without  proving  his 
hand- writing.  Per  Parker  C.  J.,  ibid. 

Amount  qf  damage."]  The  statute  entitles  the  plaintiff  to  recover 
compensation  for  damage  done  at  the  same  time  by  the  rioters 
to  any  fixture,  furniture,  or  goods  whatever,  in  the  buildings 
.or  erections  therein  named,  s.  3.  Neither  the  Riot  nor  the 
Black  Act  contained  any  express  provision  of  this  kind.  Yet 
where  tbe  injury  done  to  personal  property  was  the  immediate 
effect  of  the  act  of  demolition,  or  if  the  destruction  of  fur- 
niture, &c.  and  demolition  of  the  building  were  parts  of  the 
same  riotous  transaction,  and  done  at  the  same  time,  the  plain* 
tiff  was  allowed  to  include  the  whole  in  his  damages.  Hyde  v. 
Cogan,  Dougl.  699  (Riot  Act).  So  where  in  pulling  down  a 
house  damage  was  done  to  the  garden  appurtenant,  TVUtnot  v. 
Hortan,  ibid,  701  (n).  So  where  the  rioters  broke  into  a  flour 
seller's  house,  and  damaged  the  flour  in  the  course  of  demo* 
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iishing  tbe  house.  Greasley  v.  Higginbottom,  1  East,  636.  Bat 
where  a  distinct  and  substantive  offence  was  committed  by 
«ome  of  the  mob,  as  where  the  flour  (in  the  last  case)  was 
stolen,  or  compulsorily  parted  with  by  the  dealer  at  an  under 
price ;  or  where  money,  plate,  etc.  -  were  missing  after  the 
riot,  Smith  v.  Bolton,  Holt,  N.  P.  201 ;  or  where  the  mob  broke 
-into  a  gunmaker's,  and  carried  away  the  arms  for  their  own 
«use,  Beckwith  v.  Wood,  1  B.  and  A,  487 ;  in  these  cases  the 
hundred  was  held  not  liable.  And  such,  it  is  apprehended, 
still  continues  to  be  the  law,  notwithstanding  the  words  of 
additional  liability  inserted  in  the  present  act. 

Where  the  damage,  alleged  to  have  been  sustained,  does 
not  exceed  30/.  no  action  lies,  sees.  Q. 

Commencement  ef  the  action.']  Where  the  commencement  of 
the  action  does  not  appear  by  the  record  to  have  been  within 
three  calendar  months,  the  plaintiff  must  produce  a  copy  of 
the  original,  2  Sound,  375,  a.  n.  (3).  In  Norrig  v.  Hundred 
Gawtry,  Hob.  139  (stat.  Winton),  the  day  of  committing  the 
offence  was  included  in  the  computation.  But  this  seems  at 
variance  with  the  later  case  of  PeUew  v.  Wonford,  9  B.  and  C. 
134. 

Competency  of  witnesses.]  Inhabitants  of  the  hundred,  dis- 
trict, &c.  are  not  exempted  or  precluded  from  giving  evidence 
on  either  side  (sect.  5). 
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Bill  of  Exceptions. 


SEPARATE  from  the  record,  at  to  the  effect  of  evidence,  in  K.B. 
(Tidd's  Farms,  373,  5*A  edit.) 

to  wit.    Be  it  remembered,  that  in  the  term  of , 

in  the year  of  the  reign  of  our  sovereign  lord  George  the 

Third,  now  king  of  the  united  kingdom  of  Great  Britain  and 

Ireland,  &c.  came  A,  B.  by his  attorney,  into  the  court 

of  our  said  lord  the  king  before  the  king  himself  at  Westmin- 
ster, and  impleaded  C.  D.  in  a  certain  plea  of  trespass  on  the 
case  upon  promises;  on  which  the  said  A.  B.  declared  agaiust 
him  that,  &c.  {set  out  the  declaration  and  other  pleadings,  and  pro- 
ceed at  folium :")  And  thereupon  issue  was  joined  between  the 
said  A,  B.  ana  the  said  C.  D.  And  afterwards,  to  wit,  at  the 
sittings  of  nisi  priut,  holden  at  the  Guildhall  of  the  city  of 

London  aforesaid,  in  and  for  ihe  said  city,  on the  

day  of in  the year  of  the  reign  of  our  said  lord  the 

king,  before  the  right  honourable  Edward  Lord  Ellenborongh, 
cbief-juatice  of  our  said  lord  the  king,  assigned  to  hold  pleas 
in  the  court  of  our  said  lord  the  king  before  the  king  himself, 
Edward  Law,  Esquire,  being  associated  unto  the  said  chief- 
justice,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  the  aforesaid  issue  so  joined  between  the  said 
parties  as  aforesaid,  came  on  to  be  tried  by  a  jury  of  the  city 
of  London  aforesaid,  for  that  purpose  duly  impanelled,  that  is 
to  say,  E.  F.  of and  G.  H.  of ,  &c.  (names  and  ad- 
dition* of  jury,)  good .  and  lawful  men  of  the  said  city  of  Lon- 
don: at  which  day,  came  there  as  well  the  said  A.  B.  as  the 
said  C.  D.  by  their  respective  attornies  aforesaid ;  and  the 
jurors  of  the  jury  aforesaid,  impanelled  to  try  the  said  issue, 
being  called,  also  came,  and  were  then  and  there  in  due  man- 
ner chosen  and  sworn  to  try  the  same  issue ;  and  upon  the 
trial  of  that  issue,  the  counsel  learned  in  the  law  for  the  said 
A.  B.  to  maintain  and  prove  the  said  issue  on  his  part,  gave 
in  evidence,  that,  &c.  (here  set  out  the  evidence  on  the  part  of  the 
plaintiff,  and  afterwards  that  on  the  part  of  the  defendant,  and  then 
proceed  as  follows:)  Whereupon  the  said  couusel  for  the  ■  said 
C.  D.  did  then  and  there  insist  before  the  said  chief- justice, 
on  the  behalf  of  the  said  C.  D.  that  the  said  several  matters 
so  produced  and  given  in  evidence  on  the  part  of  the  said 
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C.  D.  as  aforesaid,  were  sufficient,  and  ought  to  be  admitted 
aod  allowed  as  decisive  evidence,  to  entitle  the  said  C.  D.  to 
a  verdict,  and  to  bar  the  said  A.  B.  of  his  action  aforesaid ; 
and  the  said  counsel  for  the  said  C.  D.  did  then  and  there  pray 
the  said  chief-justice,  to  admit  and  allow  the  said  matters  so 
produced  and  given  in  evidence  for  the  said  C.  D.  to  be  con- 
clusive evidence  in  favour  of  the  said  C.  D.  to  entitle  him  to 
a  verdict  in  this  cause,  and  to  bar  the  said  A.  B.  of  his  action 
aforesaid  :  But  to  this  the  counsel  learned  in  the  law  of  the 
said  A.  B.  did  then  and  there  insist,  before  the  said  chief- 
justice,  that  the  same  were  not  sufficient,  nor  ought  to  be  ad- 
mitted or  allowed  to  entitle  the  said  C.  D.  to  a  verdict,  or  to 
bar  the  said  A,  B.  of  his  action  aforesaid ;  and  the  said  chief- 
justice  did  then  and  there  declare,  and  deliver  his  opinion  to 
the  jury  aforesaid,  that  the  said  several  matters  so  produced 
and  given  in  evidence  on  the  part  of  the  said  C.  D.  were  not 
sufficient  to  bar  the  said  A.  B.  of  his  action  aforesaid,  and 
with  that  direction  left  the  same  to  the  said  jury  ;  and  the  jury 
aforesaid  then  and  there  gave  their  verdict  for  the  said  A.  B. 

and 1,  damages ;  whereupon  the  said  counsel  for  the  said 

C.  D.  did  then  and  there,  on  the  behalf  of  the  said  C.  D.  ex- 
cept to  the  aforesaid  opinion  of  the  said  chief-justice,  and 
insisted  on  the  said  several  matters,  as  an  absolute  bar  to  the 
•aid  action :  And  inasmuch  as  the  said  several  matters  so  pro- 
duced and  given  in  evidence  on  the  part  of  the  said  C.  D.  and 
by  his  counsel  aforesaid  objected  and  insisted  on  as  a  bar  to 
the  action  aforesaid,  do  not  appear  by  the  record  of  the  verdict 
aforesaid,  the  said  counsel  for  the  said  C.  D.  did  then  and  there 
propose  their  aforesaid  exception  to  the  opinion  of  the  said 
chief-justice,  and  requested  him  to  put  his  seal  to  this  bill  of 
exceptions,  containing  the  said  several  matters  so  produced 
and  given  in  evidence  on  the  part  of  the  said  C.  D.  as  afore- 
•aid,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided :  And  thereupon  the  said  chief-justice,  at  the 
request  of  the  said  counsel  for  the  said  C.  D.  did  put  his  seal 
to  this  bill  of  exceptions,  pursuant  to  the  aforesaid  statute  in 

such  case  made  and  provided,  on  the  said day  of , 

in  the  —  year  of  the  reign  of  his  present  majesty. 

Bill  if  exoeptiont  tobe  texhed  to  the  record,  «i  to  m  witnett'e  being 
bound  to  ameer  a  question  tending  to  disgraee  kirn,  in  Rm  J. 
(7W'<  Form*,  375.) 

(After  the  end  of  the  iane,  and  oxoard  of  the  venire  fades,  pro- 
teed  mifoUowt:) 

Which  said  issue,  in  form  aforesaid  joined  between  the 
id  parties,  afterwards,  to  wit,  at  the  sittings  of  mm 
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holden  at  Westminster  Hall,  in  and  for  tbe  county  of  Middlesex, 

on the dav  of ,  in  tbe year  of  the  reign  of 

our  lord  the  now  king,  before  tbe  right  honourable  Edward 
Lord  EUenborough,  chief-justice  of  our  said  lord  tbe  king,  as- 
signed to  hold  pleas  in  the  court  of  our  said  lord  the  king  be- 
fore the  king  himself,  Edward  Law,  Esquire,  being  associated 
unto  the  said  chief-justice,  according  to  tbe  form  of  the  statute 
in  such  case  made  and  provided,  came  on  to  be  tried  by  a  jury 
of  the  said  county  of  Middlesex,  for  that,  purpose  duly  impa- 
nelled :    At  which  day  came  there  as  well  the  said  A,  B.  as 
the  said  C.  D.  by  their  respective  attornies  aforesaid ;  and  the 
jurors  of  the  jury  aforesaid,  impanelled  to  try  the  said  issue, 
being  called,  also  came,  and  were  then  and  there  in  due  man- 
ner chosen  and  sworn  to  try  the  said  issue :  And  upon  tbe 
trial  of  that  issue,  one  E.  F.  was  produced  and  examined  upon 
oath  as  a  witness,  by  the  counsel  learned  in  the  law  for  the 
said  A.  B.  in  support  of  the  said  action ;  and  upon  the  cross- 
examination  of  tbe  said  E.  F.  by  the  counsel  learned  in  the 
law  for  the  said  C.  D.  the  said  E.  F.  was  asked  by  the  said 
last-mentioned  counsel,  whether  he  had  not  been  imprisoned, 
upon  a  conviction  for  forging  a  coal-meter's  ticket :  Where- 
upon the  said  chief-justice  then  and  there  interposed,  and  be- 
fore the  said  E.  F.  had  given  any  answer  to  the  said  question, 
declared  and  delivered  his  opinion,  that  the  said  E.  F,  was 
not  bound  to  answer  the  said  question ;  and  the  said  £.  F. 
thereupon  then  and  there  refused  to  answer  the  same  :  And 
afterwards,  at  tbe  said  trial,  the  said  chief-justice,  in  sum- 
ming up  the  evidence  given  in  the  said  cause  to  the  jury  afore- 
said, did  further  declare  and  deliver  his  opinion  to  the  said 
jury,  that  the  said  E.  F.'s  refusal  to  answer  tbe  said  question, 
threw  no  manner  of  discredit  upon  him  the  said  E.  F. ;  and 
the  jury  aforesaid  thereupon  then  and  there  gave  their  verdict 

for  the  said  A.  B.  and /.  damages :  Whereupon  tbe  said 

counsel  for  the  said  C.  D.  did  then  and  there  on  behalf  of  the 
said  C.  D.  except  to  tbe  aforesaid  opinion  of  the  said  chief- 
justice,  and  insisted  that  the  said  E.  F.  was  bound  to  answer 
the  said  question,  and  that  his  refusal  to  answer  the  same  was, 
and  ought  to  be  considered  by  the  said  jury,  as  an  impeach- 
ment of  his  credit :  And  inasmuch  as  the  said  several  matters 
hereinbefore  mentioned  do  not  appear  by  the  record,  &c.  (a$ 
in  the  last.) 
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Affidavit  to  put  cff  trial  on  account  of  absence  rf  material  witness. 

(TidaVs  Forms,  310.) 

In  the  King's  Bench,  &c.  A.  B.  plaintiff, 

and 
C.  D.  defendant. 

C.  D.  of ,  the  defendant  in  this  cause,  maketh  oatli  and 

saith,  that  issue  waa  joined  in  this  cause,  in t«-rm  last 

past,  and  that  notice  was  given  for  the  trial  thereof  at  the 
—  sitting  within  (or,  at  die  sittings  after)  the  said  term : 
And  this  deponent  further  saith,  that  £.  F.  late  of  —  is  a 
material  witness  for  him  this  deponent  in  the  said  cause,  aa 
he  is  advised  and  believes,  and  tbat  he  cannot  safely  proceed 
to  the  trial  thereof,  without  the  testimony  of  him  the  said 
E.  F.  And  this  deponent  further  saith,  that  in  consequence 
of  the  notice  of  trial  so  given  as  aforesaid,  he  this  deponent 
caused  inquiry  to  he  made,  &c.  (stating  the  nature  and  remit  °f 
the  inquiry  made  after  the  witness,  and  the  time  when  he  it  likely  to 
attend,) 

Sworn,  &c.  CD. 
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Stat.  1  Will.  IV.  c.  22. 


An  Act  to  enable  Courts  of  Law  to  order  the  Examination  of  Wit- 
nesses upon  Interrogatories  and  otherwise. 

*  WHEREAS  great  difficulties  and  delays  are  often  experi- 
enced, and  sometimes  a  failure  of  justice  takes  place,  in  ac- 
tions depending  in  courts  of  law,  by  reason  of  the  want  of  a 
competent  power  and  authority  in  the  said  courts  to  order  and 
enforce  the  examination  of  witnesses,  when  the  same  may  he 
required,  before  the  trial  of  a  cause :  And  whereas,  by  an  act 
passed  in  the  thirteenth  year  of  the  reign  of  his  late  Majesty 
King  George  the  Third,  intituled,  An  Act  for  the  establishing 
certain  Regulations  for  the  better  Management  of  the  Affairs  if  the 
East  India  Company,  as  well  in  India  as  in  Europe,  certain  powers 
ate  given  and  provisions  made  for  the  examination  of  wit- 
nesses in  India  in  the  cases  therein-mentioned ;  and  it  is  ex- 
pedient to  extend  such  powers  and  provisions :  Be  it  there- 
fore enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  tern* 
poral,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  all  and  every  the 
powers,  authorities,  provisions,  and  matters  contained  in  the 
said  recited  act,  relating  to  the  examination  of  witnesses  in 
India,  shall  be  and  the  same  are  hereby  extended  to  all  colo- 
nies, islands,  plantations,  and  places,  under  the  dominion  of 
His  Majesty  in  foreign  parts,  and  to  the  judges  of  the  several 
courts  therein,  and  to  all  actions  depending  in  any  of  his  Ma- 
jesty's courts  of  law  at  Westminster,  in  what  place  or  coun- 
try soever  the  cause  of  action  may  have  arisen,  and  whether 
the  same  may  have  arisen  within  the  jurisdiction  of  the  court 
to  the  judges  whereof  the  writ  or  commission  may  be  di- 
rected, or  elsewhere,  when  it  shall  appear  that  the  examina- 
tion of  witnesses  under  a  writ  or  commission  issued  in  pur- 
suance of  the  authority  hereby  given  will  be  necessary  or  con- 
ducive to  the  due  administration  of  justice  in  the  matter 
wherein  such  writ  shall  be  applied  for. 

II.  And  be  it  further  enacted,  when  any  writ  or  commission 
shall  issue  under  the  authority  of  the  said  recited  act,  or  of 
the  power  hereinbefore  given  by  this  act,  the  judge  or  judges 
to  whom  the  same  shall  be  directed  shall  have  the  like  power 
to  compel  and    enforce  the  attendance  and  examination  of 
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witnesses  as  tbe  court  whereof  they  are  judges  doe«  or  mar 
possess  for  that  purpose  in  suits  or  causes  depending  in  such 
court. 

III.  And  be  it  further  enacted,  that  the  costs  of  every  writ 
or  commission  to  be  issued  under  the  authority  of  tbe  said 
recited  act,  or  of  the  power  hereinbefore  given  by  this  act,  in 
any  action  at  law  depending  in  either  of  tbe  said  courts  at 
Westminster,  and  of  the  proceedings  thereon,  shall  be  in  the 
discretion  of  the  court  issuing  the  same. 

IV.  And  be  it  further  enacted,  that  it  shall  be  lawful  to  and 
for  each  of  the  said  courts  at  Westminster,  and  also  the  court 
of  common  pleas  of  the  county  palatine  of  Lancaster,  sad 
the  court  of  pleas  of  the  county  palatine  of  Durham,  and  the 
several  judges  thereof,  in  every  action  depending  in  such 
court,  upon  the  application  of  any  of  tbe  parties  to  such  suit* 
to  order  the  examination  on  oath,  upon  interrogatories  ox 
otherwise,  before  the  master  or  prothonotary  of  the  said  court* 
or  other  person  or  persons  to  be  named  in  such  order,  of  any 
witnesses  within  the  jurisdiction  of  tbe  court  where  the  ac- 

S"  ?n  shall  be  depending,  or  to  order  a  commission  to  issue  for 
e  examination  of  witnesses  on  oath  at  any  place  ox  places 
out  of  such  jurisdiction*  by  interrogatories  or  otherwise*  and 
by  the  same  or  any  subsequent  order  or  orders  to  give  aU 
such  directions  touching  the  time,  place,  and  manner  of  such 
examinations  as  well  within  the  jurisdiction  of  the  court 
wherein  the  action  shall  be  depending  as  without,  and  ail  other. 
matters  and  circumstances  connected  with  suchexaminatioDf» 
a>  may  appear  reasonable  and  just. 

V.  And  he  it  further  enacted,  that  when  any  rule  or  order 
shall  be  made  for  the  examination  of  witnesses  within  the  ju- 
risdiction of  the  court  wherein  the  action  shall  be  depending, 
ay  authority  of  this  act,  it  shall  be  lawful  for  the  court,  ox 
any  judge  thereof,  in  and  by  the  first  rule  or  order  to  be  made 
in  the  matter,  or  any  subsequent  rule  or  order,  to  command 
the  attendance  of  any  person  to  be  named  in  such  rule  or 
order  for  the  purpose  of  being  examined,  or  the  production  of 
any  writings  or  other  documents  to  be  mentioned  in  such  rule 
or  order,  and  to  direct  the  attendance  of  any  such  person  to 
he  at  bis  own  place  of  abode,  or  elsewhere,  if  necessary  ox 
•convenient  so  to  do;  and  the  wilful  disobedience  of  any  such 
rule  or  order  shall  be  deemed  a  contempt  of  court,  and  pro- 
ceedings may  be  thereupon  had  by  attachment  (the  judge's 
order  being  made  a  rule  of  court  before  or  at  the  time  of  the 
application  for  an  attachment),  if,  in  addition  to  the  service 
of  the  rule  or  order,  an  appointment  of  tbe  time  and  place  of 
attendao.ee  in  obedience  thereto,  signed  by  the  person  or  per* 
sons  appointed  to  take  tbe  examination,  or  by  one  or  more  of 
-such  persons,  shall  be  also  served  together  with  or  after  the 
service  of  such  rule  or  order:    Provided  always,  that  every 
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person  whoso  attendance  shall  be  to  required  ■hall  be  enti- 
tled to  the  like  conduct  money  and  payment  for  expenses  and 
lees  of  time  as  upon  attendance  at  a  trial :  Provided  also,  that 
no  person  shall  he  eompelled  to  produce,  under  any  such  rule? 
em*  order,  any  writing  or  other  document  that  he  would  not  he 
compellable  to  produce  at  a  trial  of  the  cause. 

VI.  And  be  it  further  enacted,  that  it  shall  be  lawful  fur 
ayny  sheriff,  gaoler,  or  other  officer  having  the  custody  of  any 
prisoner,  to  take  suck  prisoner  for  examination  under  the  au- 
thority of  this  act,  by  virtue  of  a  writ  of  habeas  corpus  to  be 
issued  for  that  purpose,  which  writ  shall  and  may  be  issued 
n>y  any  court  or  judge  under  such  circumstances  and  in  suck 
manner  as  such  court  or  judge  may  now  by  law  issue  the  writ 
commonly  called  a  writ  of  habeas  corpus  ad  jnstificandum. 

VII.  And  be  it  further  enacted,  that  it  shall  he  lawful  for 
all  and  every  person  authorized  to  take  the  examination  of 
witnesses  by  any  rule,  order,  writ,  or  commission  made  or  is- 
sued in  pursuance  of  this  act,  and  he  and  they  are  hereby  au- 
thorized and  required  to  take  all  such  examinations  upon  the 
oath  of  the  witnesses,  or  affirmation  in  cases  where  affirma- 
tion is  allowed  by  law  instead  of  oath,  to  be  administered  by 
the  person  so  authorized,  or  by  any  judge  of  the  court  wherein 
the  action  shall  be  depending  ;  and  if  upon  such  oath  or  affir- 
mation any  person  making  the  same  shall  wilfully  and  cor- 
ruptly give  any  false  evidence,  every  person  so  offending  shall 
be  deemed  and  taken  to  be  guilty  of  perjury,  and  shall  and 
may  be  indicted  and  prosecuted  for  such  offence  in  the  county 
wherein  such  evidence  shall  be  given,  or  in  the  county  of  Mid- 
dlesex if  the  evidence  be  given  out  of  England. 

VIII.  And  be  it  further  enacted,  that  it  shall  and  may  be 
lawful  for  the  master,  prothonotary,  or  any  other  persons  to 
be  named  in  any  such  rule  or  order  as  aforesaid  for  taking  any 
examination  in  pursuance  thereof,  and  he  and  they  are  hereby 
required  to  make,  if  need  be,  a  special  report  to  the  court 
touching  such  examination,  and  the  conduct  or  absence  of  any 
witness  or  other  person  thereon  or  relating  thereto ;  and  the 
court  is  hereby  authorized  to  institute  such  proceedings  and 
make  such  order  and  orders  upon  such  report,  as  justice  may 
require,  and  as  may  be  instituted  and  made  in  any  case  of 
contempt  of  the  court. 

IX.  And  be  it  further  enacted,  that  the  costs  of  every  rule 
or  order  to  be  made  for  the  examination  of  witnesses  under 
any  commission  or  otherwise  by  virtue  of  this  act,  and  of  the 
proceedings  thereupon,  shall  (except  in  the  case  herein- 
before provided  for)  be  costs  in  the  cause,  unless  otherwise 
directed  either  by  the  judge  making  such  rule  or  order,  or  by 
the  judge  before  whom  the  cause  may  be  tried,  or  by  the  court. 

X.  And  be  it  further  enacted,  that  no  examination  or  de- 
position to  be  taken  by  virtue  of  this  act  shall  be  read  in 
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evidence  at  any  trial  without  the  consent  of  the  party  against 
whom  the  same  may  be  offered,  unless  it  shall  appear  to  the 
satisfaction  of  the  judge  that  the  examinant  or  deponent  is 
beyond  the  jurisdiction  of  the  court,  or  dead,  or  unable  from 
permanent  sickness  or  other  permanent  infirmity  to  attend  the 
trial ;  in  all  or  any  of  which  cases  the  examinations  and  de- 
positions certified  under  the.  hand  of  the  commissioners,  mas- 
ter, prothonotary,  or  other  person  taking  tbe  same,  shall  and 
may,  without  proof  of  the  signature  to  such  certificate,  be 
received  and  read  in  evidence,,  saving  all  just  exceptions. 

XI.  Provided  always,  and  be  it  further  enacted,  thai  no 
order  shall  be  made  in  pursuance  of  this  act  by  a  single  jndga 
of  the  court  of  pleas  of  the  said  county  palatine  of  Durham, 
who  shall  not  also  be  a  judge  of  one  of  the  said  courts  at 
Westminster. 
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.  Page  24.  Declarations  against  interest.]  Entries  made  by  a  de- 
ceased collector  of  taxes  in  a  private  book,  charging  himself 
with  the  receipt  of  sums  of  money,  are  evidence  against  a 
surety  of  the  receipt  of  the  money,  though  the  parties  who 

Sid  the  money  are  alive  and  might  be  called.  Middleton  v. 
akon,  10  B.  and  C.  317. 

36.  Evidence  of  collateral  facts.]  Where  the  question  was 
whether  a  slip  of  land  between  some  old  enclosures  and 
the  highway,  was  rested  in  the  Lord  of  the  Manor  or  the 
owner  of  the  adjoining  freehold,  it  was  held  that  evidence 
might  he  received  of  acts  of  ownership  by  the  Lord  of  the 
Manor  on  similar  slips  of  land  not  adjoining  bis  own  freehold 
in  various  parts  of  the  manor.    Dos  v.  Kemp,  7  Bingh.  332. 

71.  Dispensing  with  proof  of  execution  of  deed.]  It  appears 
that  the  rule  laid  down  in  Pearce  v.  Hooper,  does  not  ap- 
ply to  a  case  where  the  party  producing  the  deed  has  had  it  so 
long  in  his  possession  (as  nine  months)  that  he  might  have 
been  prepared  to  prove  the  execution.  Vacher  v.  Cocks,  10  B. 
and  C.  147. 

87-88.  Competency  of  party  to  the  suit,"]  So  where  one  of 
several  defendants  had  suffered  judgment  by  default,  it  was 
held  that  he  might,  with  his  own  consent,  be  called  as  a  wit- 
ness for  the  plaintiff.    Worrall  v.  Jones,  7  Bingh.  395. 

98.  Opinion  of  witnesses.]  So  in  Rickards  v.  Murdock,  10 
B.  and  C.  527,  it  was  held  that  the  opinion  of  underwriters 
might  be  received,  on  a  question  whether  certain  facts  not 
communicated  to  the  underwriter  were  material. 

132.  Right  of  beginning.']  In  order  to  entitle  the  de- 
fendant to  begin  by  admitting  the  plaintiff's  case,  he  must  ad- 
mit the  whole  of  his  case.  -  Doe  v.  Tucker,  1  M.  and  M.  536. 

140.  Damages  in  action  by  vendee  v.  vendor,]  If  there  he  no 
mala  fides  in  the  vendor,  the  vendee  will  not  be  entitled  to  re- 
cover more  than  nominal  damages  for  the  breach  of  the  con- 
tract, where  the  vendor  from  a  defect  in  the  title  is  unable  to 
complete  the  conveyance.  Walker  v.  Moore,  10  B.  and  C.  416. 
Hopkins  v.  Glazebroke  was  distinguished  on  the  ground  that 
the  vendor  was  in  fault,  by  representing  himself  as  the  owner 
of  the  property  when  in  fact  he  was  not  so. 

152.  Bill  accepted  by  one  of  several  partners,  and  applied,  in 
part,  to  his  separate  account.]  See  Wintle  v.  Crowther,  1  Ciwn. 
and  Jerv.  316. 

197.  Attorney's  bill.]  Business  done  under  a  commission  of 
bankruptcy  is  not  business  in  respect  of  which  an  attorney 
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is  compellable  to  deliver  a  bill  a  month  before  the  action, 
Hamilton  v.  Pitt,  7  Bingh.  232.  Charges  by  an  attorney  for 
attending  and  advising  a  party  in  a  emit  are  taxable  charges. 
Smith  v.  Taylor,  7  Bingh.  259.  In  the  latter  case  it  was  held 
that  an  item  of  31.  for  money  lest  (for  the  purpose  of  discharg- 
ing the  costs  of  the  action  in  respect  of  which  the  other  items 
accrued)  could  not  be  recovered,  no  bill  having  bees  duly  de- 
livered. 

235.  Account  stated.']  A  mere  offer  of  a  sum  of  money  to 
escape  from  ah  action  and  to  purchase  peace  is  not  evidence 
of  an  account  stated.    Waynum  v.  HilMard,  7  Bingh*  lOl. 

238.  P  lea  in  abatement' — nan-joinder  rf dormant  partner.  J  **  If 
a  person  contract  with  two  others,  he  may  sue  them  only ; 
if  after  the  contract  be  made,  he  discover  that  they  had  a  secret 
partner  who  had  an  interest  in  the  contract,  he  is  at  liberty  to 
sue  the  secret  partner  jointly  with  them,  but  he  is  not  boned 
to  do  so*"  Per  Parke,  J.  De  Mavtort  v.  Saunders,  1  22am.  mni 
Adolph.  401. 

255.  Statute  of  limitations,  written  promise.]  If  a  premise  ia 
writing,  taking  the  case  out  of  the  statute  of  limitations,  be 
lost,  parol  evidence  of  its  contents  may  be  received.  Haydon  v. 
William,  7  Bingh.  163.  Per  Tbufoi  C.  J.  ibid."  That  statute 
(9  Geo.  IV*  c.  14)  did  not  intend  as  it  appears  to  na  to  make- 
any  alteration'  in  the  legal  construction  to  be-  put  upon  **• 
knowledgments  or  promises  made  by  defendants,  but  merely 
to  require  a  different  mode  of  proof;  substituting  the  certain 
evidence  of  a  writing  signed  by  the  party  chargeable,  instead 
of  the  insecure  and  precarious  testimony  to  be  derived  from 
the  memory  of  witnesses." 

238.  Payment  taking  a  ease  out  of  the  statute  ef  Umitatiem.] 
Allans  v.  Tredgold.  So  after  the  death  of  one  maker  of  a  joist 
and  several  promissory  notes  signed  by  two,  a  payment  upost 
it  by  the  executor  of  the  deceased  party,  will  not  take  the 
debt  out  of  the  statute  as  against  the  survivor.  Slater  v.  * 
eon,  1  Born,  and  Adolph.  396. 


298.  Case  for  defamation,  evidence  under  the  general  issue.'} 
Where  the  plaintiff  declares  for  a  libel  on  him  in  the  way  of 
his  trade,  the  defendant  may  show  under  die  general  issue,,  that 
the  plaiutiff  does  not  in  fact  carry  on  such  trade,  though  the 
disproving  of  the  allegation  does  in  effect  and  substance  dis- 
prove the  truth  of  the  imputation  in  the  libel.  Manning  r. 
Clement,  7  Bingh.  362. 

311.  Evidence  under  nan  est  factum.']  Where  a  party  who 
executes  a  bond  is  at  the  time  competent  to  execute  it,  be 
cannot,  under  non  est  factum,  show  that  he  was  misled  as  to  the 
legal  effect  of  the  bond.    Edwards  v.  Brown,  I  Crows,  ami  Jeo. 

307. 
317.  Debt  on  bail  bond— evidence  under  non  est  factum]    On 

the  plea  of  non  est  factum  r  the  bail  might  have  been  admitted 
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toarovvetreiimatnneearendeiing  as  that  it  wen 

executed  after  the  return;  a*  if  a  proper  case  had  been  made 
out,  showing  that  the  party  bailed  never  was  in  the  county 
or  heard  of  the  writ,  and  that  the  hail  were  imposed  on,  then 
they  might  hare  been  entitled  to  relief  oaiMNt  fiutmm 
pleaded.  But  the  ohms  of  proving  such  fraud  or  ctrctunstan* 
ces  of  illegality  lias  upon  them,  Per  Uttiedote,  Jm  Tttghr  ic. 
Cfiw-IQ  B.aiuf(L226\ 

324.  fyetfment^tweni^eom?  peumun*  «  sufficient  ifcfel 
Thun  where  the  plaintiff  proved  twenty  jean.'  possession*  and 
tba  defendant  prored  that  he  had  been  in  poeaesnon  snhae* 
quently  for  ten  years,,  it  was  held  that  the  plaintiff  was  en? 
titled  to  recover.    Doe.  v.  Carte,  7  £mgh.  346. 

352.  fjpctawnt— demand  incouef  hwfulpotmskm.']  If  the) 
agent  of  a  mortgagee  applies  to  a  person  in  the  possession  of 
the  land,  for  rent,  he  cannot  afterwards  eject  htm  without  a 
demand  of  possession.  Dot  v.  Bails,  7  Brag*.  322. 

334.  tfefK*  to  quit  by  jointenanU]  A  notice  to  quit 
given  by  one  of  several  jointenant*  on  behalf  of  the  others* 
will  determine  the  tenancy  as  to  all.  Doe  v,  SummenaU,  10 
B.  and  C.  135. 

363.  Marriage  void  by.  publication  of  bams  tn,  wrong  nam*.—. 
The  rules  on  this  subject  are  fully  laid  down  by  Lord  Tenter* 
den  in  R.  r.  Iukah  f  TibsUjf,  iB.endAd.  195.  "These rules 
ore  fully  established,  first,  if  there  be  a  total  variation  of  name 
or  names,  that  is,  if  the  banns  are  published  in  a  name  or 
names  totally  different  from  those  which  the  parties,  or  one  of 
them  aver  used,  or  by  which  they  were  ever  known,  the  mar* 
riage  in  pursuance  of  that  publication  is  invalid,  and  it  is  im- 
material in  such  cases,  whether  the  misdescription  has 
arisen  from  accident  or  design,  or  whether  such  design  be 
fraudulent  or  not. 

But,  secondly,  if  there  be  a  partial  variation  of  name  only, 
as  the  alteration  of  a  letter  or  letters,  or  the  addition  or  sup- 
pression of  one  christian  name,  or  the  names  have  been  such 
as  the  parties  have  used,  and  been  known  by  at  one  time  and 
not  at  another,  in  such  cases  the  publication  may  or  may  not 
be  void  ;  the  supposed  misdescription  may  be  explained,  and 
it  becomes  a  most  important  part  of  the  inquiry,  whether  it  was 
consistent  with  honesty  of  purpose,  or  arose  from  a  fraudulent 
intention.  It  is  in  this  class  of  cases  only,  that  it  is  material 
to  inquire  into  the  motives  of  parties." 

374.  False  imprisonment.]  Bystat.7  and  8  Geo.  IV.  c.  29,  s. 
6S,  any  person  found  committing  any  offence  punishable, 
either  upon  indictment  or  upon  summary  conviction,  by  vir- 
tue of  that  act,  except  only  the  offence  of  angling  in  the  day- 
time, may  be  immediately  apprehended  without  a  warrant  by 
any  peace  officer,  or  by  the  owner  of  the  property  on  or  with 
respect  to  which  the  offence  shall  be  committed,  or  by  his 
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servant,  or  any  person  authorized  by  him,  and  forthwith  taken 
before  some  neighbouring  justice  of  the  peace,  to  be  dealt 
with  according  to  law. 

There  is  a  similar  provision  in  the  malicious  injuries  act,  7 
and  8  Geo.  IV.  c.  30,  s.  28.  To  justify  the  apprehension  of 
an  offender  under  this  act,  he  must  be  taken  in  the  met  or  on 
a  quick  pursuit.    Hanway  v.  BovUbee,  4  C.  and  P.  350. 

395.  Trover,  proof  of  property  in  the  plaintiff".]  Where  the 
defendant,  a  wharfinger,  acknowledged  certain  timber  on  his 
wharf  to  be  the  property  of  the  plaintiff,  it  was  held  that  he 
could  not  afterwards  dispute  the  plaintiff's  title  in  an  action  of 
trover. '  Gosling  v.  Birnie,  7  Bingh.  339. 

405.  Evidence^  conversion  by  demand  and  refusal.]  The  captain 
of  a  ship  who  had  taken  goods  on  freight  and  claimed  to  have  a 
lieu  on  them,  delivered  them  to  a  bailee.  -  The  real  owner  de- 
manded them  of  the  latter,  and  he  refused  to  deliver  them 
without  the  directions  of  the  bailer.  Held  that  the  bailer  not 
having  lien  upon  the  goods,  the  refusal  by  the  bailee  was  suf- 
ficient evidence  of  a  conversion.  Wilson  v.  Anderton,  1  Bora. 
and  Adolph.  450. 

414.  Notice  of  disputing  bankruptcy .]  Where  notice  of  dis- 
puting the  trading,  &c.  has  been  given,  and  part  of  the  amount 
claimed  could  not  have  been  recovered  by  the  bankrupt,  the 
proceedings  are  not  proof  of  the  trading,  &rc.  except  aa  to  the 
amount  for  which  the  bankrupt  himself  might  have  sued. 
Gibson  v.  Oldjield,  4  C.  and  P.  313. 

450.  Competency  of  bankrupt,]  A  bankrupt  cannot  be  called 
to  explain  an  act  which  may  defeat  his  commission.  Sayer  v. 
Garnett,  7  Bingh.  103. 
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ABANDONMENT : 

when  necessary  in  order  to  constitute  a  total  loss.  187. 
what  loss  is  necessary  to  justify  an  abandonment.  Id. 
effect  of.  Id. 

may  be  by  parol,  but  must  be  certain.  Id.  188. 
notice  of  must  be  given  in  reasonable  time.  Id. 
must  be  refused  within  a  reasonable  time.  Id, 
party  jointly  interested  may  give  notice.  Id. 
unnecessary  in  case  of  total  loss.  Id. 
ABATEMENT: 

evidence  upon  pleas  in.  237. 
plaintiff  must  prove  amount  of  damage.  Id. 
which  party  begins.  153. 
on  plea  of  non-joinder  of  co-contractor.  Id, 
bankrupt  co-contractor  must  be  joined.  Id. 

if  he  pleads  bankruptcy,  nolle  prosequi  must  be 
entered.  Id. 
infant  co-contractor  must  not  be  joined.  Id.  * 

if  non-joinder  pleaded,  infancy  may  be  replied. 

Id. 
plaintiff  must  not  take  issue.  Id. 
co-contractors  not  general  partners.  Id. 
dormant  partner,  non-joinder  of  cannot  be  pleaded. 

Id.   238.     See  Addenda.  516. 
it  must  be  shown  that  plaintiff  knew  he  was  dealing 
with  the  partnership.  238. 

letter  from    one    partner,  promising   payment, 
without  mention  of  his  partners,   conclusive 
against  plea.  Id. 
cases  in  which  either  one  or  several  may  be  sued.  Id. 
competency  of  witnesses.  Id. 

party  not  joined  competent  for  plaintiff,  but  not  for 
defendant.  Id.  89. 

but  his  declarations  before  action  admissible 
for  defendant.  238. 
plea  of  misnomer. 

on  baptismal  name  need  not  be  proved.  239. 
unless  necessary  by  form  of  plea.  Id, 
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ABATEMENT— continued. 

evidence  on  replication  that  bail  has  been 
put  in  by  wrong  name.  Id. 
non-joinder  of  tenant  in  common  of  land,  or  defendant 

in  tort.  47. 
effect  of  plea  of  non-joinder,  where  the  party  not  joined 

ia  protected  by  statute  of  limitations.  255. 
plea  of  non-joinder  taken  away  in  actions  against  car- 
riers by  stat.  1  W.  IV.  c.  68.  284. 
plea  of  non-joinder  of  other  tenants  in  common  in  co- 
venant. 312. 
jointenancy  or  tenancy  in  common  of  plaintiff  in  tres- 
pass* a.  c.  f.  mast  be  pleaded  in  abatement.  386. 
non-joinder  of  another  executor  as   plaintiff  most  be 

pleaded  in  abatement.  465. 
where  plaintiff  sues  half  hundred  instead  of  hundred. 
504. 
ABBREVIATIONS 

will  not  vitiate  attorney's  bill.  197* 
ABSTRACT : 

vendor  must  be  prepared  to  verify.  140. 142. 
ABUTTALS  : 

proof  of,  in  trespass,  q.  c.  f.  383. 
ACCEPTANCE 

of  goods  within  the  statute  of  frauds.  216, 217,218.  See 

Frauds,  statute  of. 
of  lease  by  assignees  of  bankrupt,  &c.  what  amounts  to. 

312,313. 
of  assignee  by  lessor,  when  defendant  must  prove  it  ia 
debt  for  rent.  319. 
ACCEPTANCE  of  BILL  of  EXCHANGE 
of  inland  bill  must  be  in  writing.  151. 
of  foreign  bill  may  be  by  parol.  Id. 

what  amounts  to  parol  acceptance.  Id, 
absolute  or  conditional.  Id. 
general  or  special.  Id. 

drawn  payable,  but  not  accepted  at  particular  place 
within  1  G.  IV.  c  78,  a  general  acceptance.  Id. 
152. 
general,  not  necessary  to  aver  or  prove  presentment, 

152. 
aliter  if  special.  Id. 

though  special,  holder  need  not  present  -bill  on  very 
day.  Id. 
how  proved.  Id. 

acceptance  by  several,  not  partners,  hand-writing  of 

all  must  be  proved.  Id. 
if  partners,  partnership  and  hand-writing  of  one. 
Id. ' 
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ACCEPTANCE  of  BILL  of  EXCHANGE~HH»imwd. 

cues  in  which  one  partner  has  not  power  to  accept 
for  rest.  Id. 

acceptance  by  agent.  Id. 

promise  to  pay  or  payment  of  part  dispenses  with 
proof  of  acceptance.  153. 

acknowledgment  by  one  of  several  acceptors  when 
evidence  against  the  rest.  Id. 

when  acceptor  may  set  up  forgery  of  his  hand-writ- 
ing. Id, 

acceptance  admitted  by  notice  to  produce.  Id, 

proof  of  identity  of  aceeptor.  Id. 
effect  of.  153. 

admits  drawer's  hand-writing  and  procuration.  Id. 

so  his  firm  and  liability.  Id. 

but  not  indorsements.  154. 
when  evidence  under  common  counts.  153. 

where  payee  is  drawer.  Id. 

not  between  other  parties.  154. 

acknowledgment  evidence  under  account  stated.  Id. 
no  good  petitioning  creditor's  debt  on  exchange  of  ac- 
ceptances. 419. 
ACCEPTOR 

when  competent  witness.  173. 

•vidence  in  actions  against.  151.  et  sea.   See  Acceptance. 
ACCIDENT:  .       "-->- ' 

excuse  for  not  presenting  a  bill.  159. 
accidental  destruction  of  Mil  does  not  excuse  notice.  165. 
in  driving,  an  excuse  in  action  for  negligence.  274. 277. 
carrier  liable  for  accidental  lire.  278. 
ACCOMMODATION  ACCEPTOR 
may  sue  for  money  paid.  226. 
whether  giving  time  to,  discharges  drawer.  172. 
whether  discharged  by  time  given  to  drawer.  Id. 
ACCOMMODATION  BILL: 

where  no  effects,  notice  of  dishonour  unnecessary.  163. 

See  Effects. 
bill  made  payable  at  drawer's  may  be  presumed  to  be.  164. 
indorsee  for  value,  with  notice,  may  recover  on.  167. 
ACCORD  and  SATISFACTION 

necessary  to  discharge  written  contract  after  breach. 

11, 12. 
any  be  given  in  evidence  under  the  general  issue  in  as- 
sumpsit. 239. 
accord  must  be  shown  to  be  executed.  Id. 
satisfaction  mnst  be  reasonable.  Id* 
less  sum  for  greater  bad.  Id. 
unless  there  be  some  new  consideration  as  security. 
JoV  z40. 
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ACCORD  and  SATISFACTION-^onfmu**. 

signing  a  composition-deed  by  other  creditors  a  suf- 
ficient consideration.  240. 
but  composition  must  be  paid  or  tendered.  Id. 
literal  performance  of  stipulations  in  composi- 
tion-deed dispensed  with.  Id. 
proof  of,  in  actions  for  defamation.  299. 

ACCOUNT, 

presumptive  evidence  of  having  accounted.  15. 

paper  ascertaining  amount  of,  requires  award  stamp.  122. 

when  it  requires  a  receipt  stamp.  130. 

ACCOUNT  STATED: 
assumpsit  on.  235. 

acknowledgment  must  be  absolute.  Id* 
amount  must  appear.  Id, 
the  several  items  need  not  be  proved.  236. 
may  be  maintained  on  balance  struck  after  dissolu- 
tion of  partnership.  Id. 
-  but  tembie  an  express  promise  required.  Id. 
account  stated  by  or  with  wife.  Id. 
not  conclusive.  Id. 
admits  particular  character.  Id. 
unstamped  note  not  admissible  on.  Id. 
award,  evidence  on,  where  submission  not  by  bond. 

U.  115. 
valuation  of  appraisers  admissible  on.  237. 
acknowledgment,  evidence  of,  in  action  by  payee  against 

acceptor.  154. 
infant  not  liable  on.  245. 
tembU  not  within  Lord  Tenterden's  act,  9  Geo.  IV.  c.14. 

256. 
offer  of  sum  to  escape  from  action  not  evidence  on  ac- 
count stated.  516. 

ACKNOWLEDGMENT, 

not  amounting  to  agreement,  does  not  require  a  stamp. 
121,  122. 127.  . 

distinction  between  acknowledgments  and  receipts.  ISO. 

by  acceptor  of  bill,  dispenses  with  proof  of  his  baud- 
writing.  153. 
so  with  proof  of  indorsements.  154. 

of  liability  by  drawer  of  bill  excuses  notice.  164. 

to  take  a  case  out  of  the  statute  of  limitations  must  be  in 
writing.  255. 

ACQUITTAL 

of  co-defendant,  for  the  purpose  of  making  him  a  witness, 

when  it  may  be  taken.  88. 
proof  of,  in  action  for  malicious  prosecution.  301* 
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ACT  of  BANKRUPTCY, 
-     stat.  6.  4.  c.  15.  433. 

sec.  3.  departing  the  realm,  &c.  Id* 
sec.  4.  assignments  to  trustees,  &c.  Id. 
sec.  5.  arrested  or  committed  to  prison,  &c.  423. 
sec.  6&c7.  declaration  of  insolvency.  Id, 
sec.  8.  trader  compounding  after  docket  struck.  434. 
sec.  9,  10,  11.  traders  having  privilege  of  parlia- 
ment. Id, 
departing  the  realm.  434. 

must  be  with  intent  to  delay.  Id, 
what  is  evidence  of  such  intent.  Id. 
declarations  made  by  trader  during  the  conti- 
nuance of  the  act  admissible.  Id. 
going  to  Ireland  is  departing  the  realm.  Id. 
departing  from  dwelling-house.  434. 

actual  delay  of  creditors  need  not  be  proved.  Id. 
equivocal  act  a  question  for  jury.  425. 
departing  from  temporary  dwelling  sufficient. 

426. 
declarations  made  at  the  time  evidence  of  in- 
tent. Id. 
Jesuit  not  if  made  afterwards.  Id. 

declaration  that  he  departed' to  avoid  writ, 
writ  need  not  be  proved.  Id. 
"  otherwise  absent  himself."  425. 
'what  acts  amount  to.  Id.  436. 
not  confined  to  absence  from' dwelling-house. 

436. 
mere  failure  to  keep  appointment  insufficient. 

Id.  ■ 
immaterial  whether  creditor  delayed.  Id. 
"  begin  to  keep  his  house.0  436. 

actual  denial  of  creditor  need  not  be  proved.  Id. 
by  bankers  residing  at  their  bank.  Id. 
general"  order  to  be  denied.  Id. 
trader  secreting  himself  at  house  of  friend.  Id. 
denial  by  third  person  in  hearing  of  trader  suf- 
ficient, without  previous  order  of  denial.  Id. 
evidence  to  show  that  denial  was  not  with  in- 
tent to  delay  creditors.  Id. 
fraudulent  conveyance,  &c.  sec.  3.  438. 

to  constitute  fraudulent  delivery  of  goods  it 

must  be  in  the  nature  of  a  gift  or  transfer.'  Id. 

creditor  privy  to  fraudulent  deed  cannot  set  it 

up  as  an  act  of  bankiuptcy.  Id. 
conveyances  fraudulent  at  common  law,  or  un- 
derthe  stat.  13 Eliz.  c. 5.  Id. 
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ACT  of  BANKRUPTCY— continued. 

conveyance  fraudulent,  as  contrary  to  the  policy  of 
the  bankrupt  law.  428. 

ofotf  trader's  property,  an  act  of  bankruptcy.  I<L 
though  given  for  just  debt,  and  uader  ar- 
rest at  suit  of  creditor.  429. 
and  though  to  trustee  for  the  benefit  of  all 

his  creditors.  Id. 
colourable  exception  of  part  of  his  effects 

will  not  make  assignment  good.  Id. 
but  trader  may  sell  or  mortgage  his  effects. 
430. 
of  part  of  trader's  property  not  per  as  evidence  of 
fraud.  430. 
unless  made  in  contemplation  of  bank- 
ruptcy. Id. 
proof  of  embarrassments  not  conclusive 
evidence  of  contemplating  bankruptcy. 
Id. 
what  amounts  to  a  fraudulent  preference. 

431,  432. 
sale  void  by  fraud,  though  not  made  in  con- 
templation of  bankruptcy.  433. 
lying  in  prison.  433. 

does  not  relate  to  first  day  of  imprisonment.  Id. 
must  be  for  legal  debt.  Id. 

penalty  to  crown  sufficient.  Id. 
time  of  commencement  of  imprisonment.  Id* 

in  case  of  escape  and  return.  Id. 
arrest,  &c,  how  proved.  434. 
lying  in  prison,  now  proved.  Id. 
filing  petition  to  take  the  benefit  of  the  insolvent  act. 
434. 
what  shall  be  notice  of.  446. 
ACT  BOOK, 

proof  of  letters  of  administration.  60. 
ACTION, 
form  of, 

ease  or  trespass  for  excessive  distress.  308. 
case  or  trespass  for  false  imprisonment.  372,  SIS. 
case  or  trespass  for  injuries  in  driving,  &c.  375. 
proof  of  commencement  of.    199. 322.     See  Ctm- 


ACTS  of  PARLIAMENT, 

how  proved.  53.    See  Feriiemfst. 
preamble,  effect  of.  111. 

that  deed  is  void  by,  most  be  specraUv  pleaded  in  cove- 
nant. 311. 
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ADJUSTMENT, 

proof  and  effect  of,  in  actions  on  policies.  186,    See  in- 
surance. 

ADMINISTRATION, 

letters  of,  how  proved.  60.  349. 

by  letters  themselves,  or  exemplification.  60. 
by  book  of  acts.  Id. 

or  examined  copy.  Id, 
jurisdiction  of  ecclesiastical  court  in  grant  of.  108. 
letters  of,  not  evidence  of  facts  to  be  inferred  from  them. 
Id. 

may  be  shown  to  be  revoked.  Id* 
or  that  seal  is  forged.  Id. 
Stamp  on  letters  of.  119. 

may  be  objected  to  where  plaintiff  is  bound  to  prove 
his  title.  Id. 
aliter  where  not  bound.  Id. 
relates  to  intestate's  death.  349. 
letters  of,  when  void,  or  only  voidable.  463. 
ADMINISTRATOR, 

inventory  exhibited  by,  evidence  of  assets.  «5. 
effect  of  pleading  the  general  issue  in  action  by.  33. 
not  liable  in  use  and  occupation,  when  he  has  offered  to 

give  up  unprofitable  tenancy.  146. 
may  indorse  bills  of  intestate.  155. 
notice  of  dishonour  of  bill  to.  160. 
set-off  in  action  by  or  against.  253. 
evidence  in  ejectment  by.  349. 
when  property  of  intestate  vests  in.  398. 
evidence  in  actions  by  and  against  administrators.    See 
Executor. 

ADMIRALTY,  COURT  of 
effect  of  sentence  of.  103. 

of  condemnation,  conclusive.  Id. 

so  of  foreign  Court  of  Admiralty.  Id. 

but  not  if  sitting  in  neutral  territory.  Id. 
not  evidence  of  what  may  be  gathered  by  inference 
from  it. 

condemnation  on  ground  that  property  is  not  neutral, 

conclusive.  104. 
so  condemnation  as  *'  good  and  lawful  priee."  Id. 
ambiguous  sentence  may  be  examined.  Id. 
condemnation  on  the  ground  of  ex  parte  regulations 

not  conclusive.  Id. 

ADMISSIONl°teVideilCe0fal088b7Captare-  184' 

effect  of  in  general,  and  when  they  operate  as  an  estop, 
pel.  25.  r 
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ADMISSIONS— continued. 

of  hand -writing,  made  pending  treaty  of  compromise,  id 

missible.  Id. 
bo  offer  of  specific  sum,  unless  offer  confidential.  Id.   . 
before  arbitrator,  admissible.  Id. 
in  answer  in  Chancery  to  bill  filed  by  a  stranger.  Id. 
in  examination  before  commissioners  of  bankrupt.  Id. 
by  witness  in  court.  Id. 
in  inventory  exhibited  by  administrator.  Id. 
by  defendant  that  hit  trade  is  a  nuisance,  not  conclusive, 

when.  Id. 
implied,  from  lying  by,  and   suffering   an    act  to  be 

done.  Id. 
by  plaintiff  that  he  has  no  interest  in  the  suit.  26. 

or  has  assigned  his  interest.  Id. 
in  letters  evidence,  without  producing  those  to  which 

they  are  answers.  Id. 
contents  of  written  instrument  cannot  be  proved  by  ad- 
'   mission.  Id. 

unless  made  for  purposes  of  suit.  Id. 
of  payee  not  evidence  in  action  by  indorsee    against 

maker.  Id. 
presumed  from  silence.  Id. 

but  depositions  of  a  witness  not  evidence  as  admis- 
sions against  party  who  did  not  cross-examine.  Id. 
notice  of  dissolution  of   partnership  evidence  against 

those  who  signed.  Id. 
by  receipts.  26. 

in  deed  conclusive.  Id. 

unless  recitals  show  money  not  paid.  Id. 
indorsed  on  deed  not  conclusive.  Id. 
not  under  seal  not  conclusive.  Id. 

unless  in  full  of  all  demands  with  knowledge  of 
all  facts,  id. 
in  policy,  of  premium,  conclusive.  Id. 
by  agent  how  it  binds  him.  27. 
parol  evidence  not  excluded  by.  Id. 
unstamped  used  to  refresh  memory.  Id. 
of  particular  character,  and  made  in  particular  character. 
27. 
by  dealing  with  party  in  such  character.  Id. 
by  libelling  him  in  such  character.  Id. 
by  advertising  property  as  that  of  a  bankrupt.  Id. 
by  affidavit  stating  that  the  party  is  bankrupt.  Id. 
by  a  bunkrupt  petitioning  for  his  discharge.  Id. 
by  bankrupt  to  third  person  not  conclusive  in  action 
by  assignees.  28. 
not  conclusive,  by  surrendering.  Id.   . 
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by  creditor  of  bankrupt,  proving,  not  conclusive.  Id* 

in  case  of  justices  ana  peace  officers.  Id. 

by  military  officer  in  making  returns.  Id. 

by  collector  of  taxes,  in  making  collection.  Id. 

by  assignees  of  bankrupts  before  their  appointment 

inadmissible.  Id. 
by  one  trustee  will  not  bind  another.  Id. 
by  one  individual  of,  will  not  bind  corporation.  Id. 
by  persons  not  parties  to  suit,  but  interested.  Id. 
by  nominal  party  or  party  really  interested.  Id. 
by  rated  inhabitants  on  appeals.  Id. 
by  party  to  whom  money  is  conditioned  by  bond  to  be 

paid.  Id. 
by  owner  of  ship  in  action  by  master.  Id. 
by  parties  interested  in  policy.  Id. 
by  parties  who  have  indemnified  sheriff  in  action 

against  latter.  Id. 
by  obligee  as  to  payment,  not  made  at  time,  inad- 
missible inaction  by  surety  against  co-surety.  Id* 
by  guardian  and  prochein  amy.  29. 

not  admissible  against  infant.  Id. 
by  agents.  Id.     See  Agents. 
by  counsel  or  attorney.  30. 

special  case  signed  by  counsel,  when  evidence  of 

facts  there  stated.  20. 
by  attorney  for  the  purposes  of  a  cause  admissible. 

Id. 

altter,  if  made  in  course  of  conversation.  Id. 

that  he  is  attorney  on  the  record  sufficient  proof  of 
agency.  Id. 
by  partner.  31. 153.    See  Partner. 
by  wife.  31.    See  Wife.  t 
by  payment  of  money  into  court.  31.     See  Payment 

of,  money  into  Court. 
by  recital.  33.    See  Recital. 
on  the  record.  33. 

on  one  of  several  issues  not  admission  on  others.  33* ' 
matter  pleaded  and  not  denied,  admitted.  Id. 
effect  of  non  est  factum  in  covenant.  Id. 
general  issue  in  action  by  executor,  when  it  admits 

plaintiff's  title.  33,  34. 
admits  marriage  in  action  by  husband  and  wife. 
34. 
plea  of  payment  in  debt  on  bond  by  assignees,  ad- 

mits  their  title.  Id. 
plea  of  tender.  261.  . 
new  assignment,  effect  of.  34.  391. 
demurrer- to  bill  in. equity,  effect  of.  34* 
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merit  by  defauty,  admits  cause  of  action.  Id. 

also  demurrer.  Id. 

aission  must  be  taken  together.  34, 35. 165.  £60. 

ry.  35» 

■e  commissioners  of  bankrupt  admissible.  Jrf. 

i  process  from  House  of  Commons.  Id. 

>btained  by  duress  inadmissible.  Id. 

>us  witness  doe*  not  excuse  proof  of  conviction. 

,  of  period  of  commencement  of  tenancy,  conelu- 

35. 

iant,  of  character  of  plaintiffs  as  assignees  of  a 

pt.  415. 

ipt  before  banltroptcy,  admissible  to  prove  peti- 

;  creditor's  debt.  418. 

f  debtor,  before  escape,  admissible  to  prove  debt 

on  against  sheriff  for  escape.  491. 

CE 

rantee  of  copyhold  need  not  prove  admittance  in 

tent  against  stranger.  947. 

ce  of  tenant  for  life,  admittance  of  remainder 

Id. 

surrenderee  incomplete  before  admittance.  Id. 
has  reference  to  surrender  against  all  but  the 
rd.  Id. 
surrender  and  admittance.  Id, 

f.     See  Crim.  Con. 

not  liable  for  goods  supplied  to  wife,  after  elope- 
>r  dismissal  for.  215.    See  Wife. 
liable  after  divorce  for  adultery  in  himself,  if 
limony  not  psid.^  Id. 
,  in  action  tor  crim.  con.  362. 
of  maybe  given  in  evidence,  though  more  than 
ix  years  have  elapsed,  and  the  statute  is  pleaded. 

i. 

m  of  wife,  not  evidence  for  husband.  Id. 

POSSESSION 

>ars,  gives  title  in  ejectment.  324. 

bars  entry  in  ejectment.  351*    See  Entry. 

WITNESS 
examined  as  on  cross-examination.   94.    See 

si. 

r, 

py  of,  when  evidence.  55.    See  Gtpy. 
jourt  of  chancery,  how  proved.  58* 
ng  off  trial  on  absence  of  witness.  77. 
to  bail,  preparing,  a  taxable  itam.  197. 
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AFFIDAVIT— continued. 

of  petitioning  creditor's  debt  and  bond  to  chancellor  not 

acted  on,  not  taxable  item.  197. 
to  hold  to  bail  when  necessary  to  be  proved  in  action  for 
malicious  arrest.  304. 
when  necessary  to  be  proved  in  action  for  escape. 
491. 
AFFIRMATION.    See  Quakers. 
AFFIRMATIVE 

rule  that  proof  lies  on  the  party  who  asserts  the  affir- 
mative. 51. 

unless  where  the  presumption  of  law  is  in  favour  of 

the  affirmative.  52. 
exception  from  the  latter  rule,  where  the  fact  is  pe- 
culiarly in  the  knowledge  of  the  party.  Id. 
AGENT 

parol  evidence  admissible  to  prove  contract  entered  into 

as.  9. 
acknowledgment  of  receipt  of  money  by,  effect  of,  as 

against  himself.  27. 
admissions  by.  29. 

by  person  who  is  constituted  agent  for  the  purpose 

of  the  admission.  Id. 
admission  only  evidence   when  parcel  of  the  ret 
gesta.  Id. 

and  not  when  subsequently  made.  Id. 
but  letter  of  agent  coupled  with   answer   of 
principal  may  be  evidence.  Id.  30. 
where  A.  orders  goods  to  be  delivered  to  B.,  ad- 
mission of  latter  not  evidence  against  A.  30. 
of  under-sheriff,  as  to  escape,  admissible  against 

sheriff.  Id, 
of  bailiff.  Id. 

of  surveyor  admissible  against  corporation.  Id. 
fact  of  agency  must  be  proved.  Id. 
and  scope  of  agent's  authority.  Id. 
act  done  by,  may  be  stated  to  be  act  of  principal.  45. 
incompetent  witness  in  action  against  master  for  negli- 
gence. 82.  | 
competent  to  prove  payment  of  money  by  himself,  when 

equally  liable  to  both  parties.  84. 
general  competency  of.  85.    See  Witness. 
rule  does  not  extend  to  tortious  acts.  Id. 
nor  to  agents  in  particular  transactions.  Id. 
who  a  sufficient  agent  within  the  4th  section  of  statute  of 

frauds.  137. 
payment  of  deposit  to,  payment  to  principal.  140. 
proof  of  acceptance  of  bill  by,  152. 
presentment  of  bill  to,  158. 

*   A 
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AGENT— continued. 

proof  of  agency  in  actions  on  policies  of  insurance*  177. 
agent  authorised  to  subscribe  policy,  may  make  id* 
justment.  186. 

delivery  of  attorney's  bill  to,  sufficient.  19fiu 

auctioneer  agent  of  both  parties  within  stat.  of  frauds* 
205.    See  Frauds. 

so  a  broker.  206.    See  Fraud*,  stat.  of 

delivery  of  goods  to,  where  principal  may  be  charged  by. 
215,  216. 

assent  to  delivery  order  for  goods  by,  an  acceptance  with- 
in the  stat.  of  frauds,  217,  218,  219. 

when  liable  in  an  action  for  money  had  and  received. 
228.     See  Money  had,  &c. 

cannot  set  up  the  illegality  of.  a  transaction  against  his 
principal.  232. 

payment  to,  good.  247, 

employed  to  recover  debt,  may  retain  for  his  labour  with- 
out set-off.  253. 

tender  by  and  to,  when  good.  202., 

notice  to  quit  by,  when  good.  335. 

refusal  by,  to  deliver  goods  when  a  conversion  by  prin- 
cipal. 405,  406. 

may  pledge  goods  by  6  Geo.  IV,.  c.  94.  410, 

notice  to  agent  of  company,  of  act  of  bankruptcy ,  notice 
to  company.  446. 
J^G^EEMENT 

stamp  on.  119, 
"     exemptions  from.  Id,  120, 

whether  an  instrument  operates  as  an,  agreement  or  a 
lease.  331.  355, 

alia  Enormia 

evidence  under,  in  trespass  for  assault,  and  battery.  371. 
evidence  under,  in  trespass  quare  clausum  fregh,  384. 
ALIMONY 

where  husband  liable  for  debts  of  wife,  before  and  after 
decree  for  alimony.  214,  215. 

A^LPCATPX. 

*  master's  proof  of,  in  action  on  attorney's  bill*  19f>, 

ALMANACS 

admissible  on  evidence.  1J4. 
ALTERATION,, 

in  a  broker's  sale,  note,  vitiates.  2p6, 

in  bill  of  exchange,  when  it  requires  fresh  stamp.  126. 
Spe  Bill  of  Exchange. 

in  policy  of  insurance,  when  it  requires  fireah.,  stamp. 
128. 
ALTERNATIVE 

in  contract  must  be  stated*.  44* 
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in. custom.  46*. 
AMBASSADOR 

marriage  solemnized  in  chapel  .of,  good.  361. 
AMBIGUITY 

i»  merchant's  account,  explainable  by  parol  evidence.  10. 
latent;  may  be  explained  by  parol:  evidence.  12.    See 

Parol  Evidence, 
alitor  of  patent.  Id. 

in  sentence  of  foreign  Court*  of  Admiralty  may  be  ex- 
plained. 104. 
AMENDMENT 

of  recital  of  .  matter*  in  writing  under  Lord  Teuterden's 

act.  41,  42. 
judge  will  not  amend  at  Nisi  Prius,  by  omitting  prqfert. 
310. 
AMENDS 

tender  of,  by  justice.  482. 
ANG1ENT  DOCUMENTS. 

See  Old  Deeds. 
ANIMALS 

where  owner  is.  liable  in  ease- for  damage  dose  by.  275. 

277.     See  Negligence. 
owner  of  when  liable  for  trespass,  by.  384. 
ANNUITY 

exaautor  of  pmehaaer  of  for  life,  cannot  recover  consi- 
deration, where  payment*  have  been  made,  bat  con- 
tract void.  228. 
evidence  in  action  for  moway  had  aati  received  on  setlfag 
aai*Mk.229. 
ANSWER  in  CHANCERY 

bowprered.  d7k    See*  Chancery. 
APOTHECARY 

iix-astiinrfbr  practising  as,  proof  of  certificate  lias  on  de- 
fendant. 52. 
assumpsit  on  apothecary's  bill.  201. 

plaintiff  must  prove  that  he- waa  in  practice-  on  1st 
Augvat  181^  .or  that  •  he*  has  .<»  certifitatemnder 
6  Geo.  IV.c.tS&j  Id± 
afcat*  noes  not  related  phwcmiiSr  chemists,  or 

druggists.  Id. 
atmnot  charge  hbthifiw  attendance- and  medi- 
cine. Id. 
proof  of  practice,  whatigt-Ji* 
makimgruy  pnracripiiboa.-  ItL 
not  the  curing  a  local  complaint.  Id. 
pjsact&ee  ins  the*  servicer  off  another -iasniflcient. 
202. 
proof  of  certificate.  Id, 

t  k% 
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APOTHECARY— continued. 

proof  of  seal  of  Company  sufficient.  Id. 
general  certificate  sufficient  for  practice  in  Lon- 
don. Id. 
apprenticeship  need  not  be  proved.  Id. 
in  action  on  note  for  apothecary's  bill,  on  notice  to 
prove  consideration,  plaintiff  must  show  himself 
qualified.  Id, 
APPLICATION 

of  payments.  248,  249,    See  Payment. 
APPOINTEE 

not  liable  as  assignee  in  covenant.  312. 
claims  under  party  who  concurs  in  the  making  of  the 
power.  315. 
APPORTIONMENT 

evidence  under  nil  debet  in  debt  for  rent.  319. 
APPRAISEMENT 
stamp  on.  122. 

not  required  where  made  for  private  information.  Id. 
evidence  on  account  stated.  237. 
APPROVEMENT 

of  common,  replication  of,  on  plea  of  right  of  common  in 
trespass  q.  c.  f.  389. 
APPRENTICE 

competency  of.  85. 

assignment  of,  not  exempt  from  stamp  duty.  120. 
ARBITRATION.     See  Award. 

arbitration  bond,  stamp  of.  122. 
ARBITRATOR.    See  Award. 

semble  cannot  maintain  an  action  for  his  trouble.  222. 

admission  of  facts  before,  evidence.  25. 

to  whom  former  suit  was  referred  incompetent  witness 

in  action  for  malicious  arrest.  307. 
proof  of  misconduct  or  corruption  not  admissible  in  ac- 
tion on  award.  196. 
ARREST 

privilege  of  witness  from.  77, 

what  amounts  to  in  an  action  for  malicious  arrest,  305* 
what  amounts  to,  by  constable.  459.  • 
proof  of,  in  action  against  sheriff  for  escape  on  mesne 
process.  491. 
in  action  for  escape  in  execution.  492* 
ARTICLES  of  WAR 
judicially  noticed.  40. 
evidence  of,  printed  by  king's  printer.  112. 
ASSAULT 

conviction  for,  on  plea  of  guilty,  not  evidence  in  action 
for.  102. 
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ASSAULT— continued. 

evidence  in  trespass  for  assault  and  battery.  368. 
under  general  issue.  Id. 

what  amounts  to  an  assault.  Id. 
what  to  a  battery.  Id. 

where  it  is  laid  with  "  divers  days  and  times," 
what  number  of  assaults  may  be  given  in  evi- 
dence. 369.  j 
where  declaration  contains  only  one  count, 
plaintiff  cannot  give  evidence  of  two  as- 
saults. Id. 
where  there  has  been  a  joint  trespass,  evidence 

confined  to  that  time.  Id. 
matters  in  justification  inadmissible.  Id. 
evidence  on  plea  o(  son  assault  demesne.  369. 
proofs  on  replication  de  injurid,  &c.  Id. 
excess  must  be  replied.  369, 370. 
where  plaintiff  can  justify  his  first  assault,  he  must 
reply  specially.  370. 
f  where  one ,  count,  and  defendant,  on  son  assault  de- 

mesne, proves  an  assault,  plaintiff  cannot  give  evi- 
dence of  assault  an  another  day.  Id. 
in  such  case  plaintiff  should  new  assign.  Id. 
unless  there  are  two  counts.  Id. 
where  two  counts,  and  not  guilty  and  a  justification, 
with  averment  of  identity,  plaintiff  replying  de 
injurid  cannot  give  evidence  of  more  than  one  tres- 
pass. Id. 

where    two    counts   and  two  trespasses,   plaintiff 
should  not  new  assign.  Id. 
evidence  on  plea  of  justification  in  defence  of  possession. 

371. 

evidence  under  alia  enormia.  Id. 
damages.  Id. 
defence.  372. 

evidence  in  mitigation.  Id. 

reasonable  suspicion  in  case  of  false  imprisonment. 

ASSENT 

of  executor,  what  shall  make.  347. 
trespasser  by  subsequent  assent.  383. 
ASSETS 

proof  of,  in  actions  against  executors.  467.    See  Execu- 
tors. 

.  —  J!?at  *Ie  Msets  P**"  descent  in  actions  against  heirs.  472. 
ASSIGNEES  of  BANKRUPTS 

admissions  by,  before  their  appointment,  not  evidence. 
28. 
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ASSIGNEES  of  BANKRUPTS— continued. 

title  of,  in  action  on  bond,  admitted  by  plea  of  pay- 
ment. 34. 
not  liable  for  use  and  occupation  by  tbe  bankrupt.  144. 
suing  as  such  on  bill,  must  prove  it  indorsed  to  tbem  in 

that  capacity.  156. 
where  liable  in  covenant,  as  assignees  of  a  term.  312. 
evidence  in  actions  by.  413. 

proof  of  bankruptcy  under  6  Geo.  TV.  c.  16,  s.  92. 
where  the  bankrupt  might  hare  sustained  an 
action.  413. 

if  bankrupt  give  no  notice  to  dispute  com- 
mission,   depositions    conclusive   eri 
denoe.  Id. 
immaterial  that  there  is  no  sufficient  peti- 
tioning creditor's  debt.  Id. 
defendant  cannot  prove  the  debt  fraudu- 
lent. 414. 
authentication  of  the  proceedings.  Id. 
proof  of  notice  to  dispute  the  bankruptcy,  under 
sec.  90.  414. 
if  no  notice  given,  no  evidence  whatever  neces- 
sary. Id. 
where  bankrupt  might  have  sued,  and  notice  is 
given,  the  depositions  are  conclusive  evi- 
dence. Id* 
notice  to  dispute  act  of  bankruptcy,  remainder 

of  proceedings  not  in  evidence.  Id. 
notice  may  be  proved   at  commencement  of 

plaintiff's  case.  415. 
service  of  the  notice.  Id. 
strict  proof  of  assignees'  title,  when  necessary.  416. 
dispensed  with  by  admission  of  defendant.  id. 
title  of  assignees,  strangers  to  record,  to  be 

strictly  proved.  Id. 
alitor  of  parties  to  record,  though  not  named  as- 
signees. Id. 
where  there  are  other  defendants  on  the  re- 
cord. Id. 
proof  of  petitioning  creditor's  debt — nature  of,  and 
when  accrued.   416.     See   Petitioning  Creditor's 
Debt. 

amount  of.  417. 

proved  by  admission  of  bankrupt.  418. 
bills  of  exchange  and  debts  on  credit.  Id. 
prior  act  of  bankruptcy.  419. 
evidence  of  trading— 6  Geo.  IV.  e.  16,  a.  2.  419. 

what  persons  are  traders  within  that  section.  420. 
See  Trading. 
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ASSIGNEES  of  BAttKKUPTS-^/n?i«*. 

what  persons  are  traders  within  sec.  6,  6  Geo.  IV. 
c.16.  422. 
evidence  of  act  of  bankruptcy — 

the  various  acts  of  bankruptcy,  under  6  Geo.  IV. 
c.  16,  s.3,  4,  5,  6,  7,  8.  422.     See  Act  of  Bank- 
ruptcy. 
departing  the  realm.  424. 
departing  from  dwelling-house.  Id, 
te  otherwise  absent  himself."  425. 
"  begin  to  keep  house."  426, 
fraudulent  conveyance,  &c.  428. 

fraudulent  at  common  law,  or  under  stat.  5  Eliz. 

428. 
fraudulent,  as  contrary  to  policy  of  bankrupt 
..    laws.  Id. 
lying  in  prison.  433.  { 

filing  petition  to  take  benefit  of  insolvent  act. 
evidence  of  commission,  assignment,  &c.  434.  .  ■  , 
evidence  with  regard  to  the  title  of  assignees  under  joint 

and  separate  commissions.  435. 
evidence  in  particular  actions.  436. 

where  assignees  may  affirm  or  disaffirm  the  contracts 
f.  ri        of  the  bankrupt.  436,  437,  ,  „ 

evidence  in  particular  actions  as  to  reputed  ownership. 

437  et  seq.    See  Reputed  Ownership, 
Defence. 

what  matters  hi  general  form  a  defence;  444. 
what  payments  to  and  transactions  with  the  bank- 
rupt are  good.  445. 
sec.  81,  6  Geo.  IV.  c.  16%  a?  to  conveyances,  con- 
tracts, &c,  and  executions.  Id. 
mode  of  computing  time  under  that  section.  Id* 
sec.  82,  6  Geo.  IV.  c.  16,  as  to  payments  to  bank- 
rupt. Id* 
need  not  be  of  precedent  debt.  446. 
payment  by  bankrupt  partner,  of  partnership 

debt,  with  notice,  bad.  Id. 
notice  of  docket,  whether  sufficient.  Id, 
sec.  83,  issuing   of  commission  notice    of  bank- 

ruptcy.  Id. 
sec.  84,  as  to  payments  and  delivery  of  goods  to  bank- 
rupt. Id, 
sec.  85,  notice  to  agent  of  company.  Id. 
sec.  86,  as  to  purchaser  from  bankrupt.  Id, 
evidence  of  set^oflF.  447. 

meaning  of  the  words  "  mutual  credit."  Id, 
nature  of  the  debt  due  from  the  bankrupt  to  the  cre- 
ditor. Id, 


536  Index. 

ASSIGNEES  of  BANKRUPTS— continued. 

nature  of  the  debt  due  from  the  creditor  to  the  ban!: 
rapt.  448. 
competency  of  witnesses.  449.    See  Witness. 
bankrupt.  Id. 
creditor.  451. 

commissioner  and  assignee.  452. 
ASSIGNEE  of  LESSEE 

evidence  in  covenant  against.  312. 
party  in  possession  may  be  presumed  to  be.  336. 
ASSIGNEE  of  REVERSION, 

action  of  debt  for  rent  by.  313. 
ASSIGNMENT 

evidence  on  plea  of,  in  action  of  covenant.  310,  311, 312. 

See  Covenant. 
proof  of,  in  action  on  covenant "  not  to  assign."  313. 
evidence  on  plea  of  assignment  by  defendant  in  debt  for 

rent.  319. 
in  bankruptcy,  proof  of.  435. 
ASSUMPSIT 

lies  on  foreign  judgment.  107. 

on  promise  of  marriage.  193.    See  Marriage, 

on  an  award.  195.     See  Award. 

on  an  attorney's  bill.  196.    See  Attorney. 

K  *£  Wthecary's  or  surgeon's  bill,  201.    See  Apotfo- 

tttty. 

for  servant's  wages.  $03.    See  Servant* 

for  not  accepting  goods.  204.    See  Goods* 

for  not  delivering  goods.  208.    See  Goods. 

for  goods  sold  and  delivered.  209.    See  Goods. 

for  work  and  labour.  221.    See  Work. 

for  money  paid.  225.  See  Money  paid. 

for  money  lent.  227.    See  Money  lent. 

for  interest,  233.    See  Interest. 

on  account  stated.  235.     See  Account  stated. 
ATHEIST 

inadmissible  witness.  78. 
ATTESTING  WITNESS.    See  Witness. 
ATTESTATION 

of  deed.  64,  &c.    See  Execution  of  deed. 

of  will.  73.    See  Will. 

of  power.  75.    See  Power. 
ATTORNEY,  POWER  of.    See  Power. 
ATTORNEY 

service  of  notice  to  produce  on,  sufficient.  6. 

admission  of  character  of,  in  action  by  him  for  slander. 
27. 

admissions  by,  when  evidence  against  his  client,  30.  See 
Admissions. 
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not  bound  to  produce  composition  deed  in  which   hU 

client  is  interested.  64. 
privileged  from  disclosing  confidential  communications. 
91.    See  Witness. 
what  matters  are  confidential.  91,  92. 
where  witness,  cannot  be  ordered  out  of  court.  93,  94. 
book  from  Master's  office,  evidence  to  prove.  112. 
notice  of  dishonour  of  bill  to,  bad.  160. 
employed  to  discover  evidence  of  drawer  of  bill,  has  ad- 
ditional day  to  give  notice.  165. 
proof  of  being.  292. 
assumpsit  on  his  bill.  196. 
plaintiff's  proofs.  Id. 
retainer.  Id. 
business  done.  Id. 
reasonableness  of  charges,  where  articles  not 

taxable.  Id. 
judge's    order,    defendant's   undertaking  and 

master's  allocatur  full  proof.  Id. 
where  there  are  fees,  charges,   and  disburse- 
ments, proof  of  bill  under  2  Geo.  II.  c.  23.  Id. 
bill  for  costs,  charges,  and  disbursements.  197. 
and  see  Addenda,  515,  516. 
must  be  delivered  where  there  are  any 

taxable  items.  Id. 
where  some  taxable  and  some  not,  two  bills 

ought  not  to  be  delivered.  Id. 
where  one  taxable  item  not  sufficiently  de- 
scribed, plaintiff  may  recover   for  re- 
mainder. Id. 
what  are  taxable  items.  Id. 
where  bill  contains  taxable  items  and  de- 
mand for  money  lent,  latter  recoverable, 
though  no  regular  bill.   Id.    And  see 
Addenda,  515. 
where  business  done  at  Quarter  Sessions, 
or  in  Insolvent  Court,  bill  must  be  deli- 
vered. 198. 

aliter  in  House  of  Lords'.  198. 
bill  must  be  left.  198. 
not  sufficient  to  show  that  it  came  to  de- 
fendant's possession.  Id. 
indorsement  by  deceased  clerk,  proof  of 

delivery.  Id.  22. 
delivery  to  whom.  198. 

to  agent  or  attorney  sufficient.  Id. 
to  one  of  several  persons.  Id. 
delivery,  at  what  time.  199* 
2  a5 
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one  Imam  most*  before  actinsv  199. 
Nisi    Prius  record  pri*t4  >ami    eri- 
de&ce.  Id. 
answered  hw  production  of  the 
writ.  Id. 
plaintiff's  attorney*  may  wwrv  W  pa- 
rol &•  turn*  of  man*  w*»t.  M> 
delivery,  at  wbat  ptosev  Id* 

at  eoBjrtiAg*ho«so  insufficient.  Zrf, 
at  last  know*  nlaee  «/  abode  suffi- 

cient.  Id. 
defendant  may  ahoj*  that  he  bad  a  fester 
known  place.  Id* 
proof  of  the  bill.  Id. 

by  copy  or  dnplinate  original*  Id. 
mistake  in,  date  unauttefiaL  Id. 
where  bill  need  not  be  delivered.  Id. 
by  oae  attorney  to  another..  Id. 
by  executor  or  adminwrttater.  Id. 
in.  case  of  set-eft  Id*. 

buii  should  be-  delivered  in  time  to  be 
taxed.  200. 
Defence. 

Where  taxable  items,  defendant  cannot  object 

to  reasonableness.  200* 
Delivery  of  former  bill  conekisive  against  in- 
crease of  chasge  in  former  items,  and  strong 
presumption. againat  additional  items.  Id. 
negligence  no  defence*  unless  defendant  has  re- 
ceived no  benefit.  Id* 
plaintiff  himself  net  carrying  on  business  good 

defence.  Id. 
sor  plaintiff's  undertaking  the  cause  gratis.  Id. 
.   .     declarations  of  clerk  evidence  thereof.  Id. 
neglect  to  take  out  certificate.  Id. 
thatplainUffis  not*  solicitor,  no  defence  in  action 
for  suing  out  a  commission  of  bankrupt.  201. 
refusing  to  carry  on  suit  no  defence  where  de- 
fendant did  not  supply- money.  Id. 
where  defendant  an  attorney*  no  defence  that 
the  business- was  done  fox  the  benefit  of  his 
client.  Id.- 
payment  to*  gn>dL  W. 

aliter  to  his  agent.  Id*, 
payment  by,  good*  240*. 
tender*  to,  good-.  262; 

when  nmnntpal  liable  in  trespass  for  the  acts  of  his  at- 
torney, 360*  .     . 
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has  a  general  lien  on  papers,  &c.  409. 

service  on  of  notice  of  disputing  bankruptcy  sufficient.  415* 
AUCTION 

bidder  by  may  retract  before  hammer  down.  209. 

sale  by  within  the  stat.  of  frauds.  205. 
AUCTIONEER 

agent  of  both  parties  within  the  stat.  6f  frauds.  137.  205. 

paper  given  by  when  it  requires  a  stamp.  If  1. 

when  liable  to  an  action  for  a  deposit.  14! . 

not  discovering  principal  liable  to  action  for  breach 
of  contract.  Id. 
AVOWRY 

evidence  under  in  replevin.  354. 
See  Replevin. 

AWARD 

assumpsit  on  an  Award.  195. 

proof  of  submission  and  award.  76.  195. 

submission  proved  by  production  of  rule  of 

court.  195. 
incase  of  enlargement  of  time.  195.  196. 
irregularity  in  enlargement  waived  by  ap- 
pearance of  parties.  196. 
notice  of  award  need  not  be  proved.  Id, 
defence. 

insufficiency  of  award.  Id. 
variance.  Id. 

corruption  or  misconduct  of  arbitrator  in 
defence.  Id, 
on  submission  not  by  bond,  evidence  on  account  stated. 

236. 
proof  of.  76. 

both  submission  and  award  must  be  proved.  Id. 
so  appointment  of  third  party.  Id. 

recital  in  award,  net  evidence  of  such  appoint- 
ment. Id. 
effect  of.  115. 

is  conclusive  between  the  parties.  115. 

but  will  not  pass  property.  Id. 
not  conclusive  on  matters  not  in  difference.  Idr 
not  by  bond,  evidence  on  account  stated.  Id. 
agreement  to  be  bound  by  award  between  other  par- 
ties. 116* 
stamp  on.  122. 
party  estopped  by,  from  setting  up  his  title  in  ejeotmefit. 

324. 
property  in  goods  does  not  pass  by.  396* 
•gainst  executor  where  evidence  of  assets.  469. 
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B. 
BAIL 

attending  and  examining,  taxable  item.  197. 

may  maintain  action  for  money  paid  against  co-bail.  226. 

must  prove  judgment.  Id. 
inadmissible  witness  for  principal.  83. 

so  person  who  has  deposited  money  in  lien  of  bail. 

Id. 
mode  of  rendering  bail  competent.  Id*  93. 
putting  in,  before  expiration  of  rule  to  bring  in  body  i 
defence  in  action  for  escape.  492. 
BAIL  BOND 

attending  defendant  and  filling  up  bail  bond  a  taxable 

item.  197. 
under  mm  tit  factum  may  be  shown  to  have  been  exe- 
cuted after  return  of  writ.  311,  317. 
evidence  in  action  of  debt  on.  317. 
on  non  est  factum.  Id* 
ease  and  favour.  Id. 
comperuit  ad  diem.  Id. 
nil  debet.  Id. 

no  assignment  by  sheriff.  Id. 
BAILIFF 

admission  of,  when  evidence  against  sheriff.  SO.  484. 
evidence  in  replevin  on  plea,  traversing  the  being  bafliC 
357. 
jointenant  or  parcener  may  distrain  as  bailiff  of  co- 
tenant  without  previous  command.  Id. 
where  tender  of  rent  to  is  good.  357. 
evidence  to  connect  acts  of  bailiff  with  sheriff.  483. 
bound  bailiff  not  competent  to  prove  that  he  endeavoured 
to  make  arrest  in  action  against  sheriff  for  not  arrest- 
ing. 490. 
bailiff's  assistant,  competent  witness  for  sheriff.  497. 
BANK-BOOKS 

copies  of  admissible.  61. 
evidence  to  prove  transfer  of  stock.  112. 
BANK  NOTES 

value  of  not  recoverable  in  action  for  money  had  tnd  re- 
ceived, unless  receipt  of  value  can  be  presumed*  229. 
copy  of,  filed  at  the  bank,  admissible.  61. 
not  a  good  tender  if  objected  to.  263. 
when  property  in  passes  by  transfer.  398. 
BANKER, 

interest  payable  by  or  to.  234,  235. 
where  he  may  recover  money  paid  on  forged  instruments. 
229,  230. 
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notice  to  customer  to  produce  check  delivered  to,  suffi- 
cient. 5. 
entries  in  his  ledger,  admissible  to  prove  state  of  cus- 
tomer's account.  220. 
distinction  between  bankers'  and  other  bills  payable  at 

sight.  158. 
within  what  time  a  bill  accepted  at  a  banker's  must  be 

presented.  158. 
has  an  additional  day  for  giving  notice  of  dishonour  of 

bill.  161. 
when  guilty  of  conversion  by  dealing  with  lost  bill.  404. 
has  a  general  lien  for  his  balance.  408. 
act  of  bankruptcy  by,  in  shutting  up  bank.  427. 
bills  deposited  with  for  particular  purpose,  do  not  pass  to 
his  assignees  under  6  Geo.  IV.  c.  16,  s.  72.  443. 
aliter  if  to  be  discounted.  Id. 
BANKRUPT.     See  Assignees  of  Bankrupts. 

declarations  of,  when  admissible.  22.     See  Hearsay, 
admission   of    assignees'    title    by    party    advertising 

"bankrupts"  property.  27. 
admission  of  bankruptcy  by  the  bankrupt  himself.  27, 

28.    See  Admissions. 

rendered  competent  if  he  states  on  the  voir  dire,  that  he 

has  obtained  his  certificate  and  released  his  assignees. 

81. 

evidence  of  inadmissible  to  support  his  commission.  83. 

but  may  prove  handwriting  of  commissioners.  Id, 

414. 
competent  by  certificate  and  release.  83. 
his  declarations.  84.     See  Hearsay. 
where  made  co-defendant,  may  plead  his  bankruptcy 
and  certificate,  and  on  not.  pros,  or  verdict  is  ad- 
missible. 88. 
may  indorse  bill  delivered  over  before  his  bankruptcy. 

155. 
or  bill  which  he  holds  as  trustee.  Id. 
acceptor,  bill  must  be  presented  to.  158. 

notice  of  dishonour  to.  160. 
where  co-contractor,  must  be  joined  as  defendant.  237. 

See  Abatement. 
eet-off  in  case  of  bankruptcy.  252. 
collusive  sale  of  goods  by  trader  on  eve  of  bankruptcy, 

not  a  conversion.  405. 
admissions  by  before  bankruptcy,  admissible  to  prove 

petitioning  creditor's  debt.  418. 
whether  declarations  of,  before  bis  bankruptcy,  are  ad* 
missible  to  prove  trading.  420. 
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declarations  by  daring  continuance  of  act  of  bankruptcy 

admissible.  424. 
declarations  by  to  prove  intent  with  which  he  departed 

from  dwelling-house.  425. 
where  a  competent  witness  in  actions  by  his  assignees, 

449.    See  Witness  and  Addenda.  518. 
evidence  in  actions  against  bankrupts.  453. 

see.  126,  6  Geo.  IV.  c.  16,  certificate  a  defense.  Id. 
sec.  130,  what  shall  avoid  the  certificate.  Id. 
defence  of  bankruptcy  cannot  be  given  in  evidence 
under  general  issue.  454. 
under  plea  of  bankruptcy,  Certificate  obtained 
before  plea  pleaded  may  be  given  ia  evidence. 
Id, 
certificate  must  be  entered  of  record.  Id. 
secondary  evidence  of  certificate.  Id. 
what  debts  are  barred  by  certificate.  454. 
evidence  in  answer  to  plea  of  certificate.  455. 
evidence  in  answer  to  plea.  455. 
evidence  of  subsequent  promise.  Id. 
BANKRUPTCY 

no  defence  in  trespass  for  mesne  profits.  394. 

notice  of  disputing.  414.    See  Assignees  of  Bankrupts,  and 

see  Addenda.  518. 
plea  of.  453.     See  Bankrupt. 

evidence  in  answer  to  plea.  454. 
commission  of,  not  an  execution  within  8  Anne,  c  14. 
488. 
BANNS 

marriage  without  doe  publication  of,  bad.   344.  363. 

Addenda.  517. 
sec.  of  4  Geo.  IV.  c.  76,  as  to  publication  oil  359. 
BAPTISM 

register  of  how  proved.  62. 
effect  of.  114. 
BARGAINED  and  SOLD,  count  for  goods.  207.    See  Goods. 
BARGEMAN 

liable  as  a  common  carrier.  271. 
BARRATRY 

in  action  for  loss  by,  not  incumbent  on  plaintiff  to  show 

that  master  is  not  owner.  51. 
conviction  for,  renders  witness  incompetent.  79. 
what  amounts  to  a  loss  by.  184,  185.    See  Lots. 
BARRISTER 

privilege  of,  in  confidential  communications.  91. 
BASTARDY 

proved  in  certain  real  writs  by  bishop's  certificate.  110. 
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proof  of  in  ejectment  by  heir  at  feir.  344»    Soe  Heir. 
BATTERY 

what  amounts  to.  368* 
evidence  in  trespass-  for.  J& 
BEGINNING 

right  of.  132.    Addenda.  517. 
BELLMAN 

delivery  of  letter  to,  no  proof  of  sending'  it  by  pott*  248. 
BIBLE 

family,  inscription*  in,  evidence  in  owes  of  pedigree*  19, 
See  Hearsay. 
BILL 

attorney  s,  actios  on*  196.    See  Attonwg* 
where  it  must  be  delivered  under  stat.  2  GeevII*  c  23» 
197. 

how  delivered,  198. 
to  whom.  Id* 
at  what  place.  199. 
where  it  need  not  be  delivered.  Id. 
good  petitioning'  creditor's  debt,  though  not  signed* 
417. 
in  Chancery,  how  proved.  57.    See  Ckmctry* 
effect  of  in  evidence.  106* 
BILL  Off  EXCEPTIONS 

where  it  lies.  135. 
BILL  OF  EXCHANGE 

where  given  for  goods,  reasonableness  of  price  cannot  be 

questioned.  168.  220. 
when  contracted  to*  be  given*  for  goods,  operates  as  a 
credit.  220. 

if  given  and  dishonoured,  vendor  of  goods  may  sue 
immediately.  22f . 
forged,  when,  money  may.  be  recovered  on  payment  or 

discount  of.  229,  230. 
interest  upon,  when  reeoversblob  234.    See  Interest  of 

Money* 
collateral  evidence  when  admissible,  to  prove  that  party 

knew  bill  to  be  fictitious.  36. 
fbrgery  of,  proof  that  party  has  fbrgod  other  bills  inad- 
missible. 36. 
whea  property  in  passes,  in  case  of  lost  or  stolen  bills. 

398. 
amendment  of  declaration  on,  under  Bold  Tenterden's 

act".  42". 
variance  in  statement  of  drawing  of.  40* 
of  acceptance  o£  Id. 
of' date  of.  50.. 
of  time  of  acceptance- of.  itf* 
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of  time  of  indorsement  of.  Id. 
stamps  on.  123. 

inland  bills.  Id. 

orders  for  payment  of  money  oat  of  a  particu- 
lar fund.  124. 
foreign  bills.  Id. 
bill  drawn  in  Ireland.  Id. 
biUs  re-issued,  when  they  require  fresh  stamp.  Id. 
what  alteration  of  a  bill  requires  a  new  stamp.  125. 
in  a  material  part,  after  being  issued,  though  made 

by  a  stranger.  Id. 
what  alterations  are  material.  126. 

may  be  made  to  correct  a  mistake.  Id. 
what  is  such  an  issuing  as  makes  an  alteration  fatal.  126. 
when  in  hands  of  person  entitled  to  make  a 

claim.  Id. 
exchange  of  acceptances  an  issuing.  Id. 
altered  before  negotiation,  may  be  enforced 

against  party  assenting.  Id. 
onus  of  invalidating  bill  lies  on  plaintiff.  Id. 
objection  taken  before  bill  is  read.  Id. 
assumpsit  on.  147. 

production  and  proof  of  the  bill.  147. 

must  be  produced,  unless  destroyed.  Id. 
if  lost,  plaintiff  cannot  recover,  though  bill 
overdue.  Id. 
unless  specially  indorsed.  Id. 
where  bill  is  in  possession  of  defendant.  148. 
if  altered,  plaintiff  must  show  alteration  not 
improper.  Id. 
variances.  Id. 

in  names  of  parties.  Id. 
in  place  of  payment.  149. 

fatal  where  bill  is  drawn,  in  body,  or  at  foot, 

payable  at  particular  place.  Id. 
so  in  promissory  note,  in  body.  Id. 
oitter  at  foot.  Id. 

unless  printed.  Id. 
under  stat.  1  and  2  Geo.  IV.  c.78.  Id. 
in  the  direction.  Id. 
in  the  consideration.  Id. 

words  "  value  received."  Id. 
in  statement  of  currenoy.  150. 
in  proof  of  the  drawing  or  accepting  or  indors- 
ing. Id. 
by  procuration.  Id. 

effect  of  averment  "  his  own  proper  hand 
being  subscribed."  Id. 
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note  made  by  A  to  secure  a  debt  from  A 
and  B,  cannot  be  declared  on  as  made  by 
A  and  B.  Id. 
in  presentment.  Id. 

wbeu  the  actual  day  must  be  proved.  Id. 
by  certain  persons,  proof  may  be  by  ano- 
ther. Id. 
where  the  word  *< at"   is  inserted  before' 
the  name  of  drawee.  151. 
Payee  v.  acceptor. 

plaintiff  must  produce  bill,  and  prove  acceptance. 

151.     See  Acceptance. 
acceptance 

in  writing  or  by  parol.  Id. 

absolute  or  conditional.  Id. 

Reneral  or  special.  Id. 

how  proved.  152. 

effect  of.  153. 

when  evidence  under  common  counts.  Id. 
Indorsee  v.  acceptor. 

indorsement  how  proved.  154.     See  Indorsement. 
what  indorsements  are  good.  155. 
what  indorsements  need  be  proved.  156. 
title  of  plaintiffs  as  indorsees.  Id. 
$yi4?&ce  under  money  counts.  Id* 
Drawer  v.  acceptor.  157. 
proof  of  acceptance.  Id. 
of  presentment.  Id. 
of  payment  of  bill  by  plaintiff.  Id. 
receipt  on  back  of  bill  not  sufficient  evidence 
of  payment  by  drawer.  Id. 
evidence  under  common  counts.  Id* 
Payee  v.  drawer.  157. 
drawing  of  bill.  Id. 

presentment  to  drawee  or  acceptor.  Id.    See  Pre- 
sentment. 

when  dispensed  with.  159. 
default  of  drawee  or  acceptor.  Id. 
notice  of  dishonour.  Id.     See  Notice  of  Distionour. 
Indorsee  v.  drawer.  166. 
Indorsee  v.  indorser.  Id. 

defendant's  indorsement,  effect  of.  Id. 
want  of  effects,  no  excuse  for  want  of  notice.  Id. 
notice  dispensed  with,  by  express  promise  to  pay. 
Id. 

indorsement  evidence  of  money  lent  to  indorser. 
167. 
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Defence  in  actions  on  bills  of  exchange. 

want  of  consideration.  167.    See  ContideratUm* 
notice  of  disputing  consideration.  Id. 
defence  between  what  parties.  Id. 
what  want   of  consideration    is    a    defence. 

168. 
declarations  of  former  bolder,  when  admissible. 

Id. 
illegality  of  consideration,  a  defence,  between 
what  parties.  Id. 
when  plaintiff  may  recover  on  usurious  or 
gaming  bill.    Id.  169.     See   Usury  and 
Gaming. 
where  the  illegality  goes  to  part  of  the 

consideration  only.  169. 
substitution  of  other  bills  for  illegal  bills. 
Id. 
satisfaction.  169.    See  Satisfaction. 
release  aud  waiver.  171. 

release  to  subsequent,  will  not  discharge  prior 

party.  Id. 
what  amounts  to  a  waiver  df  acceptor's  liability. 
Id. 
giving  time.  171. 

to  acceptor  discharges  drawer  and  indorse!*.  Id. 
but  conditional  agreement,  the  condition  not 

performed  is  no  discharge*  Id. 
no  discharge  where  drawer,  bee.  assents.  Id. 
of  promises  to  pay,  with  knowledge  of  time 

given.  Id. 
mere  forbearance'  to  sue  not  a  discharge.  Id, 
whether  taking  doguovit  or  warrant  of  attorney 

is  a  discharge.  Id. 
giving  time  to  drawer  of  accommodation  bill 

held  to  discharge  acceptor.  17t,  ted  fiuer*. 
but  giving  time  to  accommodation  acceptor,  no 

discharge  of  drawer.  Id. 
giving  time  to  acceptor,  when  agent  of  drawer, 
no  discbarge  of  latter.  Id. 
competency  of  witnesses  in  actions  on  bills  of  exchange. 
172.    See  Witnesses. 
of  drawer.  Id. 
of  indorser.  173. 
of  drawee  or  acceptor.  Id. 
when  a  good  petitioning  creditor's  debt.  418. 
within  6  Geo.  IV.  c.  16,  s.  70,  as  to  reputed  ownership. 
438. 
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deposited  with  banker  for  particular  p&rpote  dees  not  past 
to  his  assignees  under  6  Geo.  IV.  c.  16.  3fr2.  443. 

bona  notabiliat  where  the  debtor  resides.  463* 
BILL  of  LADING 

parol  evidence  admissible  to  explain  words  of.  10. 

signed  by  deceased  master,  admissible.  34. 

•Camp-on.  137* 

evidence  of  ownership  of  goods,  178,  173. 
of  shipment  of  goods.  180. 
BILL  of  SALE 

of  ship,  stamp  on.  127. 

proof  of  title  in  action  on  policy*  17*. 
BIRTH 

how  proved.  115. 343. 
BISHOP 

effect  of  certificate  of.  110. 
effect  of  register  of.  115. 
BLANK 

in  will,  when  parol  evidence  admissible  to  explain.  12. 

in  written  agreement.  13. 

in  Bishop's  register,  lief. 

filling  up  of,  need  not  be  proved  by  attesting  witness* 

66. 
filling  up  after  execution  will  not  vitiate  if  deedfeedg* 

nised.  Id. 
indorsement.  156. 
BLINDNESS 

and  that  deed  was  falsely  read  adinitgiMe,  Ottdet  tun  est 
factum.  311. 
BODLEIAN  LIBRAE Y 

copy  of  agreement  in,  admissible*  61* 
BONA  NOTABILIA 

evidence  of  want  of,  may  be  given  to  invalidate  probate. 

103. 
where  they  give  jurisdiction  to  metropolitan  Mid  ordi- 
nary. 463. 
what  are.  Id. 
BOND 

presumptive  evidence  of  payment  of.  15.    See  Presump* 

turn. 
plea  of  payment  in  action  on,  admits  plaintiff's  title.  34. 
variance  in  description  of  joint  or  several  bond.  43.  45* 
proof  of  execution  of,  when  lost.  71. 
stamp  on.  127. 

for  payment  of  an  annual  rent.  Id. 
for  securing  repayment  of  money  to  be  thereafter 
lent.  Id. 
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BOND-*Mttmioi. 

receipt  of  payments  on,  exempt  from  stamp  duty. 
131. 
pleaded  by  way  of  set-off,  evidence.  251. 
evidence  in  action  of  debt  on.  316. 

proof  of  breaches  suggested  on  roll.  Id. 
identity  of  bond.  Id. 

where  it  is  necessary  to  prove  thelease,  &c.  referred 
to  in  the  condition.  Id. 
defence ; 
presumption  of  payment  under  solvit  mi  diem  or  port  dim. 

Id. 
interest  must  be  proved  to  be  paid  under  tolvit  post  diem, 

317. 
bona  notabilia  where  it  is  found.  463. 
BOUGHT  and  SOLD  NOTES.  206.    See  Frauds,  Stat.  of. 
BOUNDARIES 

proof  of,  by  reputation.  21. 

surrey  when  admissible  to  prove.  23. 

proper  repository  of  ancient  papers,  relating  to*  72. 
BREWERS'  DRUGS 

action  for  on  sale  of.  not  maintainable.  242. 
BRICKMAKER 

whether  a  trader  within  the  bankrupt  law.  421* 
BRIDGE 

presumptive  evidence  of  ownership  of.  381,  382. 
BROKER 

agent  of  both  parties  within  the  stat.  of  frauds.  206.  See 
Frauds,  stat.  of 
bought  and  sold  notes  given  by.  Id. 
incompetent  witness  in  action  against  employer  for  ex* 

cessive  distress.  82.  310. 
selling  goods  without  disclosing  his  principal,  purchaser 

cannot  set  off  debt  due  to  him  from  broker.  253. 
selling  goods  at  less  price  than  ordered,  not  gnilty  of 
conversion.  404. 
BUILDING  SOCIETY 

member  of,  liable  for  work  and  labour.  222. 

C. 

CALENDAR 

judicially  noticed.  40. 
CALICO  PRINTERS 

lien  of.  408. 
CANCELLATION, 

revocation  of  will  by.  346. 
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CAPTAIN 

of  vessel,  notice  to  owner,  to  produce  document  delivered 

to,  sufficient.  5. 
of  vessel  liable  as  a  common  carrier.  278. 
of  vessel  receiving  goods  at  wharf,  renders  owners  re* 

sponsible.  279. 
of  vessel,  signing  bill  of  lading  and  dying,  his  hand* 
.  writing  may  be  proved.  179. 
capture  by  collusion  with,  a  loss  by  capture  within  the 

policy.  184. 
what  amounts  to  barratry  by.  Id,  185. 
not  competent  to  disprove  barratry,  in  action  on  policy* 

189. 
may  prove  sailing  on  voyage  insured.  Id. 
protest  of,  not  evidence  of  facts.  190. 
has  a  particular  lien.  409. 
CAPTURE 

what  a  loss  by,  within  policy  of  insurance.  184.  See  Lois. 
CARRIER 

delivery  of  goods  to,  delivery  to  the  purchaser.  211. 
but  not  an  acceptance  by  the  purchaser  within  the  stat. 

of  frauds.  217. 
who  has  been  compelled  to  pay  for  goods  misdelivered, 

may  maintain  money  paid.  227. 
effect  of  payment  into  court  in  action  against.  32. 
competent  witness  without  release.  85. 

servant  of,  competent  for  his  master  to  prove  deli- 
very. Id, 
evidence  in  action  of  case  against.  277. 
proof  of  character  of  carrier.  278. 
who  are  such  in  law.  Id, 
insurers,  and  liable  for  accidental  fire.  Id* 
liability  of  private  person.  Id, 
where  traveller  takes  luggage  under  his  own  care* 

Id. 
keeping  booking-office  no  proof  of  being  carrier*  Id. 
where  property  in  goods  must  be  proved.  Id. 
proof  of  the  contract.  278. 

carrier's  receipt  does  not  require  stamp.  Id. 
termini  of  the  journey  must  be  proved  as  laid*  Id. 
proof  of  delivery  to  defendant.  279. 
delivery  to  driver  sufficient.  Id. 

unless  to  carry  for  his  own  gain*  Id. 
delivery  on  board  ship  to  officer.  Id.  > 

to  master  on  shore  sufficient.  .Id. 
leaving  goods  in  inn  yard  or  at  wharf*  Id* 
proof  of  the  loss.  279. 

slight  evidence  sufficient*  Id* 
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CARRIER— continued. 
defence.  279. 

delivery  must,  in  general,  be  at  house  of  consignee. 

Id) 
proof  of  notice  restricting  liability.  Id.  200. 381. 
effect  upon  the  notice  of  the  goods  being  known 
to,  be,  of  greater  value  than,  the  limited 
281. 
effect  upon  the  notice  of  cjerrtar's. 
Id. 

8tot.lW.tV*  c.64.  SJM* 

see.  1.  carriers  by  land  not  to.be  liable  for  safe 
carriage  of  certain  articles,  unlesevxelue  de- 
clared, and  increased  charge  paid.  282, 
Sec.  2..  lawful  for  carriers  to  receive,  snch  in- 
creased charge  to  be  notified  by  notice  in 
office.  Id. 
sec.  3.  carrier  must  ft?Te  receipt .  fox  increased 

charge.  289; 
sec.  4.  carriers  henceforward  not  to  restrict 

liability  by  notice.  Id. 
sec.  5.  whet  to  be  deemed  the  office  of  carrier 

— no  plea  of  nonjoinder.  Id* 
sec.  6.  acjt  not  to  affect  special  contracts.  284. 
sec.  7.  increased  charge  paid .  recovestble  in 

case  of  loss.  Id, 
sec.  8.  act  not  to  extend  to  felonious  acts  of 

servants  or  personal  negligence.  Id. 
soca.9.  carrier  not  to  be.  bound  by.  declared 

value.  Id. 
sec.  10.  defen4ants,m_sy  pay  money  into  court. 
Id, 
misdelivery  of  gpods  by,  a  conversion.  403*. 

aliter  in,  case  of  loss  of  goods-,  Id,. 
proof  that  carrier  falsely  asserted,  that  he  delivered 

goods  to  .consignee,  no  evidence  of  conversion.  Id. 
wpph  he  has  a  general  lien  on  goods*.  408* 

CASE 

where  case,  ror..  trespass  is.  the,  proper,  remedy  for  false 
imppBpnment.  372,.  333. 
torinjuries^to(ca«iages^&c»  iu.diKtin&.3Z5» 

CELLAR 

Uabil^o^pa^.fornoAinclqsins;.  if^>  See  Mgtigauf. 

CERTIFICATE  of  APOTHECARY 
how  proved.  203* 

CERTIFICATE  of  ATTORN^ 

neglect  to  tajce  out  a  defence  to,  action,  on  billr  200b, 
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CERTIFICATE  of  BANKRUPT 

bankrupts,  obtaining,  a  taxable  item.  197. 

proof  of  having  come  to  bankrupt's  bands  so  as  to  let 

in  secondary  evidence  after  search.  5. 
a  defence  in  action  against  bankrupt.  453. 
what  will  avoid  it.  M. 
what  debts  axe  barred  by.  454. 
secondary  evidence  of.  Id. 
CERTIFICATE  of  BISHOP 
conclusive,  when*  110. 

ia  certain  real  writs  on  marriage  and  bastardy.  Id. 
profession  deprivation,  &c  Id* 

CERTIFICATE  of  SHIP'S  REGISTER, 
entry  in,  of  affidavit,  not  evidence  of.  7. 

CERTIFICATE  of  SETTLEMENT 
ancient,  custody  of.  70. 

CERTIFICATE  of  VICE-CONSUL 

not  evidence,  of  facts  therein  stated.  107. 
CERTIORARI 

in  proving  a  recorf.  52» 
CHANCERY 

answer  in.  when  evidence  to  prove  a  partnership.  212. 
letter  filed  in,  secondary  evidence  of,  inadmissible.  3. 
bill  in,  by  father  stating  pedigree,  evidence  of  same.  20. 
answer  in,  to  bill  filed  by  third  person,  evidence  of  ad- 
missions made  in.  25. 
proof  of  proceedings  in.  57* 

decree,  by  exemplification,  sworn,  copy,  or  decretal 
order.  Id, 
when  previous  proceedings  must  be  proved.  Id. 
answer,  by.  production  of  bill  and  answer,  or  exa- 
mined copies,  14. 
unless  bill  cannot  be  found.  Id, 
identity  of  parlies  must  appear.  I<*\ 
examined  copy  of  answer  alone  sufficient  to 
prove  admission  in  it.  Id. 
affidavit,  by  examined  copy.  Id. 
depositions  in,  proof  of.  58.    See  Dispositions. 
effect  of  proceedings  in.  105*. 

bill,  semble  not  evidence  of  facts  alleged  in  it  against 

plaintiff.  Id. 
answer,  evidence  as  an  admission  against  defendant. 
*  Id. 

which  must  be  taken  together.  14. 

how  far  the  party  reading  it  .makes  the  whole 

evident  Id. 
of  guardian  not  evidence  against  infant..  Id* 
but  evidence,  against  privies*  Id* 
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CHANCERY— continued. 

of  one  ftefendant  not  evidence  against  co-de- 
fendant. 106. 
aliur  if  partners.  Id. 
if  married  woman,   whether   evidence  against 
her  after  her  husband's  death, 
depositions,  evidence  between  the  same  parties  if 
witness  dead,  &c.  106. 
in  questions  of  custom  or  tolls,  evidence  be* 

tween  third  parties.  Id, 
so  depositions  between  third  parties  to  contra- 
dict witness.  Id. 
decree 

evidence  between  same  parties.  Id. 
CHAPEL 

proof  of  marriage  in  a  public  chapel  under  26  Geo.  II.  &c. 
359. 
CHARACTER 

to  prove  general  bad  character,  a  witness  may  state 

what  has  been  said  by  third  persons.  22.  195. 
account  stated  with  a  person  in  a  particular  character  ad- 
mits that  character.  27,  236. 
admissions  of  particular  character  or  made  in  a  particular 

character.  27,  28.     See  Admimom. 
evidence  of  good,  when  admissible.  37.  294. 
of  plaintiff,  inadmissible  in  slander.  Id. 
of  wife  or  daughter,  in  crim.  con.  or  seduction  inad- 
missible, except  where  general  evidence  of  bad 
character  is  given  on  other  side.  Id.  367. 
inadmissible  where  on  cross-examination  party  finis 
to  make  out  the  imputation.  38. 
evidence  of  bad,  when  admissible.  38. 

of  husband  or  wife  in  crim.  con.  Id.  364* 
of  plaintiff,  in  slander  inadmissible.  Id. 
where  judgment  offered  in  evidence,  party  must  have 

sued  or  been  sued  in  same  character.  100. 
particular  character,  when  necessary  to  be  proved  in  ac- 
tion for  defamation.  290,  291. 
proof  of  plaintiff's  good  character  inadmissible  in  action 

for  defamation.  294. 
proof  of  bad  character  of  plaintiff  inadmissible  inactions 
for  defamation.  298. 
so  in  action  for  malicious  prosecution.  304* 
CHARTER 

ancient  usage,  admissible  to  explain.  11. 
from  crown  may  be  presumed.  17. 
recital  in  modern,  evidence  of  ancient.  33. 
CHARTER  PARTY 

to  prove  inception  of  risk.  179. 
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CHECK 

money  paid  by  banker  on  forged  cheek  not  recoverable* 

230. 
notice  to  produce  to  banker  sufficient.  5. 
presumptive  evidence  of  payment  by.  15. 
exempt  from  stamp  duty.  122. 
unless  post  dated.  133. 

money  paid  under  post  dated — draft  recoverable.  Id. 
effect  of  taking  cbeck  in  payment.  249. 
CHILDREN 

when  competent  witnesses.  77,  78. 
CHIROGRAPH 

proof  of  fine,  but  not  of  proclamation.  55. 
CHRISTMAS-DAY 

bill  due  on,  to  be  presented  on  previous  day.  158. 
notice  of  dishonour  good  on  following  day.  161. 
CHRONICLES 

when  evidence.  113. 
CHURCH 

action  against  hundred  for  demolition  of.  499. 
who  is  to  sue  for.  501,  502. 
CHURCHWARDENS 

are  within  24  Geo. II.  c.  44,  as  to  demanding  copy  of 
warrant.  456. 
CLUB 

rules  of,  members  presumed  to  be  acquainted  with.  19. 
CO-CONTRACTOR 

when  competent.  89.    See  Witness, 
CO-DEFENDANT 

when  competent  witness.  88.     See  Witness, 
auswer  of  one  defendant  not  evideuce  against  his  co-de- 
fendant. 106. 
COGNOVIT 

does  not  require  a  stamp.  127. 

taking  cognovit  from  acceptor,  when  it  discharges  drawer. 
171. 
COHABITATION 

.  renders  man  liable  for  goods  delivered  to  the  woman.  215. 

See  Wife. 
presumptive  evidence  of  marriage.  344. 
want  of,  whether  a  defence  in  trespass  for  crim.  con.  363. 
COLLATERAL  FACTS 

in  general  inadmissible.  36. 

unless  material  to  the  point  in  issue.  Id. 
in  proving  knowledge  of  bills  being  fictitious.  Id, 
customary  right  in  one  parish  inadmissible  to  prove  cus- 
tom in  another.  Id. 
unless  part  of  same  district  and  subject  to  same 
tenure.  Id. 

83 
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COLLATERAL  TACTS— continued. 

or  where  same  class  of  tenants  in  both*  Id. 

mode  of  carrying  on  particular  trade  in  two  places. 

Idm 

admissible  on  question*  of  skill  and  judgment.  Id. 
acts  of  ownership  admissible.  Id. 

various  parts  of  same  district.  Id.    And  see  Adda* 
da..  515. 
on  question  of  modus*  37. 
judgment  not  evidence  of.  101. 

unstamped  instrument  when  evidence  for  cottaterel  pur- 
poses. 117. 
COLLATERAL  SECURITY 

when  giving  another  bill  amounts  to,  or  to  satiametioft. 
170. 
COLLECTOR  of  RATES 

deceased,  entries  by,  admissible.  24. 
And  see  Addenda.  515. 
COLONIES 

laws  of  not,  judicially  noticed.  40. 

records  of  colonial  courts  most  be  authenticated  by  their 

assumpsit  lies  on  decree  of  colonial  Court  of  Equity.  107. 

marriages  in,  bow  solemnized.  361. 
COMMENCEMENT  of  ACTION 

proved  by  Nisi  Frius  record.  199. 

proof  of,  in  debt  for  penalties.  322. 

proof  of,  in  actions  against  justices.  477. 

proof  of,  in  actions  against  hundredors.  506. 
COMMENCEMENT  of  TENANCY 

how  proved.  333. 
COMMISSION 

for  taking  interrogatories,  when  proof  of  dispensed  with* 
58. 

evidence  of  commission  of  bankruptcy.  434. 

evidence  with  regard  to  the  title  of  assignees  under  joint 
and  separate  commissions.  435. 

concerted  commission  of  bankruptcy  no  defence  in  am  ss* 
tion  by  assignees.  444. 
COMMISSIONERS  of  SEWERS 

when,  liable  in.  action  for  nuisance*  268* 
COMMITMENT 

of  prisoner,  how  proved.  112. 

for  unreasonable  time,  seaM*  void.  373* 
COMMON 

variance  m.  statement  of.  prescriptive  right  of.~46. 

in  action  for  disturbance  of,  proof  of  part  of  declaration 
wnfflrjen*.  4&. 

commoner,  when  an  interested  witness..  ttsV 
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COMMON— continued. 

customary,  verdicts  on  questions  of,  admissible  between 

third  persons'.  100, 
flight  of,  proved  by  ancient  writings  amongst  muniments 

of  manor.  110. 
evidence  in  action  for  disturbance  of.  969. 
plaintiff's  title  to  the  common.  Id. 

need'not  be  proved  to  extent  laid.  Id, 

proof  of  common  for  "  all  cattle1  levant  and 

conehant."  Id. 
hearsay  admissible  to  prove  customary  right.  Id* 
person  claiming  customary  right  when  admiss- 
ible witness.  27t>. 
proof  of  disturbance  by  defendant,  lei. 
by  another  commoner.  Id. 
by  tbe  lord.  Id. 

by  stronger  with  lord's  license!  Id. 
damages.  270. 
defence;  Id. 
evidence  on  plea  of  right  of  common  in  trespass,  q.  c.  f. 
389. 
COMMON  COUNTS 

acceptance  of  bill  when  evidence  under.  153. 

bill  not  evidence  under,  in  action  by  indorsees  acceptor. 

156. 
promissory  note  when  evidence  under.  175, 176. 
COMMONS,  HOUSE  of 

journals  proved  by,  examined  copies.*  53. 
COMPARISON* 

of  hands,  inadmissible.  69. 

except  by  court  of  jury.  70* 
COMPERUIT  AD  DIEM 

evidence  on  plea  of,  in  debt  on  bail  bond.  317V 
COMPETENCY  of  WITNESSES.    See  Witness 
COMPOSITION  DEED 

when  a  defence  in  assumpsit.  089',  240.    See  Accord  and 
Satisfaction. 
COMPOUND  INTEREST 
w!l«n  recoverable.  935. 
COMPROMISE 

admissions  made  during  treaty  for*  when  admissible.  25. 
CONCEALMENT 

when  a  defence"  in  aetionr  on  policies'  of  insurance*  •  188. 
See  Insurance. 
CONCLUSIVE  EVIDENCE 

receipt  when  conclusive.  96,  27.    Seo  Adtttk&tu. 
admissions  by  bankrupt,  when  conclusive.  ST',***, 
proof  by  creditor,  not  conclusive.  98» 
psytfent  into  court,  -wfcen  conclusive;  32*« 

B   B   S 
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CONCLUSIVE  EVIDENCE— continued. 
of  date  of  iorolment.  55. 
conclusiveness  of  judgments.  100,  101. 
conclusiveness  of  sentences  in  Admiralty  Courts.  103. 
conclusiveness  of  judgments  in  rem,  104. 
delivery-  of  former  bill  by  attorney  against  any  increase 

of  charge  in  items.  200. 
judgment  of  foreign  court,  when  conclusive.  106, 107. 
judgment  of  inferior  court,  when  conclusive.  107, 108. 
continuing  possession  of  goods  assigned,  not  a  conclusive 

proof  of  fraud.  486. 
account  stated  not  conclusive.  236. 
letter  of  defendant  promising  payment,  conclusive  on 
plea  of  non -joinder.  237. 
CONDEMNATION 

as  prize  by  Court  of  Admiralty,  effect  of.  103. 
of  goods  in  Court  of  Exchequer.  104. 
CONDITION 

conditional  acknowledgment  to  take  case  out  of  statute 

of  limitations.  260. 
conditional  tender  bad.  264. 

ejectment  on  breach  of  condition  in  agreement  of  demise. 
339.   ' 
^CONDITIONS  PRECEDENT 

proof  of,  in  action  by  vendor  against  vendee  of  real  pro- 
perty. 137. 

when  dispensed  with.  138. 
proof  of  in  action  for  not  accepting  goods.  206. 
proof  of  in  action  for  not  delivering  goods.  208,  209. 
CONFIDENTIAL  COMMUNICATIONS 

between  counsel  and  attorney  and  client.  91,92.    See 

Witness. 
between  public  officers,  &c,  not  to  be  disclosed.  97.  See 

Witness. 
when  they  furnish  a  defence  in  action  for  defamation. 
295,  296.    See  Defamation. 
CONSENT  RULE 

admits  demise  by  deed  in  ejectment  by  corporation.'325. 
with  undertaking,  sufficient  evidence  of  lease,  entry,  and 

ouster  under  1  Geo.  IV.  c.  87.  330. 394. 
admits  possession  at  time  of  declaration.  393. 
CONSIDERATION 

parol  evidence  when  admissible  to  vary.  9. 
variance  in  statement  of.  43. 
in  bills  of  exchange.  149. 
the  entire  consideration  must  be  stated.  43. 
jbnt  the  whole  promise  need  not.  Id. 
&mble  no  variance  where  declaration  slates  reason- 
able reward,  and  evidence  shows  sum  certain.  Id* 
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of  bill  of  exchange,  alteration  in,  makes  new  stamp  ne- 
cessary. 126. 

notice  of  disputing  consideration.  167. 

notice  necessary  to  put  plaintiff  on  proof.  Id. 

except  in  K.B.  Id. 

not  necessary  to  entitle  defendant  to  prove  want 

of  consideration.  Id. 
notice  alone  not  sufficient,  without  suspicion  of 

plaintiff's  title.  Id. 
plaintiff  may  support  bill  in  his  reply.  Id. 
in  action  by  indorsee,  on  proof  of  no  original 
consideration,  onus  lies  on  plaintiff.  Id.. 
defence,  between  what  parties.  167. 

no  defence  if  plaintiff  or  intermediate  party 

gave  value.  Id, 
though  he  knew  it  to  be  an  accommodation  bill. 

Id. 
a  defence  between  immediate  parties.  168. 
what  a  defence.  168. 

want  of  consideration.  Id. 

either  total.  Id. 

or  partial  pro  tanto.  Id. 

but  not  if  quantum  to  be  deducted  is  mat- 
ter of  unliquidated  damages.  Id. 
bill  given  for  goods,  no  defence  that  price  is  ex- 
orbitant. Id. 
fraud  avoids  whole  contract.  Id.  220, 
declarations  of  former  holder,  when  admissible  to 
prove  want.  168. 
not  unless  the  title  of  plaintiff  and  of  the  party 
making  the  declaration  is  identified.  Id. 
illegality  of  consideration,  defence  between  what 
parties.  168. 
confined  to  parties  or  privies  to  the  illegality.  Id. 
bond  fide  indorsee  without  notice  may  recover. 

Id. 
unless  in  case  of  gaming.  Id. 
in  case  of  usury  indorsee  for  value  may  recover 

on  bill.  Id. 
so  through  usurious  indorsement.  169. 
illegality  of  consideration  going  to  part  only.  Id, 

bill  cannot  be  put  in  suit.  Id. 
illegality  of  consideration,  substituted  bill.  Id. 

substituted  bill  liable  to  same  objections  unless 
reformed.  Id. 
but  good  if  not  given  for  more  than  legal 

interest.  Id. 
where  several  bills  are  substituted.  Id. 
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tetters  from  payee  to  maker,  contemporaneous 
with  note,  admissible  to  prove  usury.  Id. 
plaintiff  failing  on  note  may  recover  'on  original  consi- 
deration. 175. 
proof  of,  in  action  on  warranty  of  a  hone.  190. 
where  note  given  for  medical  attendance,  and  notice  to 
prove  consideration,  plaintiff  must  prove  himself  qua- 
li6ed  under  6  Geo.  IV.  c.  153.  202. 
variance  in  proof  of.  149. 

money  had  and  received  on  failure  of,  or  without.  229, 
230.    See  Money  had,  fyc. 
CONSIGNEE 

jtmofemay  insist  on  carrier  delivering  goods  at  his  resi- 
dence. 279. 
roav  have  trover  before  actual  possession.  400. 
CONSIGNOR 

may  stop  goods  in  transitu,  notwithstanding  general  lien 
•    <if  carrier,  408. 
CONSPIRACY 

conviction  for,  when  it  renders  witness  incompetent  79. 
CONSTABLE 

acting  as  such  supersedes  proof  of  appointment.  28. 
evidence  in 'actions  against.  456. 

demand  of  perusal  of  warrant  under  24  Geo.  II. 

c.44.  Id. 
what  persons  are  within  the  statute.  Id, 
to  what  cases  the  statute  extends.  Id. 
what  actions  are  within  the  statute.  467.  * 
proof  of  the  demand.  Id. 

constable  complying  with  the  demand  at  any 
tune  before  suit  sufficient.  Id. 
limitation  of  action,  24  Geo.  II.  c.  44, «. «.  Id. 

when  a  constable  is  within  this  clause.  Id.  458. 
venue,  and  giving  special  matter  in  evidence  under 

general  issue.  Id. 
proof  of  arrest.  459. 
Defence, 

reasonable  suspicion  of  felony.  460. 
CONTINUANCES 

may  be  entered  at  any  time.  322. 
CONT1NUANDO 

effect  of,  in  trespass.  51. 
CONTRACT 

implied  on  waiver  of  tort.  32.  209.  222. 

where  goods  are  to  be  given  iu  part  of  price,  and  not 

given,  contract  implied  to  pay  in  money.  210. 
entire  contract  to  deliver  several  parcels  of  goods,  effect 
of.  139.  211.  217,  218. 


Index.  559 

CONTRACT— continued. 

where  txritoifartu  assumpnt  will  lie  in  eaie  of  special  con- 
tract. 231,222. 
illegal,  where  money  paid  en  maybe  recovered.  232. 
See  Money  had  and  received. 

distinction  between  contracts  executed  and  execu- 
tory, 232. 

and  between  mala  prohibita  and  mala  m  w.  Id. 
by  infant,  when  void  or  voidable.  237. 
by  one  person  in  the  name  of  several,  effect  of.  238. 
written,  when  it  may  be  varied,  &e.,  by  parol.  8  to  It. 

See  Parol  evident*. 
variance  in.  42. 

in  the  parties.  Id.    See  Partiet. 
in  the  consideration.  43.    See  OoMidereHHon. 
in  the  promise.  44.    See  Promt*, 
in  the  legal  effect.  Id.    See  Legal  effect. 
entire  or  several  contract,  on  sale  of  several  lots.  139. 
rescinding  of  by  purchaser  of  real  property.  141, 142. 
illegal  contracts  cannot  be  enforced.  242. 
made  on  Sunday  cannot  be  enforced.  243. 
rescinding  of,  by  purchaser  of  horse  with  warranty.  190 
CONTRADICTORY  STATEMENT 

of  witness  at  another  time,  how  proved.  94,  95 
CONTRIBUTION 

between  sureties  and  bail.  226. 

not  between  wrong-doers.  Id. 
for  costs,  liability  to  renders  witneai  incompetent.  238. 
CONUSEE 

of  fine  cannot  have  trespass  pure  cUutumfregit  before 
entry.  380. 
CONVERSION 

evidence  of  actual  conversion  in  trover.  402.  See  Trover. 
of  conversion  by*  demand  and  refusal.   404.    See 

Trover;  and  m*  Addenda,  518. 
by  whom.  406. 
cannot  be  purged.  412. 

in  case  of  collusive  sale  by  trader  on  eve  of  bankruptcy , 
437. 
CONVEYANCE 

presumption  of.  326. 
CONVEYANCING 

bill  for,  not  taxable.  197. 
CONVICTION 

effect  of,  by  justices,  109. 

a  conclusive  protection.  Id. 

certificate  from  commissioners  for  sending  the  debts 
of  the  army.  Id. 
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so  sentence  of  expulsion  or  deprivation  of  member 

of  a  college.  Id. 
to  sentence  of  removal  of  a  schoolmaster.  110. 
on  quashing  of,  money  bad  and  received  lies.  232. 
action  against  justice  after  conviction  quashed.  478. 
justices,  when  protected  by  evidence  of  conviction.  479, 
480.    See  Justice. 
CONVOY  BOND 

proof  of  inception  of  risk  in  actions  on  policies.  180. 
COPARCENERS 

may  either  join  or  sever  in  demise  in  ejectment.  325. 
fine  by  one  does  divest  estate  of  coparcener.  328. 
must  prove  actual  ouster  of  co-tenant  in  ejectment.  319. 
possession  of  one  the  possession  of  the  others.  351. 
may  distrain  as  bailiff  of  coparcener   without  previous 
command.  357. 
COPY 

of  deeds  or  instruments,  when  sufficient  secondary  evi- 
dence after  notice  to  produce.  7. 
by  copying  machine  not  evidence,  without  notice  to  pro- 
duce, r. 
examined  copy  proof  of  record.  54. 
old  copy  of  old  record  sufficient,  without  proof  of  exa- 
mination, 
office  copies.  55. 

in  same  court  and  tame  cause  admissible.  Id. 

muat  where  not  in  same  cause.  Id. 

in  Chancery  not  admissible  at  law,  without  proof  of 

examination.  Id. 
of  proceedings  in  Insolvent  Court.  Id. 
copies  made  by  authorized  officers.  55. 
chirograph,  proof  of  fine.  Id. 

but  not  of  proclamations.  Id. 
indorsement  of  inrolment.  Id. 
of  depositions  taken  at  judge's  chambers.  Id. 
of  judgment,  by  clerk  of  Treasury,  inadmissible.  Id. 
day-book  at  judgment-office  inadmissible  to  prove 

time  of  signing  judgment.  Id. 
of  proceedings  in  Chancery.  37,  58* 
of  entries  in  public  books.  61. 
of  corporation  books.  62. 
of  ship's  register.  63. 
of  old  surveys.  106. 
of  proceedings  in  Insolvent  Court.  244. 
of  proceedings  in  bankruptcy.  436. 
COPYHOLD 

proof  of  court  rolls.  59.    See  Court  ReUu 
effect  of.  110. 
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evidence  in  ejectment  by  devisee  of  copyhold.  347.  See 

Devisee. 
admittance,  when  necessary  to  be  proved.  347.      See 

Admittance. 
in  fee,  not  assets  by  descent.  472. 
CORONER 

inquisition  of,  effect  of.  108. 

publication  of  proceedings  at,  actionable.  297. 
CORPORATION 

entry  in  their  books  not  evidence  for.  23. 
not  bound  by  admissions  of  individual  member.  28. 
bound  by  the  admissions  of  their  surveyor.  30. 
seal  of,  genuineness  must  be  proved.  54. 

except  corporation  of  London.  Id. 
books  of,  where  admissible.  61. 

when  kept  by  proper  officer.  Id. 
if  ancient,  from  proper  custody.  Id. 
examined  copy  sufficient.  62. 
not  evidence  for  the  corporation.  113. 
delivery  of  deed  by.  68. 
corporator  competent  to  prove  usage  of  office.  85. 

incompetent  in  action  by  corporation.  87. 
in  ejectment  by,  an  actual  deed  need  not  be  proved.  325. 
steward  of,  may  give  verbal  notice  to  quit.  336. 
notice  to  quit  to,  must  be  served  on  its  officers.  3S6. 
presentation  by,  must  be  under  seal.  350. 
in  trover  against  semble  not  necessary  to  show  conversion 

authorised  by  deed.  407. 
how  to  sue  hundred,  for  damage  done  to  their  property. 
501,502. 
COSTS 

out  of  pocket,  a  taxable  item.  197. 
of  action  unadvisedly  defended  by  bail,  cannot  be  re- 
covered. 227. 
of  amendments  under  Lord  Tenterden's  act.  42. 
liability  for,  such  an  interest  as  excludes  witness.  83. 

172.  174. 
what  costs  of  former  suit  may  be  recovered  in  action  for 

malicious  arrest.  307. 
where  provable,  under  commission  of  bankrupt,  and 
barred  by  certificate.  454. 
CO-TRESPASSER 

when  competent  witness.  89.    See  Witness. 
COUNCIL  BOOK 

copy  of  entries  inadmissible.  61. 

secondary  evidence  of  license.  182, 
COUNSEL 

admissions  by,  when  evidence.  30.    See  Admission*. 

b  b  5 
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COUNSEL— continued. 

privileged  from  giving  evidence.  91. 

so  his  clerk.  Id. 
who  is  to  begin.  132.    8ee  Course  of  Evidence. 
privilege  of,  in  speaking  defamatory  words.  295. 
consulting,  evidence  of  probable  cause,  ia  action  far  me* 
licious  prosecution.  303. 
COUNTERPART 

not  secondary  evidence  to  original.  2.  t. 

party  to,  cannot  object  to  stamp  on  original,  t. 
of  old  leases,  wben  admissible.  22» 
COUNTY  COURT 

judgment  of,  how  proved.  59. 
COUNTY 

limits  of,  judicially  noticed.  Id. 
court,  proceedings  in,  how  proved.  59. 
COURSE  OF  EVIDENCE 

witness  may  be  called  on  subpoena  before  jury  is  sworn. 

131. 
which  party  is  to  begin  in  general.  Id. 
where  the  plaintiff  is  bound  to  go  into  the  whole  ef  his 

case.  132. 
where  the  general  issue  is  not  pleaded,  who  ia  to  begin. 

Id. 
putting  in  particulars  of  demand  by  the  defendant,  to 

prove  payments,  entitles  plaintiff  to  reply.  139. 
defendant's  counsel  opening  facts,  it  is  indiscretion  of 

judge  to  permit  reply.  Id. 
which  party  is  to  begin,  upon  plea  in  abatement.  Id. 
where  several  defendants  defend  separately,  ooaise  of 

proceeding.  Id.  154. 
leading  counsel  may  take  examination  from  junior.  %M» 
counsel  allowed  to  prove  commencement  of  suit,  in  debt 

for  penalties,  at  any  stage  of  cause.  322. 
aliter  to  show  cause  of  action  in  proper  county,  after 
close  of  case.  323. 
COURT  BARON 

proceedings  in,  how  proved.  59. 
rolls  of.  110. 
COURT  ROLLS 

old  entries  on,  when  admissible.  23* 
proof  of.  59. 

by  rolls  themselves.  Id. 
or  oopies  properly  stamped.  Id. 
by  drafts.  Id. 
effect  of.  110. 

evidence  between  lord  and  hie  tenants*  Id. 

so  ancient  writings,  id* 

and  entries  on  the  rolls  of  oeatom,  Id. 
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COURT  ROLLS— continued. 

writings  not  properly  rolls,  evidence  between  free- 
holders and  copyholders.  Id. 
COVENANT 

effect  of  payment  of  Money  into  court.  3$. 
effect  of  non  tut  factum  as  an  admission*  35. 
evidence  in  actions  on.  310. 

evidence  on  plea  of  assignment.  Id. 
execution  of  assignment.  Id. 
notice  to  plaintiff  need  not  be  proved.  H. 
nor  assent  of  assignee.  Id. 
evidence  on  plea  of  expulsion.  310. 
proof  of  trespass  insufficient.  Id. 
expulsion  from  part,  suspension  of  whole  rent. 
Id. 
evidence  on  plea  of  non  est  factum*  310.    See  Non 

est  fextitin. 
evidence  on  plea  traversing  the  title  of  the  plaintiff. 

311. 
evidence  on  plea  traversing  title  of  defendant.  Id. 
proof  of  defendant  being  assignee.  31$. 
proof  of  acceptance  of  lease  by  assignees  and 
trustees.  31$,  313. 
evidence  on  plea  traversing  the  breach.  313. 

proof  oi  breach  of  covenant,  not  to  assign,  &c. 

Id. 
proof  of  breach  of  covenant  to  repair.  314. 
proof  of  breach  of  covenant  for  quiet  enjoy- 
ment. 315. 
or  of  implied  covenant,  on  word  "  demise." 
Id. 
evidence  in  ejectment  for  non-performance  of  covenant. 

339. 
when  a  waiver  of  forfeiture  of  lease.  341. 
COVERTURE 

of  defendant,  at  time  of  contract,  a  defence  under  the 
general  issue,  in  assumpsit.  $41. 
.    wife  of  foreigner  who  resides  abroad,  may  be  sued  as  a 
feme  sole.  Id. 

Suere  if  foreigner  leaves  his  wife  here.  Id. 
>me  covert  living  apart  not  liable  as  feme  sole.  Id. 
divorce  a  mensd  et  tkoro  does  not  render  her  liable  as  feme 
sole.  Id. 

atiter  divorce  ab  initio.  Id. 
husband  abjuring  the  realm,  or  transported,  wife  liable 

as  feme  sole.  Id. 
proof  of.  Id. 

by  register  or  reputation.  Id. 

husband  must  appear  to  have  been  tiring.  Id. 
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COVERTURE— continued. 

acknowledgment  of  marriage  by  defendant  or  al- 
leged husband  insufficient  to  prove  coverture.  Id. 
evidence  under  non  est  factum.  311. 
evidence  on  plea  traversing  the  breach,  315. 

proof  of  breach  of  covenant  not  to  assign.  Id. 
COWKEEPER 

whether  a  trader.  420. 
CREDIT 

not  expired,  defence  in  action  for  goods  sold.  220. 
though  fraudulently  bought  on  credit.  Id, 
so  where  bill  agreed  to  be  given,  but  not  given. 

Id.  221. 
in  cose  of  dishonoured  bill,  vendor  may  sue  imme- 
diately. 221. 

provided  bill  be  in  his  hands.  Id. 
sale  "  at  six  or  nine  months  "  is  at  election  of  pur- 
chaser. Id. 
effect  of,  on  vesting  of  the  property  in  sale  of  goods. 

395. 
where  goods  sold  on,  no  lien  arises.  410. 
debt  due  on,  good  petitioning  creditor's  debt.  418. 
CREDITOR 

of  insolvent  when  competent.  84. 
who  has  assigned  his  debt,  competent.  85. 
of  bankruptt  when  a  competent  witness  in  action  by  as- 
signees. 451. 
of  testator,  when  competent  in  action  by  executor.  465. 
of  testator,  may  be  called  to  prove  payment  of  debt  on 
plene  adminutravit  pleaded.  469. 
CREW 

a  sufficient  crew  required  to  render  ship  seaworthy.  181. 
negligence  of,  no  breach  of  warranty  of  seaworthiness. 

Id. 
loss  by  perils  of  the  seas,  remotely  occasioned  by  their 
negligence,  is  within  the  policy.  183. 
CRIMINAL  CONVERSATION 

evidence  for  plaintiff  in  trespass  for.  358. 
proof  of  marriage.  358. 

strict  evidence  requisite.  Id. 

admission  of  defendant  whether  sufficient.  Id. 

examined  copy  of  register.  359. 

proof  of  registration,  license  or  banns  unnecessary. 

Id. 
proof  of  marriage  in  a  chapel  pursuant  to  26  Geo.  II* 

and  the  late  statutes.  Id. 
provisions  of  4  Geo.  IV.  c.  76,  as  to  publication  of 

banns.  Id. 
proof  of  marriage  of  Jews  and  Quakers.  360. 
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CRIMINAL  CONVERSATION— cmtinutd. 

proof  of  marriages  in  Scotland,  Ireland,  and  abroad. 

ldm 

proof  of  marriages  in  colonies.  361.  . 
in  chapel  of  English  ambassador.  Id. 
proof  of  the  adultery.  362. 
evidence  in  aggravation.  Id. 

declarations  of  the  wife,  admissible  to  prove  terms 
of  intercourse  with  husband.  91.  362. 
defence. 

evidence  to  disprove  marriage.  363. 
no  due  publication  of  banns.  Id. 

where  they  are  published  in  wrong  names  of 
parties   Id* 
evidence  of  residence  unnecessary.  Id. 
evidence  that  the  parties  lived  separate.  363. 

in  what  cases  it  is  a  defence.  364. 
evidence  of  plaintiffs  misconduct.  364. 
husband's  privity  a  bar.  Id. 

how  far  profligate  conduct  of  husband  is  a  bar.  Id* 
365. 
evidence  in  mitigation.  365. 
husband's  bad  conduct.  Id. 
previous  adultery  or  wantonness  of  wife.  Id. 
but  not  acts  of  subsequent  misconduct  in  wife.  Id. 
letters  of  wife  soliciting  the  defendant,  before  the 
adultery.  Id. 
evidence  of  character  when   admissible.  37,  38.    See 
Character. 
CRITICISM 

fair  criticism,  a  defence  under  the  general  issue  in  action 
for  libel.  297. 
CROPS 

value  of  growing  crops  recoverable    under  count  for 

goods  bargained  and  sold.  210. 
away-going  custom  that  lessee  shall  have ,  proveable  by 

parol  though  not  mentioned  in  lease.  11. 
agreements  on  sale  of,  when  exempt  from  stamp  duty. 

120. 
owner  of  in  exclusive  possession  may  have  trespass 
q.  c.  f.     379. 
CROSS-EXAMIN  ATION 

as  to  contents  of  papers  produced  under  notice.  6. 
practice  as  to  in  general.  95.    See  Witnea. 
CROWN 

charter  or  grant  from  may  be  presumed.  17. 
to  support  dedication  of  crown  land  as  a  public  way, 
knowledge  of  the  crown  must  appear.  1 8. 
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CURRENCY 

variance  in  statement  of.  150. 
CUSTODY 

of  deeds  and  ancient  documents.  70.  72. 
CUSTOM. 

parol  evidence  of,  admissible  to  explain  written  instru- 
ments. 10,  11.    See  Parol  Evident*. 
immemorial,  when  presumed.  14. 
manorial,  proved  by  reputation.  21*    See  Hearsay. 
when  proveable  by  custom  of  other  manor  or 

36. 

general,  noticed  judicially.  40. 
alitor  where  particular.  40. 
variance  in  statement  of.  46. 
customary  commoner,  when  interested  witness.  82. 
judgments  on  questions  of*  evidence  between  third  per- 
sons. 100. 

so  depositions.  106. 
of  manor,  proved  by  ancient  writings.  110. 
cannot  be  proved  by  a  general  history.  114. 
may  regulate  time  of  notice  to  quit.  333. 
for  lord  of  manor  to  enclose  parcels  of  waste,  admissible 
under  traverse  of  right  of  common.  389. 
CUSTOM-HOUSE 

presumption  of  regularity  of  proceedings  at.  19. 
CUSTOMS 

evidence  in  actions  against  officers  of.  460. 
notice  under  28  Geo.  III.  c.  37,  s.  25.  Id. 
limitation  of  action.  461. 

special  matter  may  be  given  in  evidence  under  ge* 
neral  issue.  Id. 

D. 

DAMAGE  FEASANT 

evidence  in  replevin,  on  avowry  lor  taking  cattle  damage 
feasant.  357. 
DAMAGE  SPECIAL.    See  Special  Damage. 
DAMAGES 

how  assessed  in  case  of  dsmnrrer  to  evidence.  134. 

in  assumpsit  by  vendor  v.  vendee.  139. 

in  assumpsit  by  vendee  v.  vendor.  141*    And  see  IsV 
dtnda.  515* 

in  assumpsit  for  use  and  occupation.  145. 

in  trespass  for  seduction.  367. 

in  trespass  for  assault  and  battery.  371* 

in  trespass  quart  clatmanjregti.  384* 

in  trespass  tor  mesne  profits*  394* 
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in  asmiinnait  far  not  accepting  good*.  207. 

in  assumpsit  for  not  delivering  goods.  209* 

in  assumpsit  for  not  replacing  stock.  209. 

interest  said  to  be  in  nature  of.  234. 

nominal  in  assumpsit  on  account  stated,  235,  236. 

on  plea  in  abatement.  237. 
stipulated  liquidated  damages  may  he  set  ofc  251* 
evidence  in  mitigation  of 

in  action  on  promise  of  marriage.  195. 
in  action  for  goods  sold  and  delivered,  f  19. 

where  the  plaintiff  claims  on  quantum  meruit, 

and  there,  is  no  stipulated  price.  219,  £20. 
where  there  is  a  stipulated  price,  but  purchaser 

gives  notice  to  take  the  goods  back.  2  JO. 
where  there  is  a  stipulated  price  and  warranty. 
220. 
vendee  must  not  proceed  to  we  goods.  Id. 
where  bill  of  exchange  given*  reasonableness 
cannot  be  questioned.  uL 
in  action  for  defamation.  298. 
in  action  of  crim.  con.  S64. 
in  action  for  seduction.  368* 
in  trover.  412. 
DATE 

of  deed  may  be  varied  by  parol  evidence.  10. 

of  bill  of  exchange,  amendment  in  statement  of  under 

Lord  Tenterden's  act.  42. 
of  bill  of  exchange,  mistatement  of  when  material.  50. 
of  enrolment  by  clerk  of  enrolments  ojonckwiie  evidence 

55. 
alteration  in  date  of  hill  requires  new  stamp.  126* 
DEAF  and  DUMH 

competent  witnesses.  77. 
DEATH 

presumption  of.  18.  See  Presumption. 
onus  ofpreof  on  whom.  &% 
register  of  how  proved.  62*    Se*  ll*{ifitir« 
el  attesting  witness,  effect  of*  64. 
of  attesting  witness  to  wilL  74a 
DEBT 

judgment  in,  a  bar  in  assumpsit  for  same  demand.  101. 

on  foreign  Judgment.  IQfc. 

variance  in  statement  of  record,  in  action  eC  debt  on 

judgment.  48. 
evidence  in  action  of  debt  on  bend*  316.    See  Bond* 
evidence  in  action  on  debt  for  rent*  317. 
evidence  in  action  of  debt  for  double,  value*  319,     See 
JfenMs  Fobs* 
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evidence  in  action  of  debt  for  doable  rent*  321.    See 
Double  Rent. 
DEBTOR 

evidence  in  action  against  sheriff  for  not  arresting  a 
debtor.  490. 
DECLARATIONS 

of  person  in  wbose  possession  an  instrument  bas  been, 
inadmissible  to  prove  the  loss  of  it.  4. 

of  deceased  clerk,  entry  of  letter  by,  admissible.  7. 
of  delivery  of  bill  by.  23,  24. 

when  admissible  on  question  of  parcel  or  no  parcel.  13. 

of  what  persons,  are  admissible  on  questions  of  pedigree. 
19.  20,    See  Hearsay. 

inadmissible  post  litem  motatn.  20. 

of  persons,  as  to  public  rights.  21. 

of  parishioners,  on  question  of  parish  boundary  or  pa- 
rochial modus,  admissible.  21.    See  Hearsay. 

of  plaintiff,  when  admissible  for  himself.  22. 

of  drawee  of  bill  of  exchange  to  prove  want  of  effects. 
Id.  173. 

of  trader,  to  prove  trading.  22. 

of  bankrupt,  to  prove  act  of  bankruptcy,  &c.  Id. 

of  wife,  in  action  for  crim.  con.  Id.  362. 

of  ths>d  persons,  as  to  bad  character.  22. 

of  persons  speaking  against  their  own  interest.  24.  515. 
See  Hearsay. 

of  persons,  not  parties,  but  interested  in  the  suit.  28. 
See  Admissions. 

of  agents  and  servants,  when  admissible.  29.  191.    See 
Agents. 

of  wife,  when  evidence  for  her  husband.  31. 

of  wife,  when  admissible  in  action  for  crim.  con.  91. 

of  party  as  to  marriage  at  the  fleet,  admissible.  114. 

of  former  holder  of  bill  of  exchange,  when  admissible. 
168. 

of  payee  of  note,  in  letter  to  maker,  contemporaneous 
with,  note,  admissible  to  prove  usury.  169. 

of  persons  who  are  averred  in  special  damage  to  have 
left  off  dealing,  &c.  inadmissible.  294. 

of  plaintiff's  father,  when  admissible  in  action  on  pro- 
mise of  marriage.  195. 

of  deceased  clerk,  as  to  delivery  of  attorney's  bill,  ad- 
missible. 198. 

of  attorney's  clerk,  admissible  to  prove  that  attorney 
undertook  cause  gratis.  200. 

of  alleged  husband,  are  not  admissible  for  defendant,  on 
plea  of  coverture  by  her.  241. 

of  one  of  several  defendants,  in  action  for  false  impri- 
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sonment,  admissible  againtt  others,  though  made  in 
their  absence.  374. 

but  not  far  the  others.  Id. 
of  owner  of  land,  m«de  after  trespass,  are  inadmissible 
to  prove  that  defendant  committed   trespass  by  his 
command.  385. 
of  bankrupt  before  Ids  bankruptcy,  whether  admissible 
to  prove  the  trading.  420. 
during  continuance  of  act  of  bankruptcy,  admissi- 
ble. 424. 
admissible  to  prove  intent  with  which  he  departed 
from  dwelling-house.  425. 
of  petitioning  creditor,  when  admissible,  in  actions  by 

assignees.  452. 
of  assignor  of  goods,  at  time  of  assignment,  admissible 
to  prove  fraud.  487. 
DECREE 

of  Court  of  Chancery,  how  proved.  57.     See  Chancery* 
evidence  between  what  parties.  106. 
DEDICATION 

of  way  to  public,  presumption  of.  17, 18.    See  Presump- 
tion, 
DEDIMUS  POTESTATEM 

preparing,  a  taxable  item.  197. 
DEED 

proof  of,  by  counterpart,  notice  to  produce  unnecessary. 

2.  4. 

what  sufficient  search  to  let  in  secondary  evidence  of. 

3,  4. 

date  of,  may  he  varied  by  parol  evidence.  10. 
parol  evidence  admissible  to  prove  fraud  in.  Id. 
and  to  explain  ambiguity  in  ancient  deeds.  11. 
aliter  in  modern  deeds.  Id. 
necessary  to  discharge  written  contract  after  breach.  11, 

12. 
execution  presumed  after  thirty  years.  14. 
lost  deed,  plea  of  right  of  way  by,  evidence  under.   16. 
admission  of,  in  answer  in  Chancery,  not  proof  of  exe- 
cution. 26. 
receipt  in,  conclusive.  26. 

aliter  if  indorsed.  Id.    See  Admissions. 
execution  of,  in  action  of  covenant,  admitted  by  payment 

into  court.  32. 
recitals  in,  against  whom  admissible.  35. 
variance  in  statement  of.  49. 
in  omitting  exception.  Id. 

no  variance  if  very  words  are  set  out  under  a  testa- 
tum, &lc.  Id, 
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nor  that  a  proviso  not  incorporated  with  covenant  is 
omitted.  Id. 

unless  referred  to  in  covenant   Id. 
may  be  stated  according  to  legal  effect.  Id. 
aa  omitting  wife  aa  party.  Id* 
of  legal  effect  misstated,  how  advantage  may 

be  taken  of  it.  Id. 
immaterial  variances.  50. 
party  misdeacribed  in  deed,  hot  signing  by  right 
name,  properly  declared  against  in  that  name.  Id. 
proof  of  in  general.  64. 

production  under  tvipasna  duets  ttcum.  64.    See  Sub- 
poena. 
attesting  witness  must  be  called.  Id.    See  Witnm. 
execution,  how  proved.  66.    See  Execution. 

when  dispensed  with.  70.    See  Execution,  and 
Addenda. 
handwriting,  how  proved.  68.    See  Handwriting. 
custody  of  ancient  writings.  72.    See  Custody, 
may  be  proved  by  the  attorney  who  has  attested  it 

92. 
where  an  attorney  is  bound  to  produce  his  client's 
deeds.  Id. 
stamps  on.  127. 

of  composition,  when  a  defence  in  assumpsit.  149t   8* 
Accord  and  Satisfaction. 
DEFAMATION 

action  for.  #        ' 

evidence  of  character,  when  admissible  in.  37,  38. 

See  Character. 
proof  of  part  of  cause  of  action  sufficient.  47*  285. 
xight  of  beginning,  where  a  justification  is  pleaded, 

without  general  issue.  192. 
proof  of  the  speaking  of  the  words.  285* 
material  part  sufficient.  Id. 

unless  the  part  ssrt  proved  qusfiry  tke 
others.  Id* 
spoken  by  way  of  interrogation,  will  not  sup- 
port affirmative  words.  Id. 
x        spoken  in  foreign  language  will  not  support 
averment  of  English  words.  Id. 
other  instances  of  variance.  Id. 
proof  of  the  libel.  285. 

omission,  when  material.  Id. 
proof  of  publication  of  libel.  286. 

production  of  libel  in  defendant's  handwriting, 
aembU  prima  facie  evidence  of  publicatioe. 
Id. 
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#o  printing  a  libel.  Id. 

publication  to  plaintiff  himself,  net  actionable. 

U. 
publication  by  governor  of  colony  to  the  law 

officer.  Id. 
publication  by  servant.  Id. 
delivery  erf  newspaper  to  officer  of  stamp -office* 

Id. 

accounting  with  such  officer  for  stamps.  Id. 
copying  of  libel  by  defendant's  daughter  not 

sufficient.  Id. 
delivery  to  reporter  of  newspaper.  287. 
putting  into  the  post-office  a  delivery  in  the 

county  in  which  put  in*  Id. 
proof  of  publication  of  libel  contained  in  news- 
paper, stat.  38  Geo.  III.  c.78.  287. 
.proof  of  introductory  averments.  289. 

must  be  proved,  unless  immaterial  to  the  cha- 
racter of  the  UbeL  Id. 
cases  where  the  averment  has  been  held 
material.  290,  291. 
where  the  words  are  averred  to  have  been 
spoken  of  and  concerning,  the  plaintiff,  in  a 
particular  character.  £91. 
proof  of  inuendo,  293.         .  ..... 

proof  of  malice.  293. 

presumed  in  case  of  defamatory  words.  Id, 
must  be  proved,  where  the  words  are  primd 
facie  excusable.  Id. 
proof  of  other  words  or  libels.  998. 
admissible  to  show  anvmu.  Id. 

but  other  libels  must  refer  to  that  in  ques- 
tion. 294. 
not  admissible  where  libellous  intent  une- 
quivocal. Id. 
other  words  may  be  proved  by  the  defendant  to 
be  true.  Id. 
proof  of  plaintiff's  good  character.  «94u 

not  admissible.  Id. 
proof  of  damage.  Id. 

words  actionable  in  themselves  require  no  evi- 
dence of  damage.  Id. 
proof  of  special  damage.  Id. 

must  be  natural  consequence  of  words 
spoken,  and  not  too  remote,  id. 
Defence. 

evidence  to  disprove  introductory  allegation.  .516. 
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evidence  to  disprove  the  malice,  where  admissible 
under  the  general  issue.  295. 
words  spoken  by  member  of  Parliament  in  his 

place.  Id. 
words  spoken  in  the  course  of  a  judicial  pro- 
ceeding. Id. 

where  the  privilege  is  exceeded.  Id. 
words  spoken  in  confidence.  Id. 

bond  fide  character  of  servant.  Id. 
moral  advice.  296. 
words  spoken  with  the  view  of  investigating  a 

met  in  which  the  party  is  interested.  W. 
whetber  publication  of  proceedings  of  court  of 
justice  containing  defamatory  matter  is  ac- 
tionable. Id. 

of  preliminary  proceedings  actionable.  Id. 
but  evidence  of  them  may  be  given  in  mi- 
tigation. Id. 
that  the  libel  is  a  fair  criticism.  Id. 
proof  of  truth  of  libel  inadmissible  under  general 

issue.  298. 
proof  that  the  words  were  first  spoken  by  another 
inadmissible  under  general  issue.  Id. 
how  pleaded.  Id. 
evidence  in  mitigation.  Id. 

general  evidence  of  plaintiff's  bad  character  in- 
admissible. Id. 
other  libels  published  by  plaintiff  inadmissi- 
ble. Id. 
matters  not  pleadable  in  justification  admissi- 
ble. Id. 
evidence  to  disprove  malice,  when  admissible 
under  the  general  issue.  Id. 
accord  and  satisfaction.  Id. 
whole  publication  must  be  read.  Id. 
DEFAULT 

judgment  by,  effect  of.  34. 

defendant  suffering  judgment  by,  where  competent  wit* 
ness.  88,  89.    See  Witness* 
DEGREE 

in  physic,  how  proved.  292*  • 

DEGRADING  QUESTIONS, 

witness  not  compellable  to  answer.  97.    See  Witnm. 
DELIVERY 

.  of  deed,  when  presumed.  67, 
how  proved.  Id. 
of  goods,  proof  of.  211  to  216.    See.GosA.  # 

partner,  wife,  agent,  servant,  in  cases  within  the 
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statute  of  frauds.  217,  218,  219.     See  Frauds, 
Statute  of. 
of  goods  to  carrier.  279. 
DEMAND 

of  goods,  proof  of  averment  of  ready  and  willing.  209* 

though  made  by  servant  sufficient.  Id. 
where  made  in  writing  and  by  parol  at  same  time,  suf- 
ficient to  prove  the  latter.  1. 
in  action  in  note  payable  on,  demand  need  not  be  proved. 

175. 
when  necessary  in  debt  for  double  value.  320. 
necessary  at  common  law,  in  ejectment  for  non-payment 
of  rent.  340. 
dispensed  with  by  stat.  4  Geo.  II.  340. 
and  refusal,   when  evidence  of  conversion.  404.    See 

Trover. 
of  perusal  and  copy  of  warrant,  in  action  against  consta- 
bles, fee.  456,  457. 
DEMISE 

covenant  for  enjoyment  implied  in  word  demise.  315. 
in  ejectment, 

how  laid.  324,  325.    See  Ejectment. 
from  year  to  year,  presumed  from  payment  and  receipt 
of  rent.  336. 
and  by  acknowledgment  of  rent.  351. 
meaning  of  the  words  "  demise  not  for  one  year  only,  but 
from  year  to  year."  Id. 

and  of  the  words  "  demise  for  a  year,  and  after- 
wards from  year  to  year."  Id. 
what  instruments  amount  to  an  actual  demise,  or  to  an 

agreement  to  demise.  Id. 
how  laid  in  ejectment  by  surrenderee  of  copyhold.  347. 
in  ejectment  by  executor,  may  be  laid  between  testator's 

death  and  probate  granted.  349. 
so  in  case  of  administration.  Id. 
evidence  of,  on  plea  of  turn  demisit  in  replevin.  355* 
DEMURRER 

to  bill  in  equity,  effect  of.  34. 
at  law,  as  an  admission.  Id. 
to  evidence,  when  it  lies.  134. 
DEPARTING  the  REALM.    See  Act  <f  Bankruptcy. 
DEPOSIT 

recoverable  in  action  by  vendee  or  vendor.  139. 142. 
proof  of  payment  of.  140. 
DEPOSITIONS 

of  persons  as  to  public  rights,  when  admissible.  21.  See 
Hearsay, 
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of  witness,  not  evidence*  as  admiasiaou  against  party  who 

does  not  cross-examine.  26. 
office  copies  when  evidence.  55.. 
taken  at  judge's  chambers,  how  proved.  55. 
*j£  witness  since  dead',  car  trial  between  same  patties, 

bow  proved.  58. 
in)  Chancery,  inadmissible},  without  proof  of  bffl  and  an* 
swer.  Id, 
unless  ancient,  and  bill  and  answer  lost*  Id. 
when  admissible  without  proof  of  answer.  Id* 
under  order  of  Chancery,  admissible  without  bill  or 
answer.  Id* 
taken  under  commission.  Id. 

must  apneas  that  witness  is  dead,  insane,. or  absent 
Id. 
in  India.  59. 

only  evidence  between  the- same  parties*  99. 
in  Chancery,  evidence  between  what  parties).  106. 
under  commission  of  bankrupt,  when  made  evidence.  413. 

See  Amignem  4/  Bankrupts. 
in  bankruptcy,  entered  on  record.  434. 
DEPUTATION^ 

entry  of,  in  books  of  clerk  of  the  peace,  admissible.  112. 
DESCENT 

proof  of,  in  ejectment  by  heir.  343.    See  Heir 
DESCRIPTION 

matter  of,  must  be  proved  as  laid.  47.  50,  51 . 
DETERMINATION  of  SUIT 

proof  of.  301.  305. 
DEVASTAVIT 

evidence  in  action  suggesting.  471. 
DEVIATION 

what  amounts  to  in  actions  on  policies  of  insurance. 

189. 
from  special  contract,  effect  of.  221. 

DEVISER 

when  he  may  give  notice  to  quit,  under  special  previa* 

336. 
evidence  in  ejectment  by  devisee  of  freehold  interest.  345. 

seisin  of  testator.  Id.  340. 

exraution  of  will.  7t.  345. 

determination  of  prior  estates.  345. 

refusal'  to  take  estate  no  bar  to  subsequent  eject- 
ment.  Id, 
Defence. 

forgery  of  will.  Id,- 

incapacity  of  testator.  Id, 
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revocation  by  subsequent  will.  Id. 
by  other  writing.  346. 
by  cancellation.  Id, 
by  implication.  Id. 
enridsnae  in  ejectment  by  devisee  of  leasehold  interest. 
347. 

execution  of  lease.  Id. 
probate  of  will.  Id, 
assent  of  executor.  Id. 
evidence  in  ejectment  by  devisee  of  copyhold.  347". 
proof  of  admittance.  Id.    See  Admittance. 
by  original  rolls  or  copy.  Id. 
liability  of,  under  stat.  3W.&M.  c.  14.  473. 
DIPLOMA 

of  doctor  of  physic,  how  proved.  292. 
DIRECTION 

of  bill,  varianoe  in,  proof  of.  149. 
DISCHARGE 

of  io solvent,  plea  of,  and  evidence.  244. 
DISCLAIMER 

waiver  of  notice  to  quit,  when.  339. 
by  devisee.  345. 
DISCONTINUANCE 

rule  for,  sufficient  proof  of  terminating  suit  in  case  for 
malicious  arrest.  305. 

whether  proof  of  malice.  306. 
created  by  fine  of  tenant  in  tail.  328. 
entry  upon  land  when  barred  by.  353. 
how  proved.  354. 
DISSEISOR 

fine  by,  with  proclamations,  renders  actual  entry  neces- 
sary. 328.    See  Fine. 
DISSEISEE 

may  maintain  trespass  after  entry,  by  relation.  381. 
DISSEISIN 

entry  upon  lands,  when  barred  by  disseisin  and  descent 
cast*  353: 

there  must  be  a  wrongful  ouster.  Id. 
eases  m  which  descent  cast  will  not  toll  an  entry. 
Id. 
DISTRESS.    See  Excessive  Distress. 

.  when  a  waiver  of  notice  to  quit.  338. 
when  a  waiver  of  forfeiture  of  lease.  341. 
payment  to  superior  landlord  under  threat  of,  good.  356. 
partydistftasning,  and  remaining  in  possession  above  five 
days,  a  trespasser  for  the  excess*  384* 
DIOTTOOTTIOIf 
course  oft  469i 
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DITCH 

presumption  as  to  ownership  of.  38?. 
««  DIVERS  DAYS  and  TIMES," 

effect  of  this  averment  in  pleading.  369.  391. 
DIVINE 

not  privileged  from  disclosing  confidential  communica- 
tions. 91. 
DIVORCE 

liability  of  husband  for  debts  of  wife  after.  215.    See 

Wife. 
by  Jewish  law,  bow  proved.  60. 

a  mentd  et  thoro  does  not  render  wife  liable  safeme  teit. 
241. 

atiter  a  divorce  ab  initio.  Id. 
DOCK  WARRANT 

evidence  of  ownership.  179. 
DOCKET 

notice  of,  not  of  itself  notice  of  act  of  bankruptcy.  446. 
DOCTOR  of  LAWS 

'  proof  of  being,  by  books  of  university.  292. 
DOCTOR  of  PHYSIC 

proof  of  being.  292.    See  Phyneian. 
DOG 

evidence  in  action  for  damage  by.  275. 
DOMESDAY  BOOK 

when  admissible.  109. 
DORMANT  PARTNER 

liability  of.  212.  214.     See.Parltier. 
non-joinder  of  as  defendant  cannot  be  pleaded  in  abate- 
ment. 237.     See  Addenda,  516. 
with  plaiutiff  not  competent  witness  for  him.  89.  90. 
share  of,  within  stat.  6  Geo.  IV.  c.  16, 572 ,  as  to  reputed 
ownership.  441. 
DOUBLE  RENT 

8tnt.  11  Geo.  II.  c.  19.  321. 

notice  need  not  be  in  writing.  321. 

must  give  a  fixed  time.  Id. 

stat.  only  applies  where  tenant  has  power  to  give  notice. 

Id. 
on  avowry  for,  defendant  cannot  recover   single  rest* 

355,  356. 
DOUBLE  VALUE 

statute  4  Geo.  II.  c.  28.  319. 

proof  of  determination  of  term  and  of  the  demand.  Id. 
if  by  notice  to  quit  do  demand  necessary.  Id. 

atiter  where  tenant  holds  over  after  determina- 
tion of  term  certain.  Id. 
where  demand  necessary,  double  value  recover- 
able ouly  from  time  of  demand.  Id. 
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DOUBLE  VALVE— contimud. 

action  against  husband  on  holding  over  of  wife.  Id, 
receiver  appointed  by  court  of  chancery  may  make 

demand.  Id, 
defence. 

waiver  of  notice  to  quit  or  demand.  Id, 
recovery  in  ejectment  no  bar.  321. 
tenant  holding  over,  under  claim  of  right,  not  within 
stat.  Id, 
DRAWEE 

declarations  of  when  admissible.  22.  173. 
presentment  to.  157. 
competency  of.  173. 
DRAWER 

when  discharged  by  non -presentment  of  bill.  157. 
when  discharged  by  time  given  to  acceptor.  171. 
competency  of.  172.    See  Witness. 
DURESS 

money  obtained  by,  recoverable  in  action  for  money  had 

and  received.  231. 
admissions  obtained  by,  not  evidence.  35. 
must  be  specially  pleaded  in  covenant.  311. 
avoids  a  will.  345. 
DYERS 

whether  they  have  a  general  lien.  409. 

EARNEST  E. 

what  amounts  to.  219. 
EASE  and  FAVOUR 

proof  of  plea  of  in  action  on  bail  bond.  317. 
EASEMENT 

presumptive  evidence  of  right  to.  16.     See  Pretumption. 
cannot  be  granted  bv  parol.  265. 
EAST  INDIA  COMPANY 

copies  of  books  of  admissible.  61. 
ECCLESIASTICAL  COURTS 

proceedings  of,  how  proved.  59. 
effect  of  sentences  in.  102. 

conclusive  where  the  court  has  exclusive  jurisdic- 
tions. Id. 
sentence  in  suit  of  jactitation  not  conclusive.  Id. 
probate  granted  by,  conclusive  till  repealed.  103. 
'  payment  to  executor,  who  has  got  probate  under 
forged  will,  good.  Id, 
it  may  be  shown  that  court  had  no  jurisdiction.  Id, 
or  that  seal  is  forged.  Id. 
alitor  as  to  will.  Id, 
ECCLESIASTICAL  JURISDICTIONS 
limits  of  judicially  noticed.  40. 

c  c 
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ECCLESIASTICAL  TERRIER 
when  admissible.  63. 
proper  repository  of  .  72* 

EFFECT  of  EVIDENCE 

from  99  to  116.    See  the  various  heads. 

EFFECTS 

acceptance  prima  fade  evidence  of.  157 
when  want  of,  will  excuse  notice  of  dishonour.  163. 
bill  made  payable  at  drawer's,  prima  fad*  evidence  of 
want  of.  164. 

EJECTMENT, 

right  of  beginning  in ,  by  person,  claiming  under  a  will  or 

by  heir  at  law.  132.  133. 
general  evidence  for  plaintiff  in.  323. 
proof  of  sufficient  title.  324. 

plaintiff  must  recover  on  strength  of  bis  own 

title.  Id. 
twenty  years*  possession,  good  title.  Id.    And 

see  Addenda.  517. 
possession  good  title  against  wrong  doer.  324. 
tenant  estopped  from  disputing  landlord's  titl 

or  by  an  award.  Id. 
right  of  entry  must  appear.  Id. 

sufficient  if  at  time  of  demise.  Id. 
title  must  appear  at  time  of  demise.  Id. 

heir  may  lay  demise  on  day  of  ancestor's 

death.  Id, 
so  posthumous  son.  Id. 
on  entry  to  avoid  fine,  demise  must  be  laid 

after.  Id. 
demise  how  laid  in  cases  where  teuantcame 
lawfully  into  possession.  325.        _m_  ... 
in  case  of  tenancy  at  will.  Id. 
in  case  of  mortgage.  Id. 
tenant  for  life  and  remainderman  joint  de- 
*    misebybad.  Id. 
jointenants    and  parceners   may  sever  or 

join  in  demise.  Id. 
payment  of  entire  rent  to  agent  of  lessors, 

of  plaintiff,  evidence  of  joint  title.  Id. 
tenants  in  common  must  sever.  Id.   t 
corporation,   demise    by,   no   actual  deed 
need  be  proved.  Id. 
plaintiff  must  prove  a  legal  title.  325. 

in  whom  the  legal  estate  resides  in  case  of  convey- 
ance to  uses.  Id.    See  Uses. 
and  in  case  of  devises  in  trust.  Id.  396.    See 
Trust. 
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presumption  of  conveyance  to  ctttui  que  trust.  326. 

See  Presumption. 
presumption  of  surrender  of  satisfied  terms.  Id. 
proof  of  entry  to  avoid  a  fine.  528.  See  Fine* 
proof  of  actual  ouster,  when  necessary.  328.    See  Ouster* 
proof  of  defendant's  possession  of  the  premises.  329.  ' 
proof  of  the  local  situation  of  the  premises.  Id. 

variance  in  description  of  parish.  Id. 
evidence  in  ejectment  by  landlord.  330.     See  Landlord, 
proof  of  the  contract  of  demise.  Id,    See  Lease. 

whether  an  instrument  is  a  lease  or  an  agree- 
ment. 331.     See  Lease. 
tenancies  at  will  and  cases  of  lawful  poscession. 
332.     See  Tenant  at    Will.     And  Addenda. 
517. 
proof  of  notice  to  quit.  333.     See  Notice  to  quit. 
how  proved.  Jd. 
at  what  time  given.  Id. 
by  whom.  335. 
to  whom.  336. 
form  of.  Id. 
service  of.  337. 
waiver  of.  338. 
when  dispensed  with.  339. 
evidence  on  forfeiture  of  lease.  Id.     See  Forfeiture. 
waiver  of  forfeiture.  341. 
evidence  in  ejectment  by  heir.  343.     See  Heir, 
proof  of  seisin.  Id. 
proof  of  descent.  Id. 
defence. 

illegitimacy.  344.     See  Illegitimacy. 
evidence  in  ejectment  by  devisee  of  freehold  interest. 
345. 
defence. 

will  void  from  idiocy  or  non-sane  memory.  Id. 
revocation.  Id.    See  Revocation. 
evidence  in  ejectment  by  devisee  of  leasehold  interest. 

347. 
evidence  in  ejectment  hy  devisee  of  copyhold.  Id.    See 

Copyhold. 
evidence  in  ejectment  by  mortgagee.  348.  See  Mortgagee. 
evidence  in    ejectment   by  tenant  hy  elegit.   Id.    See 
Elegit. 
►  evidence  in  ejectment  by  conusee  of  statute  merchant  or 

staple.  Id. 
evidence  in  ejectment  hy  guardian.  349. 
evidence  in  ejectment  hy  executor  or  administrator.  Id. 
evidence  in  ejectment  by  parson.  350. 

c  c  2 
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EJECTM  ENT— continued. 

competency  of  witnesses.  350.    See  Witness.- 
defence. 

general  matters  of  defence.  351. 
entry  barred  by  statute  of  limitations.  Id.    See  Entry. 
by  disseisin  and  descent  cast.  353.    See  Dismsm. 
by  discontinuance.  Id.    See  Discontinuance. 
execution  in.    354. 
judgment  in,  when  evidence  and  for  what  purposes  in 

trespass  for  mesne  profits.  392.  393. 
recovery  of  mesne  profits  in  ejectment  under  Stat  1 
Geo. 'IV.  c.  87.  394. 
ELEGIT 

proved  by  copy  of  judgment  roll.  56. 
evidence  in  ejectment,  by  tenant  by  elegit.  348. 
ENCROACHMENT 

on  waste.  352. 
ENDOWMENT 

of  vicarage,  what  secondary  evidence  of.  8. 
presumption  of,  when.  14. 
ENLARGEMENT  of  TIME, 

proof  of,  in  action  on  award.  196. 
ENTRY 

plaintiff  must  prove  right  of,  at  time  of  demise,  in  eject- 
ment. 324. 
hut  sufficient,  though  divested  before  trial.  Id. 
actual,  when  necessary  to  avoid  a  fine  levied  with  pro- 
clamations. 328.     See  Fine. 
when  barred  by  the  statute  of  limitations.  351. 
possession  must  be  adverse.  Id. 
no  adverse  possession.  Id. 
where  possession  of  the  party  is  the  possession  of 

lessor  of  plaintiff.  Id. 
as  in  abatement  by  younger  son.  Id. 
or  possession  by  parcener,  &c.  Id. 
unless  there  be  actual  ouster.  Id. 
where  the  estate  of  him  in  possession  and  of  the 
lessor  are  parts  of  the  same  estate.  Id. 
as  particular  tenant  and  remainder  man.  Id. 
or  landlord  and  tenant.  Id. 
-where  the  relation  of  trustee  and  cestui  que  tout 
exists.  Id. 
In  case  of  mortgagor  and  mortgagee.  359. 

what  will  make  an  adverse  possession  of  the  waste 

as  against  the  lord.  Id. 
what  will  make  an  adverse  possession  of  the  waste 

as  against  the  tenant's  lessor.  Id. 
construction  of  the  statute  of  limitations,  and  of  the 
saving  clauses.  Id,  353. 
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when  tolled  by  disseisin  and  descent  cast.  353. 
effect  of,  in  revesting  possession  ah  initio.  381. 
actual  entry  when  necessary  to  maintain  trespass  for 
mesne  profits.  393.  ^ 

EQUITY.     See  Chancery. 

equitable  title  insufhcient  in  ejectment.  325 
where  an  equitable  or  legal  estate  is  created  by  devises 
m  trust.  Id.    See  Trust. 
ESCAPE 

evidence  in  action  against  sheriff  for  escape  on  mesne 
.  process.  490. 

proof  of  the  debt  due  from  party  arrested.  491. 
proof  of  the  issuing  and  delivery  of  the  process  to 

sheriff.  Id. 
proof  of  the  arrest.  Id. 
proof  of  the  escape.  Id. 
defence.  Id. 

evidence  in  action  against  sheriff  for  escape  in  execu- 
tion. 492. 

proof  of  arrest.  Id. 
proof  of  escape.  493. 
defence.  494. 
ESCROW 

what  delivery  will  make  an  escrow.  .68. 
ESTOPPEL 

of  defendant. on  plea  of  misnomer,  by  having  put  in  bail 

in  wrong  name.  239. 
by  acquittance  under  seal.  14. 
when  admission  operates  as.  25. 
judgment,  to  operate  as,  must  be  pleaded.  102. 
EVICTION 

a  defence  in  use  and  occupation.  146. 
so  of  part,  if  tenant  gives  up  the  residue.  Id, 
but  if  he  remains  in  possession  of  residue,  semble  liable 
pro  tanto.  Id. 

of  undertenant,  eviction  of  tenant.  Id. 
evidence  under  nil  debet  in  debt  for  rent.  319. 
EXAMINATION.     See  Witness. 

of  party  and  servants  under  stat.  7  and  8  Geo.  IV.  c.  31. 
504. 
EXCESSIVE  DISTRESS 

evidence  in  action  for.  307. 
form  of  action.  308. 
must  be  in  case.  Id. 

alleged  exception.  Id. 
where  rent  has  been  tendered,  plaintiff  may  waive 
trespass,  and  bring  case.  Id. 
proof  of  tenancy  and  rent  due.  308. 
exact  rent  due  not  material.  Id. 
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EXCESSIVE  DISTRESS-^coii*iim«*. 

situation  of  premises  must  be  proved  as  laid.  UL 
proof  of  the  distress.  308. 

not  necessary  to  show  goods  taken  away.  W. 
what  is  a  sufficient  seizure.  Id. 
set  of  bailiff  connected  with  defendant.  309. 
proof  of  excess  of  the  distress.  509. 

value  of  the  goods  seized.  Id. 
defence. 

entire  chsttel,  and  no  other  to  he  seized.  309. 

recovery  in  replevin  for  same  taking.  Id. 

no  defence  that  plaintiff  interfered  in  sale,  &e. 

310. 
defendant  not  hound  by  his  notice  of  distress.  Id. 
broker  incompetent  witness  for  defendant.  310. 
EXCEPTION 

omitsion  of,  in  statement  of  contract,  a  fatal  variance.  44. 
in  statement  of  deed.  49. 
EXCEPTIONS,  BILL  OF 
where  it  lies.  135. 
form  of.  507. 
EXCHEQUER 

effect  of  judgments  in  rem  in.  104. 
EXCISE 

copies  of  hooks  of  admissible.  61. 

effect  of,  in  evidence.  112. 
evidence    in   actions  against    officers    of.   460.     See 

Customs. 
judgment  of  commissioners  of,  conclusive.  104* 
EXECUTION 

in  ejectment.  354. 

property  in  goods  divested  on  execution  executed.  397. 
where  debtor  is  taken  in  execution,  there  is  no  good  peti- 
tioning creditor's  debt, 
against  goods  of  bankrupt,  when  valid  by  6  Geo.  IV. 

c.16.  s.81.  445. 
what  is  an  execution  within  the  stat.  8  Anne,  c.14.  488. 
EXECUTION  OF  PEED,&c. 
how  proved    66. 

acknowledgment  by  party  to  witness,  sufficient.  Id. 
sealing  and  delivering  mny  be  presumed.  Id. 
blank  need  not  be  proven  to  have  been  filed  vp  at 

time  of  execution.  Id. 
identity  must  be  proved.  Id.  67. 
imperfect  recollection  of  witness.  67. 
sealing  need  not  be  in  witness's  presence.  Id. 

one  seal  in  deed  executed  by  two,  sufficieat. 

Id. 
aliter  under  execution  of  power.  Id. 
sealing  and  delivering  presumed.  Id. 
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EXECUTION  OF  DEED,  kc.-cmtumtd. 
delivering  how  proved.  67. 
by  corporation.  68. 
by  virtue  of  power  of  attorney.  Id, 

in  general,  power  must  be  bj  deed.  Id, 
wben  it  makes  deed  operate  as  an  escrow.  Id. 
by  marksman,  bow  proved.  Id, 
admitted  by  payment  into  court  in  action  of  covenant.  32. 
wben  attested  by  attorney,  be  is  not  privileged  from 

giving  evidence.  92. 
proof  of,  wben  dispensed  with.  70. 
wben  it  is  30  years  old.  Id. 
if  from  proper  custody.  Id, 
witness,  if  alive,  need  not  be  called.  Id. 
unless  in  ca*e  of  rasure.  Id. 
where  party  calling  for  it  claims  an  interest  under 

it.  70,  71.    And  see  Addenda.  517. 
.  replevin  bond  admissible  against  sheriff,  in  action 

for  taking  insufficient  pledges.  71. 
by  rule  of  court,  or  admission  of  the  party.  Id. 
where  deed    is  in  possession  of   defendant,  who 
pleads  run  est  factum,  and  does  not  produce  it  on 
notice.  Id, 
in  case  of  lost  bond.  Id. 

but  if  witnesses  known,  they  must  be  called.  Id. 
in  case  of  deed  enrolled.  Id,  72. 
EXECUTOR 

effect  of  pleading  the  general  issue,  in  action  by.  33. 

in  trust,  a  competent  witness.  85* 

bound  by  verdict  against  bis  testator.  100. 

may  indorse  bills  of  his  testator.  155. 

bill  accepted  by  testator  must  be  presented  to.  158* 

notice  of  dishonour  to.  160. 
set-off  in  case  of  action  by  or  against.  253. 
not  affected  by  written  acknowledgment  of  co-executor, 

taking  case  out  of  statute  of  limitations.  255. 
acknowledgment  of  debt  to,  will  not  support  count  on 

promise  to  testator.  258. 
to  charge  bim  as  assignee  in  covenant,  it  must  appear 

that  be  has  entered.  312. 
notice  to  quit,  by  one  of  several  under  special  proviso, 

bad.  336. 
proof  of  assent  by,  in  ejectment  by  devisee  of  term* 

347. 
evidence  in  ejectment  by.  349. 
competent  witness  in  ejectment.  351. 
cannot  have  action  for  breach  of  promise  of  marriage, 
unless  personal  estate  be  damaged.  193. 
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of  attorney,  need  not  delirer  a  signed  hill.  199. 
may  recover  for  trespass  committed  before  probate.  377. 
property  vests  in,  on  testator's  death.  398. 
where  an  executor  de  ton  tori  can  give  evidence  of  doe  ad- 
ministration in  reduction  of  damages  in  action  by 
rightful  executor.  412. 
disposing  of  his  testator's  stock  does  not  become  a  trader 

within  the  bankrupt  law.  421. 
goods  in  bankrupt's  possession  as  executor,  will  not  pass 

to  assignees  under  6  GfO.  IV.  c.  16,  s.  72.  442. 
evidence  in  actions  by.  461. 

proof  of  representative  title  when  necessary.  Id. 
where  plaintiff  declares  on  cause  of  action  in  testa- 
tor's time,  and  makes  profeit,  general  issue  ad- 
mits his  title.  Id. 
but  only  the  title  stated.  462. 
title  in  such  case  must  be  denied  by  plea.  Id. 
where  plaintiff  declares  on  cause  of  action  in  his  own 
time  and  makes  profert,  general  issue  does  not  admit 
title.  Id. 
proof  of  probate  or  letters  of  administration.  463. 
where  letters  of  administration  are  void  or  voidable* 
Id. 

bona  notabUia  what  are.  Id. 
where'  probate  is  void  or  voidable.  464. 
forgery  of  probate.  Id. 

in  action  by  several,  proof  of  probate  to  one  is  evi- 
dence of  title  of  aU.  Id. 
defence. 

statute  of  limitations.  465. 
payment.  Id. 

to  executor  under  forged  will,  good.  Id. 
aliter  where  supposed  testator  is  living.  Id. 
evidence  in  action  against  executor  de  sou  tori.  Id. 
non-joinder  as   plaintiff  of   another  executor  must  be 
pleaded  in  abatement.  Id. 
competency  of  witnesses.  Id. 
evidence  in  actions  against.  466. 

no  action  maintainable  for  distributive  share.  Id* 
evidence  on  plea  of  nt  unquet  executor.  Id. 
admits  cause  of  action.  Id. 
proof  of  probate.  Id.  59. 
sufficient  to  show  defendant  executor  de  aw  <**• 
466. 
evidence  on  plene  admiaistrav'U. 
proof  of  assets.  467. 
issue  on  plaintiff.  Id. 
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in  case  of  assets  after  writ  sued  out,  plaintiff 
•  must  reply  specially.  467. 
inventory  proof  of  assets.  Id. 

copy  of,  signed  only  by  appraisers,  not  evidence 

Id. 
whether  necessary  to  prove  that  the  debts  in  the 
inventory  have  been  paid.  468. 
when  submission  to  arbitration  is  evidence  of  assets. 

Id. 
admission  that  debt  was  just,  no  evidence.  Id. 
nor  payment  of  interest  on  bond.  Id. 
probate  stamp,  presumptive  proof  of  assets.  Id. 
amount  of  damages  must  be  proved.  Id. 
on  plene  adminutravit,  if  some  of  the  executors  have 

no  assets,  they  are  entitled  to  verdict.  Id. 
evidence  in  answer  to  proof  of  assets.  Id. 
payments,  course  of  distribution.  469. 
after  action  brought,  cannot  be  given  in  evidence 

under  plene  adminutravit.  Id. 
creditor  admissible  to  prove  the  debt  and  pay- 
ment. Id. 
attesting  witness  to,  in  case  of  bonds,  must  be 
called.  Id. 
retainer.  Id. 

evidence  on   plea  of  outstanding  judgments  and 
debts.  470. 

not  evidence  under  plea  of  plene  administravit.  Id. 
evidence  in  an  action  suggesting  a  devastavit.  471. 
EXECUTOR  DE  SON  TORT 

when  he  may  retain  payments,  in  action  by  rightful  exe- 
cutor. 412.  465. 
sufficient  to  prove  defendant  executor  de  son  tort,  in  ac- 
tions against  executors.  466. 
what  acts  will  make  a  man  executor  de  son  tort.  466, 467. 
cannot  retain  for  his  own  debt.  469. 
EXEMPLIFICATION 

proof  of  record  by.  54.     See  Record. 
proof  of  decree  in  Chancery  by.  57. 
of  probate,  in  case  of  loss.  60. 
of  letters  of  administration.  Id. 
not  evidence  of  devise  of  lands.  72. 
EXTENT  • 

old,  regularity  of,  presumed.  56,  57. 
EXPENSES 

of  witnesses.  76. 
EXPULSION 

evidence  on  plea  of,  in  action  of  covenant.  310. 
evidence  under  plea  of  nil  debet  in  debt  for  rent.  319. 

€  c  5 
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EXTORTION 

money  obtained  by,  recoTerable.  231. 
evidence  in  action  for,  against  sheriff.  496. 
EXTRAS 

value  of,  when  recorerablo.  222, 
FACTOR 

presumptive  evidence  of  baying  accounted  for  goods  to 

be  sold  on  commission.  15. 
selling  goods  without  disclosing  principal,  purchaser,  ia 
action  by  Utter,  may  set  off  debt  due  from  factor.  253. 
evidence  of  conversion  by.  403,  404. 
may  pledge  goods  by  6  Geo.  IV.  c.  94.  410* 
goods  in  possession  of,  do  not  pass  to  assignees  under 
6  Geo.  IV.  c.  16,  s.  72.  442. 

FALSE  IMPRISONMENT 

form  of  action,  in  actions  against  justices,  &c.  372. 

trespass  will  not  lie  against  judicial  officer.  373. 

form  of  action  in  false  imprisonment  by  a  private  indi- 
vidual. Id. 

proof  of  the  imprisonment.  374. 

declarations  of  one  of  several  defendants,  when  admis- 
sible for  or  against  the  others.  Id. 

what  amounts  to  ao  imprisonment  in  law.  459.  See 
Constable. 

who  may  apprehend  offenders  under  7  and  8  Geo.  IV. 
c.  29,  and  8  Geo.  IV.  c.  30.  Addend*.  517. 

FALSE  REPRESENTATION 

in  action  for  false  representation  of  character,  declantions 
of  plaintiff  admissible,  that  he  trusted  tUe  party  on  the 
credit  of  the  representation.  22. 

FARMER 

whether  a  trader  within  the  bankrupt  law.  420. 
FARRIER 

may  recover  under  the  common  count  for  work,  labour, 
and  materials.  222. 
FAST  DAY 

bill  due  on,  to  be  presented  on  previous  day.  158. 
notice  of  dishonour  good  on  following  da  v.  161. 
FELONY 

conviction  for,  renders  witness  incompetent.  78. 

of  carrier's  servant  takes  case  out  of  stat.  1  Will.  IV. 

c.  68.  284. 
suspicion  of,  will  not  justify  a  private  individual  in  ar- 
resting. 374. 
mliter  a  constable.  Id.  460. 
private  individual  may  imprison  to  prevent  commissioa 

of.  374. 
restitution  of  goods  on  conviction  fox.  397. 
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FELONY— continued. 

tembU  offence  must  be  a  felony  to  enable  party  injured  to 
sue  the  hundred.  503. 

FEME  COVERT.    See  Wife. 
FENCES 

who  is  liable  for  not.  repairing.  267.         . 
FEOFFMENT 

by  termor,  effect  of.  328. 

FICTITIOUS  NAME 

of  person  as  witness,  effect  of.  66. 

FIEM  FACIAS 

Tariance  in,  statement  of .  49. 
FIN  E 

latent  ambiguity  in,  explainable  by  parol  evidence.  12. 

See  Parol  Evidence. 
proved  by  chirograph.  55. 

but  not  the  proclamations.  Id. 
proof  of  entry  to  avoid,  in  ejectment.  328. 

only  necessary  where  levied  with  proclamations.  Id. 
where  levied  by  owner  of  tortious  fee.  Id. 
by  termor,  who  has  made  feoffment.  Id. 
by  tenant  for  life.  Id. 
by  tenant  in  tail,  a  discontinuance,  and  entry 

tolled.  Id. 
by  tenant  in  tail  in  remainder,  does  not  divest, 

and  no  entry  necessary.  Id. 
by  termor  without  feoffment,  no  entry  necessary. 

Id. 
by  parcener  join  tenant  or  tenant  in  common  does 

not  divest,  and  no  entry  necessary.  Id. 
by  mortgagor  in  possession.  Id. 
ejectment,must  be  brought  within  year  after  entry. 
Id. 
with  proclamations,  re-entry  after  will  not  revest  pos- 
session ab  initio.  381. 
FIRE 

proof  of  loss  of  ship  by.  184. 
carrier  answerable  for  loss  by*  278. 
escape  of  prisoner  by  reason  of,  sheriff  excused.  494. 
FIXTURES 

value  of,  not  recoverable  on  count  for  goods  sold  and  de- 
livered. 210. 
FLEET 

prison  books  of,  copies  of  not  admissible.  61. 

admissible  to  prove  date  of  commitment.  112. 
but  not  the  eaute.  Id. 
•register  of  marriages  at,  eemUe  inadmissible.  114.    See 
Register. 
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FOREIGN  BILL  of  EXCHANGE 

stamp  on.  135.  128. 

protest  of.  163.    See  Notice  of  DuJummr. 

FOREIGN  CHAPEL 

register  of,  inadmissible.  114. 

FOREIGN  COURTS 

seal  or  proceedings  of,  not  judicially  noticed.  40. 

must  be  used  to  authenticate  their  records.  54.  Set 

Records, 

effect  of  sentence  of  foreign  Court  of  Admiralty.  103. 

effect  of  judgment  of  in  general.  106.  • 

conclusive,  unless  founded  in  injustice.  Id,  107. 

debt  or  assumpsit  lies  on.  107. 

judgment  in  Irish  court  not  a  record  here.  Id, 

certificate  of  Vice  Consul  not  evidence  of  facts 

stated  in  it.  Id, 

FOREIGN  INSTRUMENTS 

how  stamped.  128. 

FOREIGN  LAWS 

not  judicially  noticed.  40. 

proof  of.  60. 

if  written,  by  copy  duly  authenticated.  60. 

of  French  law,  by  printed  collection.  Id, 

of  unwritten  law,  by  parol.  Id. 

divorce  by  Jewish  law  at  Leghorn,  proved  by  parol. 

Id. 

person  skilled  in,  may  be  called  to  prove  their  effect. 
no     3/ji 

FOREIGN  LANGUAGE 

words  spoken  in,  must  not  be  averred  to  be  spoken  in 
English.  285. 
FOREIGN  MARRIAGE 

proof  of.  360. 
FOREIGN  REGISTER 

of  marriage,  not  admissible.  61.  114. 
FOREIGNER 

liability  of  foreigner  as  feme  sole.  241. 
FORFEITURE 

of  servants'  wages,  what  shall  amount  to.  203.    See 

Servant. 
evidence  in  ejectment  on  forfeiture  of  lease.  339. 
proof  of  demise.  Id, 

proof  of  non-performance  of  covenant.  Id. 
proof  of  breach  of  condition  in  agreement  of  demise. 

Id. 
condition  that  lessor  and  lessee  may  enter  on  sub- 
lessee ;  lessee  alone  may  re-enter.  Id. 
evidence  in  case  of  entry  for  non-payment  of  rent  st 
common  law.  540. 
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FORFEITU  RE— continued. 

by  stat.  4  Geo.  II.  no  formal  demand  or  re-entry  re- 
quired. 340. 

evidence  under  the  stat.  Id. 
service  of  declaration.  Id. 
no  sufficient  distress.  Id. 
premises  searched.  Id. 

unless  prevented  by  landlord.  Id. 
variance  in  amount  of  rent  immaterial.  Id. 

Particular  of  breaches  of  covenant.  Id.  341. 
of  forfeiture  in  underletting.  341. 
waiver  of.  Id. 

where  lease  is  voidable  as  where  it  is  for  life.  Id. 
lease  for  years  on  condition  "  to  be  void,"  voidable 

at  option  of  lessor.  Id. 
so  in  case  of  condition  "  that  lessor  shall  re-enter." 

Id. 
lying  by  no  waiver.  Id. 
acceptance  of  rent  accruing  after  forfeiture,  with 

notice,  a  waiver.  Id. 
covenant  for  such  rent  a  waiver.  Id. 
insufficient  distress  for  rent  due  before  forfeiture, 

no  waiver.  Id. 
continuing  breach,  acceptance  of  rent  no  waiver.  Id. 
when  notice  to  repair  is  a  waiver  of  forfeiture,  in 
case  of  a  general  and  particular  covenant  to  re- 
pair  342. 
accruing  of  forfeiture  prevented  by  act  of  lessor.  Id, 
prevented  by  tender  of  rent.  Id. 
FORGERY 

party  paying  money  on  forged  instrument  may,  in  ge- 
neral, recover  the  amount  in  action  for  money  had  and 
received.  229,230. 
unless  he  has  been  guilty  of  negligence  or  delay.  230. 
of  bill,  proof  that  party  has  forged  other  bills  inadmissi- 
ble. 36. 
whether  it  may  be  proved  by  person  skilled  in  detecting. 

70. 
conviction  for,  renders  witness  incompetent.  78. 
of  seal,  opinion  of  witness  admissible  on.  98. 
payment  under  probate  of  forged  will  good.  103. 
when  acceptor  of  bill  may  set  up  forgery  of  his  hand- 
writing. 153. 
indorser  of  bill  cannot  setup  forgery  of  drawer's  hand.  166* 
FRANKS 

inspector  of,  inadmissible  to  prove  handwriting.  69. 
FRAUD 

instrument  in  hands  of  party  by,  notice  to  produce  unne- 
cessary. 4. 
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FRAUD— «mttmi«l. 

parol  evidence  admissible  to  prove,  in  written  instru- 
ments. 10.     See  Parol  Evident*. 

witness  cannot  render  himself  incompetent  by  fraudulently 
.acquiring  an  interest.  81. 

defence  in  action  by  vendor  against  vendee  of  real  pro- 
perty. 138. 

in  accepting  bills,  by  one  of  several  partners.  152. 

avoids  a  bill  of  exchange  t*  Urta.  168. 

when  a  defence  in  assumpsit.  241. 

opens  an  adjustment  on  policy.  187. 

a  defence  in  actions  on  policies  of  insurance.  189* 

waiver  of,  and  conversion  into  contract.  209. 

goods  obtained  by,  on  credit,  effect  of.  -220.  . 

monev  obtained  by,  recoverable  in  action  for  money  had 
and  received.  231. 

avoids  a  will.  345. 

in  case  of  fraudulent  sale  or  transfer  of  goods,  no  pro- 
perty passes.  397. 

replication  of  fraud  to  plea  of  outstanding  judgment.  470. 

evidence  of  fraudulent  assignment.  484. 

in  party  interested  in  judgment,  a  defence  .in  action 
against  sheriff  for  an  escape.  494. 

FRAUDS.    Statute  of 

agreements  in  writing  under,  may  be  discharged  before 

breach  by  parol.  12. 
signature  according  to,  admitted  by  payment  of  money 

into  court.  32. 
signature  and  attestation  of  wills  under.  73.     See  Wilk 
29  Car.  II.  c.  3,  s.  4,  sale  of  lands.  136. 
note  or  writing  must  specify  terms.  Id. 
contract  made  out  by  letters,  &c.  Id. 
parol  evidence  admissible  to  prove  identity  of  writ- 
ing. Id. 
both  parties  must  be  named.  Id. 
signing  of  the  contract.  137. 
printing  name  sufficient.  Id. 
immaterial  in  what  part.  Id. 
sufficient  if  signed  as  witness.  Id. 
good,  if  signed  by  party  to  be  charged  only.  U» 
agent  need  not  be  authorised  in  writing.  Id- 
one  of  the  parties  cannot  be  agent  for  die  other. 

Id. 
auctioneer  agent  for  both  parties.  Id. 
signing  by  clerk  of  agent  not  sufficient.  Id. 
r  romises  to  marry,  not  within  the  4th  sect.  193. 
99  Car.  II.  c.  3,  a.  17,  sale  of  goods.  204. 
bought  note  alone  insufficient.  Id. 
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FKAUDS.    Statute  of— ca&nued. 

'executory  contract    for  sale  of  goods  within  the 

stat.  204. 
aliter  contract  for  work  and  labour,  and  materials. 

Id. 
Lord  Tenterden's  act,  9  Geo.  IV.  c.  14,  includes 

contracts  for  goods  not  made,  &c.  Id.  205. 
several  articles,  each  under  10/.,  but  more  together, 

bought  at  one  time  within  the  8 tat.  205. 
sales  by  auction  within  the  stat.  Id. 
what  note  or  memorandum  sufficient.  Id. 

price  must  be  stated.  Id.  And  see  further.  136* 
auctioneer  agent  of  both  parties.  205. 

his  writing  down  buyer's  name  in  catalogue, 

with  conditions  annexed,  sufficient.  Id. 
aliter  if  conditions  not  annexed.  Id, 
subsequent  assent    ratifies  signature  made 

without  authority.  206. 
broker  agent  of  both  parties.  Id. 
bought  and  sold  notes,  evidence  of  contract. 

Id. 
though  broker's  book  not  signed.  Id. 
if  notes  differ,  no  valid  contract.  Id. 
if  no  notes  signed,  entry  in  broker's  book 

evidence.  Id. 
mistake  in  seller's  firm.  206. 
alteration  of  sale  note  vitiates.  Id. 
what  not  a  sufficient  acceptance  of  goods.  216. 

there  must  be  a  delivery  and  acceptance.  216, 

217. 
no  acceptance  while  buyer  may  object  to  quan- 
tum or  quality.  217. 
measuring  aud  setting  aside  part  insufficient. 

Id. 
cases  on  sale  of  horses.  Id. 
delivery  to  wharfinger  insufficient.  Id. 
directions  to  third  person,  in  whose  possession 
the  goods  are,  to  pack  them,  insufficient.  Id. 
marking  and  measuring  goods  at  shop  insuffi- 
cient. Id. 
order  to  agent  in  possession  to  hold  goods  for 

vendee  insufficient.  218. 
acceptance  of  part  under  a  separate  order,  not 
an  acceptance  of  other  goods  sent  therewith. 
Id. 
what  a  sufficient  acceptance.  Id* 

acceptance  by  a  sub-vendee.  Id. 
changing  the  stable  of  a  horse  by  order  of  the 
purchaser.  Id. 
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FRAUDS.    Statute  of—continued. 

purchaser  writing  his  name  on  the  article  1  Id, 

See  216. 
symbolical  delivery.  219. 
order  to  agent  in  possession  to  hold  for  purcha- 
ser, and  assent  by  him.  Id. 
delivery  and  acceptance  of  part.  Id. 

so  of  sample,  where  part  of  bulk.  Id. 
what  amounts  to  earnest.  Id. 
FRAUDULENT  ASSIGNMENT 

proof  of,  in  action  against  sheriff  for  taking  plaintiff's 
goods.  485.     See  Sheriff. 
FRAUDULENT  CONVEYANCE 

when  an  act  of  bankruptcy.  428,  429.    See  Act  of  Bank- 
ruptcy. 
FRAUDULENT  PREFERENCE 

what  amounts  to.  430,  431.    See  Act  of  Bankruptcy. 
FREE  WARREN 

owner  of,  may  have  trespass  q.  c.  f.  380. 
FREIGHTER  of  SHIP 

owner  pro  hoc  vice,  and  general  owner,  may  commit  bar- 
ratry. 185. 

G. 
GAME 

in  action  on  game-laws  plaintiff  not  bound  to  prove  want 
of  qualification  in  defendant.  52. 
GAMEKEEPER 

proof  of  having  appointed,  by  entry  in  books  of  clerk  of 

the  peace.  112, 113. 
appointment  of,  no  evidence  of  right  to  soil.  343. 
GAMING 

when  a  defence  in  actions  on  bills  of  exchange.  168. 
GAZETTE 

evidence  of  acts  of  state.  111. 
as  proclamations.  Id. 
but  not  of  the  King's  grants.  Id. 
of  notices,  tembU  only  in  the  same  manner  as  a  news- 
paper. Id.  280. 
proof  of  the  place  where  bought  unnecessary.  112. 
GENERAL  ISSUE 

what  may  be  given  in  evidence  under,  in  assumpsit. 

239. 
payment,  when.  247. 
matter  of  defence  arising  after  action  brought  cannot  be 

given  in  evidence  under.  171. 
when  matter  of  defence  may  be  given  in  evidence  under, 
in  actions  for  defamation.  295  to  298.    See  Justifica- 
tion; and  see  Addenda,  516. 
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GENERAL  ISSUE— continued. 

bankruptcy  cannot  be  given  in  evidence  under.  454. 
justice*,  constables,  &c,  may  give  special  matter  in  evi- 
dence under  the  general  issue.  458. 
so  officers  of  customs  or  excise.  460. 
what  may  be  given  in  evidence  under,  in  trespass  quart 

clautumfregit.  385. 
where  it  admits  plaintiff's  title  in  actiou  by  executor  or 
administrator.  461.  462. 
GIFT 

vesting  of  property  in  case  of.  S97. 
GOOD  FRIDAY 

bill  dut*  rn,  to  be  presented  on  previous  day.  158. 
notice  of  dishonour  good  on  following  day.  161. 
GOODS  6     J 

assumpsit  for  not  accepting.  204. 

plaintiff  must  prove  tue  contract.  204. 

in  writing,  if  within  the  statute  of  frauds.    See 

Frauds,  Statute  of. 
ratified  by  subsequent  assent.  206. 
broker,  agent  of  both  parties.  Id. 
bought  and  sold  notes.  Id. 
performance  of  conditions  precedent  must  be  shown. 
206. 

tender  and  refusal.  Id. 

unless  purchaser  was  to  fetch  away  the 
goods.  Id. 
damages,  if  goods  to  be  paid  for  bv  bill,  interest  re- 
coverable from  tbe  time  of  bill  due.  207. 
count  for  goods  bargained  and  sold.  Id. 
whole  vslue  recoverable.  Id. 
not  recoverable  where  property  has  not  passed. 
Id. 

as  where  goods  remain  to  be  weighed.  Id. 
or  where  there  is  no  specific  appropriation. 
Id. 
maintainable  though  goods  have  been  resold.  Id. 
Defence. 

goods  not  accordiug  to  sample  or  contract.  Id. 
but  if  sample  not  mentioned  iu  sale  note, 
no  defence.  Id.  208. 
in  case  of  joint  order,  purchaser  not  bound  to 

take  part.  208. 
purchaser  by  sample  may  inspect  the  whole 

bulk.  Id. 
contract  to  sell  goods  which  vendor  has  yet  to 
buy,  on  speculation,  void.  Id. 
assumpsit  for  not  delivering  goods.  Id. 
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GOODS— amtimuri. 

plaintiff  must  prove  contract,  and  perionnaAce  of 
conditions  precedent,  and  amount  of  damage.  Id. 
209. 
contract  complete  on  acceptance  of  proposal.  106. 
but  offer  may  be  retracted  before  acceptance.  14.209. 
proof  of  averment  that  plaintiff  was  ready  sod  will- 
ing to  accept.  209. 
damages,  where  goods  are  to  be  delivered  on  a  fix- 
ture day.  Id. 
in  contracts  to  replace  stock.  Id, 
assumpsit  for  goods  sold  and  delivered.  209. 
plaintiff's  evidence.  Id. 
proof  of  contract.  Id. 

waiver  of  tort.  Id.  210. 

but  plaintiff  must  show  clear  title.  210. 
value  of  fixtures  not  recoverable  on  this  count.  Id. 
nor  of  standing  trees.  Id. 
of  growing  crops  recoverable  on  count  for  crops 
bargained  and  sold.  Id. 

or  for  goods  bargained  and  sold.  Id. 
of  materials  in  building  not  recoverable  on  count 
for  goods  sold.  Id. 
where  goods  are  taken  as  part  of  the  price,  whether 

necessary  to  declare  specially.  Id. 
proof  of  delivery.  211. 
what  amounts  to.  Id. 
where  port  only  axe  delivered.  W» 
delivery  on  sale  or  return.  Id. 
to  whom.  Id. 

third  person,  at  defendant's  request  Id. 
carrier.  Id. 

partner.  212.    See  Portlier, 
wife.  214.    See  Wife. 
agent.  215.    See  Agent. 
servant.  216.    See  Servant. 
what  a  sufficient  acceptance  of  goods  within  the  sta- 
tute of  frauds.  216.    See  Frauds,  Statute  «/. 
value  of  the  goods.  219. 

presumed  to  be  of  the  cheapest  commodity,  if 

not  proved.  Id. 
cannot  be  enhanced  by  vendor  using  superior 
materials.  Id. 
Defence.  219. 

evidence  in  reduction  of  dasaages.  219.    See 

Damages. 
action  brought  before  credit  expired.  220.   Sea 
'         Credit. 
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GOODS — continued. 

interest  not  recoverable  en  money  doe  lor  goods  sold. 

235. 
presumptive  proof  of  payment  for.  14,  15. 
agreement  relating  to  sale  of,  exempt  from  stamp-duty. 

12a 

where  and  in  what  manner  the  property  in,  passes.  395 
*t  seq. ;  and  see  Trttver. 

where  goods  are  ordered  to  he  made,  at  what  period  the 
property  tests.  396. 

evidence  of  conversion  of.  402,  403,  404.    See  Trover. 

where  they  pass  to  the  assignees  of  a  bankrupt,  as  being 
in  his  order,  disposition,  and  control.  439.    See  Jl«- 
puted  Ownership. 
GUARANTEE 

will  not  form  subject  of  set-off.  251. 

plea  of  tender  in  action  on,  admits  writing.  261. 
GUARDIAN 

admissions  by,  not  evidence  against  infant.  29. 

incompetent  witness  for  infant.  83. 

release  by,  to  witness,  not  sufficient.  93. 

in  socage,  possession  by,  is  seisin  of  infant.  343. 

evidence  in  ejectment  by.  349. 

holding  over,  made  a  trespasser  by  6  Anne,  c.  18.  384. 
GUERNSEY 

copy  of  register  from,  inadmissible.  114* 

H. 

HABEAS  CORPUS 

ad  testificandum.  77, 
HAND-WRITING 
proof  of.  68. 

degree  of  knowledge  of  witness.  Id* 
by  correspondence.  69. 

inspector  of  franks,  who  has  never  seen  party 
write,  insufficient.  Id. 
comparison  of  hands  inadmissible.  Id. 

unless  in  case  of  ancient  writings.  Id. 
whether  person  of  skill  may  speak  to  genuineness  of 

hand-writing.  70. 
•court  and  jury  may  compare  hands.  Id. 
HEARSAY 

general  rule.  19. 

admissible  in  questions  of  pedigree.  Id. 

declarations  of  family,  descriptions  in  will,  inscrip- 
tions on  monuments,  &c.  Id.  20. 
periigvee  in  family  mansion.  19. 
bill  in  Chancery.  20. 
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HEARSAY— continued. 

declarations  of  parent  as  to  time  of  child's  birth.  SO. 

aUter  as  to  place.  Id. 
entry  in  register  no  evidence  as  to  time  of  child's 

birth.  Id. 
declarations  of  deceased  husband  as  to  legitimacy  of 

wife  admissible.  Id. 
declarations  of  surgeon  as  to  time  of  child's  birth. 

Id. 
declarations  of  servants  inadmissible.  Id. 
declarations  of  deceased  person  as  to  his  own  mar- 
riage admissible.  Id. 
declarations  of  deceased  mother  as  to  non-access  in- 
admissible. Id. 
not  admissible  post  litem  mot  am.  Id. 

though  not  known  to  the  person  making  the  decla- 
ration. Id. 
admissible  to  prove  public  rights,  and  rights  in  nature  of 
such.  Id. 

manorial  custom.  21. 

boundary  between  parishes,  &c.  Id. 

qtutre  prescriptive  private  right.  Id. 

tradition  of  particular  fact  inadmissible.  Id. 

customary  right,  foundation  laid  by  showing 

acts  of  ownership.  Id. 
must  not  be  pott  litem  mntam.  Id. 

distinction  where  there  are  two  suits  not 
on  same  custom.  Id. 
depositions  in  old    suit   admissible,  without 

proving  the  character  of  the  deponents.  Id. 
declarations  of  parishioners  inadmissible  on 
boundary  of  parish.  Id. 
on  questions  of  parochial  modus.  Id. 
admissible  when  part  of  the  transaction.  Id. 

in  action  for  false  representation  of  solvency,  decla- 
rations of  plaintiff  that  he  trusted  the  party  on  the 
faith  of  the  representation.  22. 
declarations  of  drawee   of   bill  in   action   against 
drawer.  Id. 
of  trader  as  to  absenting  himself.  Id. 
of  bankrupt  as  to  the  state  of  his  affairs.  Id. 
of  plaintiff  in  action  for  assault.  Id. 
of  wife  in  action  for  crim.  con.  Id. 
of  third  persons  as  to  general  bad  character.  Id. 
admissibility  of  ancient  documents.  22. 

old  deeds,  &c,  raising  presumption  of  certain  facts. 
Id. 
as  leases,  to  prove  land  granted  free  from  com- 
mon. Id. 
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though  possession  under  them  not  shown.  Id. 
entry  of  licenses  in  court  rolls  of  manor  to  prove 

prescriptive  rights.  23. 
old  deed,  stating  amount  of  toll.  Id. 
admissible,  of  persons  having  no  interest  to  misrepre- 
sent. 23. 
declarations    of  parties  not  admissible   for   them- 
selves. Id. 
entries  in  corporation  books.  Id. 
survey  of  manor  by  owner.  Id, 
declarations  of  deceased  rector,  &c,  admissible  for 
successor.  Id. 
of  deceased  clerk.  Id.  24. 
entries  in  banker's  ledger  admissible  to  show  state 
of  customer's  account.  24. 
admissible,  of  persons  speaking  against  their  own  inte- 
rest. Id. 

of  steward,  entries  of  money  received  by  him.  Id. 

of  master  of  vessel,  bill  of  lading.  Id. 

of  occupier  of  land,  as  to  renting  under  a  particular 

person.  Id. 
of  collector  of  rates,  entries  of  money  received  by* 

Id.  Addenda,  515. 
of  clerk,  entries  of  money  received  by.  24. 
of  land-tax  collector,  to  show  occupation.  Id. 
of  shopman,  as  to  delivery  of  goods.  Id. 
the  party  making  the  declarations  must  appear  to  be 
dead.  Id. 
not  sufficient  that  he  is  abroad.  Id. 
the  effect  of  the  declaration  must  be  to  charge  the 
party.  Id. 
evidence  of  reputation  admissible  on  question  of  reputed 
ownership.  438. 

HEDGE 

presumption  as  to  ownership  of.  382. 

HEIR 

bound  by  verdict  against  ancestor.  100. 

may  lay  demise  in  ejectment  on  day  of  ancestor's  death. 

324. 
evidence  in  ejectment  by.  343. 
proof  of  seisin  of  ancestor.  Id. 
by  possession.  Id. 

by  possession  of  lessee  for  years.  Id. 
possession  of  guardian  in  socage  seisin  of  in* 

fant.  Id. 
shooting,  and  appointing  gamekeeper,  no  evi- 
dence of  seisin.  Id, 
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declarations  of  deceased  tenant  of  holding  un- 
der A.  evidence  of  A.'s  seisin.  343. 
proof  of  descent.  343. 

death  of  intermediate  heirs.  Id. 
in  case  of  collateral  descent.  Id, 
mode  of  proof,  pedigree.  20.  62*  113,  114. 343. 
proof  of  marriages.  114.  343,  344. 
Defence : 

illegitimacy.  344. 

proof  bf  marriage  being  void.  Id. 

marriage  of  minor  by  license,  without  consent 

of  father,  good.  Id. 
what  marriages  void  by  marriage  act.  Id. ' 
rales  as  to  presumptive  evidence  of  non-access. 

Id. 
presumption  of  bastardy  in  separation  a  mens* 

et  tharo.  345. 
wife  cannot  prove  non-access.  Id. 

but  may  prove  connexion  with  others.  Id. 
competent  witness  in  ejectment  for  the  land.  350. 
cannot  have  trespass  quare  clawrum  Jregit  before  entrr. 

380. 
evidence  in  action  against.  471. 
on  plea  of  riens  per  dmeent.  Id. 
execution  of  the  bond.  Id. 
seisin  and  death  of  ancestor.  Id. 
statement  of  the  descent  in  the  declaration.  Id. 

472. 
what  are  assets.  472. 

replication  under  stat.  3  W.  &  M.  c.  14.  473. 
stat.  11  G.4.  and  1  W.  14,  c.  47,  extending  the 
remedy  to  covenantees.  474. 
HERALD 

suing  for  making  out  pedigree  must  give  general  evi- 
dence of  its  truth,  224. 
ancient  writing  relating  to  monastery  inadmissible  when 

produced  from  herald's  office.  72. 
rolls,  or  ancient  books,  in  his  office,  evidence  of  pedigree. 

113. 
so  visitation  books.  Id. 
HERBAGE 

owner  of,  may  have  trespass,  q.c.f.  379. 
HERIOT 

maybe  proved  to  be  due  by  tenant,  though  not  expressed 

in  lease.  11. 
variance  in  statement  of  right  to.  46. 
HIGHWAY 

surveyor  of  parish,  competent  witness  by  highway  act.  86. 
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m  action  for  disturbance  in,  plaintiff  must  show  a  parti- 
cular damage.  270.272. 
what  amounts  to.  270,  271. 
/presumption  of  ownership  of  soil  of.  381. 
HISTORY 

general,  when  evidence*  113. 
HOLDING  OVER 

lease  created  by,  with  payment  of  rent.  330. 
terms  of  holding  regulated  by  former  lease.  334. 
tenant  holding  over  may  maintain  trespass  q.  c.  f.  380. 
HONORARY  OBLIGATION 

whether  it  incapacitates  witness.  84. 
HORSE 

what  a  sufficient  acceptance  of  under  stat.  of  frauds.  217, 

218.     See  Frauds, 
evidence  in  action  or  warranty.  190. 

special  action,  or  money  had  and  received  on  re- 
scinding of  contract.  Id. 
special  action.  Id. 

proof  of  consideration.  Id, 
proof  of  promise  or  warranty.  191. 
high  price  no  warranty.  Id. 
what  amounts  to  a  warranty.  Id, 
qualified  warranty.  Id, 
servant  of  horse  dealer  employed  to  sell  has 

authority  to  warrant.  Id, 
servant's  declarations  at  time  of  sale  admis- 
sible. Id. 
receipt  containing  warranty  admissible.  Id, 
variance  iu  qualification  of  warranty.  Id. 
proof  of  breach.  191. 

what  amounts  to  unsoundness.  192. 
Scienter  need  not  be  proved.  Id. 
damages.  Id. 

when   horse-keep  may  be  recovered. 

Id. 
when  costs  of   defending  action  by 
purchaser  may  be  recovered.  Id. 
competency  of  witnesses.  Id.  See  Witness. 
HOUSE 

what  amounts  to  a  nuisance  to.  266. 

where  action  lies  for  pulling  down  neighbouring  house, 

whereby  plaintiff's  is  injured.  Id. 
occupier  of,  bound  to  rail  in  the  area.  276. 
action  against  hundred  for  demolition  of.  499. 
HOYMAN 

liable  as  a  common  carrier.  278. 
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HUNDRED 

in  action  against,  party  robbed  competent  witness.  86. 
evidence  in  actions  against.  498.     Statute  7  and  8,  Geo. 
IV.  c.  si: 

sec.  2.  what  buildings,  ficc.  are  within  the  stat. 

499. 
sec.  3.  oath  and  examination  before  the  justice. 

Id.  J 

sec.  4.  service  of  process  on  high  constable. 

500. 
sec.  5.  inhabitants  competent  witnesses.  Id, 
sec.  8.  summary  proceeding  for  damage  under 

30/.  Id. 
sec.  10.  remedy  against  high  constable.  Id. 
sec.  11.  parties  to  actions  for  damage  to  churches 

and  corporate  property.  Id. 
sec.  12.  as  to  offences  committed  in  counties,  of 
cities  &c,  not  being  part  of  a  hundred.  501, 
proof  of  plaintiff's  interest.  502. 
proof  of  the  offence.  Id. 

what  is  a  "  beginning  to  demolish."  503. 
proof  that  the  offence  was  committed  within  the  hun- 
dred. 504. 
examination  of  party,  &c.  Id. 
amount  of  damage.  505. 
commencement  of  action.  506. 
competency  of  witnesses.  Id. 
HUSBAND 

declarations  of,  as  to  legitimacy  of  wife  admissible.  20. 

See  Heartay. 
not  liable  on  admissions  of  wife.  31.    See  Wife. 
declarations  of  wife  when  admissible  for.  31. 
plea  of  general  issue  admits  plaintiff's  title  in  action  by 

husband  and  wife.  34. 
liability  of,  for  debts  of  wife.  214,  215.     See  Wife. 
not  liable  on  account  stated  by  wife.  236. 
mny  sue  on  account  stated  with.  Id. 
evidence  of  character  of,  in  crim.  con.  when  admissible. 

37,  38.    See  Character. 
incompetent  witness  for  or  against  his  wife.  90.    See 

Witneu. 
not  liable  for  use  and  occupation  by  his  wife  dum  toU. 

144. 
effect  of  abjuration  or  transportation  of,  on  liability  of 

wife.    241. 
cannot  set-off  debt  due  to  him  Jure  uxoris,  in  action  against 

himself.  253. 
liable  for  double  value,  on  holding  over  of  wife  dttmteUJ590. 
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seized  in  right  of  his  wife,  holding  over,  made  a  trespasser 

by  6  Ann.  c.  18.  384. 
judgment  in  ejectment  against  wife,  not  evidence  against 
husband  in  trespass  for  mesne  profits.  393. 

I. 

IDENTITY 

proof  of,  in  proving  proceedings  in  Chancery.  57. 
proof  of,  on  marriage  of  parties.  62. 
proof  of,  of  party  executing  deed.  65,  66. 
proof  of,  in  action  against  acceptor  of  bill.  153. 
proof  of  identity  of  indorser.  155. 
proof  of  identity  of  bond.  316. 
IDIOTS 

incompetent  witnesses.  77. 
.   incapable  of  making  wills.  345. 
ILLEGALITY 

where  money,  paid  in  pursuance  of  an  illegal  contract, 
maybe  recovered.  232.     See  Money  had  and  received, 
sembleno  distinction  between  mala  prohibita  and  mala 
in  se.  Id. 
illegal  contract  cannot  have  validity  by  admission.  33* 
a  defence  m  use  and  occupation.  147. 
when  a  defence,  in  actions  on  bills  of  exchange.  168. 
wnen  a  defence,  in  assumpsit.  242. 

sale  of  brewer's  drugs— bricks  under  statute  size.  Id. 

printing  libellous  books.  Id. 

distinction  between  contravening  laws  for  protection 

of  public  and  of  revenue.  Id. 
sale  of  spirituous  liquors,  stat.  24  Geo.  II.  c.  40.  Id. 
cases  where  statute  applies.  243. 
where  bill  given  for  spirituous  liquors  is  void. 

Id. 
publican  cannot  recover  for  sale  to  intoxicated 
person.  Id. 
contracts  on  Sunday  illegal,  stat.  29  Car.  II.  c.  27.  243. 
though  made  by  agent,  and  entered  into  at  request  of 

party  objecting.  Id. 
to  make  it  illegal,  contract  must  be  complete  on  Sun- 
day. Id. 
subsequent  promise  on  another  day,  will  support 

action  on  quantum  meruit.  Id. 
hiring  of  servant  on  Sunday,  good.  Id. ' 
in  the  consideration  of  bills  of  exchange.  168, 169.    See 

Consideration. 
in  the  consideration  of  deed,  cannot  be  given  in  evidence 
under  non  est  factum  in  covenant.  311. 

9   D 
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in  case  of  illegalsale  or  treosier  of  goods,  no  property 

passes.  397. 
illegal  trading  will  support  a  rnmmmim  of  bssriaarpt. 
421. 
ILLEGITIMACY 

proof  of,  in  ejectment,  by  heir  at  law.  344. 
IMMORALITY 

a  defence,  in  an  action  for  breach  of  promis*  of  Vflr* 

riage.  194. 
when  a  defence  in  action  of  assumpsit.  444* 
IMPRISONMENT 

trespass  for  false  imprisonment,  97f*    See  Feitelaayn- 

sonment. 
what  amounts  to  an  imprisonment  in  law.  4£HV 
continuing,  action  against  justices  for.  477. 
INCOMPETENCY  OF  WITNESS.    See  We***. 
INDEBITATUS  COUNTS 

effect  of  payment  of  money  into  court  on.  36* 
when  they  may  be  maintained,  in  case  of  special  oefffprt. 
Ml. 
INDORSER  OF  BILL.    See  ltdmmm*. 

who  has  been  sued  and  paid,  may  hare  money  paid 
against  acceptor*  236. , 
but  cannot  recover  costs  of  former  action.  Id, 
notice  of  dishonour  to.  160. 
when  discharged,  by  time  given  to  acceptor.  17V 
inadmissibility  of  his  evidence.  175.  177. 
INDORSEMENT  OF  BILL  OF  EXCHANGE 
how  proved.  154. 

not  admitted  by  acceptance.  Id* 
though  payee  be  drawer.  Id, 
unless  acceptor  promised  to  pay  the  biB  with 

indorsement  on  it.  Id. 
admission  of  indorsement  by  indorser,  not  evi- 
dence against  acceptor.  Id* 
identity  of  indorser.  155. 
itJtat  indoraemeots  are  good.  I4> 

by  bankrupt  who  has  delivered  oae  btU  before  his 

bankruptcy.  Id. 
by  fm*  covert  bad,  unless  she  be  agjent  for  k*r  hus- 
band. Id. 
by  infant.  Id* 

by  personal  representative,  JeV 
by  partner.  Id. 

after  dissolution,  a  power  to  receive  aid  pj 
debts,  is  not  a  power  to  indorse*  Is* 
by  bankrupt  bad.  Id. 

unless  he  be  trustee.  156V 


m 

INDORSEMENT  of  BILL  of  EXCHAtftfE^ewtrtmi**. 
what  mdoieoaionts  mast  bo  fowwL  196;  175. 
title  of  th*  plai«*ii$%  araeorseesv  156*. 

joint  tide  need  not  be  proved,  unlaw  ipesisliadorge- 

awntto  film*  leV 
or  plaintiffs  sue  in  special  ehafattOK  &, 
evidence  under  common  counts.  Id; 

not  admissible,  unless  huaauua,  iouaeatste  ssgties. 
Id. 
what  an  in£  jrsement  admits.  16d» 
INDUCTION 

jsmef  el,  iftejeeaaea*  by  penes).  35fe 
parsoa  cannot  hare  trespass  auaredassuin- jfcgit  before. 
380. 
INFAMOUS  WITNESS.    Se*  Wises* 
wbois.  78. 
proof  of  judgment.  79* 


competency  how  restored.  Id. 
DfiWANT 

admissions  of  gjssrdunr  or  preckei*:  emv>  ant  evidence 

against.  29. 
evidence  of  ajoawlisav  iiiaiiis«isihl»fer.  8s\ 
may  indorse  a  bill,  and  acceptor  cannot  set  up  hie  ia» 

mncy.  155» 
may  have  action  for  breach  of  promise  of  mtiriagtf.  19S. 
when  co-contractor,  must  not  be-  joined  a»  defendant. 

237.    See  Abatement, 
contract  by,  fee  fnufaees  of  trade,  veid*  237.  2*5. 
iafanny,  »desBnee»UHder  the  general  issue  in  inaniniisit. 
245. 

must  be  specially  pleaded  in  covenant*  311. 
no  defence,  if  action  be,  in  fact,  founded  on  a  tort. 

24ft. 
what  are  necessaries^  I& 
what  are  not  necessaries.  Id, 
set  HeMe  o*  ■ris—t  stated,  or  bMl  of  eftfcimge. 

Id,  246. 
no*  fer»aaa*yleaMaeuf%  kad  oat  at  uscaarttties. 

246. 
nor  on  warranty  of  horse.  Id, 
plaintiff  may  reply  ratification.  Id. 
it  must  be  an*  oanroai  eroaussv  Id. 
infant  not  bounAbeyaaA  Aat  pioausey  Id.  # 

which  mu8t.be  i»  w«itiae>  2*0. 
if  plaintiff  replies  ratification,  proof  of  heianc? 

is  on  the^feaiamV  247. 
aider  i£  plaintiff  sefnyaeoaaaaism  leV 
infancy  how  proved*  Id. 
incapable  of  making  will.  34&Y  3 

»  o  2 
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cannot  be  a  trespasser  by  subsequent  assent.  383. 
when  he  may  have  trover  for  goods  given  him  by  hif 

'  father.  402. 
property  of,  does  not  pass  under  6  Geo.  IV.  c.  16.  572. 
to  assignees.  439. 
INFERIOR  COURT 

judgment  of,  how  proved.  59. 
by  court  book.  Id. 
by  minutes.  Id. 

or  examined  copies  of  same.  Id. 
evidence  must  be  given  of  previous  proceedings. 

Id. 
effect  of.  107. 

temble  conclusive.  Id. 

ted  qu&re  as  to  those  not  of  record;  Id.  108. 
may  be  avoided  by  proof  of  want  of  jurisdiction. 

Id. 
by  default,  not  evidence  against  defendant,  on  re- 
*  moval  into  superior  court.  Id. 
INFIDELS 

who  believe  in  a  God,  admissible  witnesses.  78. 
INFORMATION 

proof  of,  in  action  for  malicious  prosecution.  301* 
INFORMER 

when  competent  witness.  85,  86. 
INHABITANTS 

rated,  declarations  by,  admissible  on  appeals:  28. 
evidence  of,  when  admissible  by  statute,  notwithstand* 
ing  interest.  86. 
INNKEEPER 

liability  of.  277. 

when  waived  by  act  of  other  party.  Id. 
has  a  particular  lien.  409. 
ENQUIRY 

what  sufficient,  to  let  in  handwriting  of  absent  witness 

64. 
what  sufficient,  where  residence  of  party  to  a  bill  if  not 
known.  165. 
INQUISITION 
proof  of.  56. 

commission  must  be  proved.  Id. 
.  v :  unless  it  be  ancient.  Id. 
or  of  general  notoriety.  Id. 
-•  effect  of.  108. 

coroner's  not  conclusive.  Id. 
.    of  lunacy,  evidence,  but  not  conclusive  agaiaatthiid 
parties.  Id. 
of  seisin,  the  same*  Id* 
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of  crown  and  church  lands.  Id. 
Pope  Nicholas's  taxation..  Id. 
valor  beneficiorum.  Id. 
domesday  book.  109. 

of  sheriff's  jury  to  ascertain  value,  sernble  not  ad- 
missible against  the  sheriff.  Id. 
INROLMENT 

date  of,  indorsed  by  clerk,  conclusive.  55. 

execution  of  deed  enrolled,,  need  not  be  proved.    71, 

72. 
filing  petition  to-  take  the  benefit  of  the  act,  an  act  of 

bankruptcy.  434. 
of  assignment,  and  bargain,  and  sale,  in  bankruptcy, 
435. 
INSANITY 

a  defence  in  assumpsit  under  the.  general  issue,  247. 
of  testator,  avoids  will.  345. 
INSOLVENT 

bill  must  be  delivered  by  attorney  for  business  done  in 

Insolvent  Court.  198. 
evidence  of,  inadmissible  for  his  assignees.  84. 
creditor  of,  when  admissible  witness.  Id. 
acceptor,  bill  must  be  presented  to.  158. 
may  plead  Iris  discharge,  in  action  of  assumpsit.  244. 
evidence  under  such  plea.  Id. 
INSTITUTION 

proof  of,  in  ejectment  by  parson.  350. 
INSURANCE 

interest  not  recoverable  on  policy  of.  235.. 

what  sufficient  secondary  evidence  of  policy  of.  3. 

parol  evidence,  when  admissible  to  explain  policy.  10. 

receipt  in  policy,  when  conclusive,  26. 

declarations  of  persons  interested  in  policy,  admissible 

in  actions  on.  28. 
effect  of  payment  of  money  into  court,  on  count  for 
total  loss.  31,  32.    See  Payment  of  Money  into  Court* 
memorandum  of  heads  of  insurance  when  exempt  from 

stamp  duty.  119. 
alteration  in  policy,  when  it  requires  fresh  stamp.  128. 
evidence  in  actions  on  policies  of  insurance.  177. 
.  proof  of  the  policy.  Id. 

if  signed  by  agent,  proof  of  agency.  Id. 
.  parol  evidence  of  what  passed  at  signing  pe« 
licy,  inadmissible.  178. 
but  opinion  of  skilful  men  may  be  askeo1. 
.Id. 
proof  of  interest  in  ship.  Id. 

by  possession,  or  acts  of  ownership.  Id. 
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by  evidence  of  easftneB*  199. 

certificate  of  negatory,  net  eves  ^assumptive 

evidence.  Id. 
by  regular  proof  -of  title.  Iff. 
tt~  of  iateosetaa  goods.  14. 
by  possession,  or  acta  of  ownership.  Id. 
by  bill  of  lading.  Id. 

wfcere  master  isdead.  ITU. 
possession  of  bill  of  lading  proof  of  owner- 
ship, by  6  Geo.  IV.  c.  94,  s.  1.  Id. 
varaaeein  proof  of  interest.  14. 

averred  in  single  person,  variance  if  proved  in 

aeveraL  Id.  ' 

averment  of  interest  at  time  of  poliey,  proved 

by  interest  at  time  of  risk  rommeneed.  erf. 
averment  of  interest  in  A.  B.,  proved  Vy  adop- 
tion by  A.  B.  Id. 
proof  of  inception  of  risk.  Id. 

by  destination  in  charter  patty.  Id. 
by  clearing  out  for  portion!**  port.  I«% 
-by  convoy  bond.  id. 
by  license  for  pellicular  port.  XI. 
proof  of  shipment  of  goods.  180. 
r      byceptai«,or,if  de^d,  by  bttl  of  lading.  Id. 

by  official  papers.  Id. 
proof   of   compliance  with  warranty.   180.     Ss* 

Warranty. 
proof  of  license.  182. 

secondary  evidence  of.  Id. 
presumptive  evidence.  Id. 
proof  of  loss.  Id.    See  Lea*, 
by  perils  of  the  seas.  Id. 
by  fire.  184. 
by  capture.  Id. 
by  barratry.  Id. 
proof  of  stiviuung.  185. 
proof  of  amount  of  loss.  186. 

under  declaration  for  total,  pbBntnf  say  re- 
cover for  partial  loss.  Id. 
proof  of  adjustment.  Id. 

production  of,  witb  nemo  of  underwriter 
struck  out,  not  evidence  of  payment  M. 
only  primd  fad*  evidence  against  under- 
writer. Id. 
.    opened  by  fraud.  187. 
requires  no  stamp.  Id. 
wben  expense  of  salvage  may  bo  given  in  en* 
LL 
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how  pTOVed.  Id. 

open  policy,  plaintiff  must  prove  extent  of  loss* 

▼slued,  some  interest  onl y.  Id. 
certificate  of  agent  of  Lloyd's,  not  admissible  to 
"ptore  amount  of  damage  Id. 
proof  of  abandonment.  187.    See  Abandonment. 
lyeronce* 
misrepresentation  and  concealment.  188. 

what  assured  are  bound  to  communicate.  Id. 
not  matter  of  opinion.  Id. 
und^rwritera  may  be  called  to  say  whether 

facts  are  material.  Id. 
materiality,  question  for  jury.  Id. 
representation,  to  be  substantially  perform* 

ed.  Id. 
misrepresentation  without  fraud,  will  not 
*  «  prevent  plaintiffs  recovering.  Id, 

representations  to  first  underwriter,  admis- 
sible against  others.  Id. 
fraud.  189. 

goodsfrandulently  overvalued,  contractvoid.  laV 
deviation.  Id. 

what  amounts  to.  Id. 
non-compliance  with  warranties.  Id, 
v  Competency  of  witnesses.  189.    See  Witnesses. 
policy  of,  within  6  Geo.  IV.  c.16,  s.  72,  as  to  reputed 
.         ownership.  438. 

Insurance  broker 

•Ompeteftt  witness  for  other  broker  On  same  policy.  %4. 
has  a  general  lien  for  his  balance.  409. 

whether  a  trader  within  sec*  6  of  t  tie*.  IV.  e.  16.  422. 
INTEREST  of  MONEY 

recoverable  in  action  for  not  accepting  goons*  where  Ml! 

has  been  given,  «or. 
not  recoverable  on  loan  without  contract  or  Usage*  227. 
assumpsit  for.  233* 

general  rule  with  regard  to.  Id. 

older  cases  now  overruled.  Id.  t£4* 

due  on  certain  mercantile  instrument.  234s 

bilk  end  note*,  from  time  of  becoming  due.  Id. 
if  on  demand,  from  time  of  demand*  Id* 
sales*  '*  on  demand  with  Interest," 
when  it  is  due  from  date.  Id, 
as  against  drawer,  only  due  from  aotiee  of 

dishonour.  Id. 
jury  may  disallow  it.  Id. 
da*  in  ease  of  implied  promise.  334. 
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INTEREST  of  MONEY— conthuui. 

as  where  balances  have  been  settled  with  such 
allowance.  Id. 

so  compound  interest  recoverable.  235. 
not  due.  Id. 

on  money  had  and  received.  Id. 

though  obtained  by  fraud.  Id. 
on  money  lent.  Id. 

though  to  be  repaid  at  a  certain  time.  Id. 
on  money  paid.  Id. 
on  goods  sold  and  delivered.  Id. 
on  money  due  for  work  aod  labour.  Id. 
on  policy  of  insurance.  Id. 
on  single  bond.  Id. 
on  rent.  Id. 

recoverable  in  action  by  vendee  v.  vendor,  with  deposit 
139.  *^ 

when  recoverable  against  auctioneer.  141. 
payment  of,  takes  a  case  out  of  the  statute  of  limitations. 

255,  257. 
payment  of  must  be  shown  on  plea  of  solvit  pott  dkm.  317. 
when  it  can  be  added  to  a  bill  of  exchange,  so  as  to  mikt 
up  good  petitioning  creditor's  debt.  419. 
INTEREST  of  WITNESS 

incompetency  from.  80  et  tea.    See  Witnm. 
INTERPRETER 

between  attorney  and  client,  privileged  from  diaelosut. 
91. 

lKf2S,£6dA*ORIJESl 

depositions  under,  how  proved.  58. 
•time  of  objecting  to  interest  of  witness  examined  under. 

80. 
•    Lord  Tenterden's  act  as  to  examination  of  witnesses  08, 
511. 
INTOXICATION 

publican  cannot  recover  for  liquor  supplied  to  person  in* 

toxicated.  243. 
evidence  under  non  at  factum.  311. 
INTRODUCTORY  AVERMENT 

proof  of,  in  action  for  defamation.  289* 
INUENDO 

-   proof  of,  in  actions  for  defamation.  293. 
INVENTORY 

evidence  of  assets  against  administrator.  25. 467. 
I.  O.  U. 

requires  no  stamp.  131. 
IRELAND 

judgment  in  superior  courts  of,  not  a  record  here.  107. 
bill  drawn  in,  does  not  require  English  stamp.  125. 


Index.  609 

IRELAND— continued. 

proof  of  marriage  in.  360. 

going  to,  a  departing  the  realm  within  the  bankrupt  law. 
424. 
ISSUE 

evidence  confined  to  the  issue.  35. 

surplusage  need  not  be  proved.  Id.    See  Surplusage. 
collateral  facts,  when  admissible.  36.     See  Collateral 

Facts. 
special  damage.  37.    See  Special  Damage, 
evidence  of  character.  37.     See  Character. 
particulars  of  demand.  38.     See  Particulars  of  De- 
mand. 
of  what  facts  the  courts  will  take  judicial  notice.  40, 
See  Judicial  Notice. 
■    substance  of,  only  need  be  proved.  41. 

on  count  for  voluntary,  plaintiff  may  prove  negligent 

escape.  Id. 
on  count  for  total,  he  may  prove  a  partial  loss.  Id. 
where  two  pleas  of  justification,  sufficient  to  prove 

one.  Id. 
instances  where  plaintiff  may  prove  part  only  of  the 

matter  alleged.  Id. 
variances.  41  to  51.    See  Variance. 
affirmative  of  the  issue  to  be  proved.  51. 

unless  where  the  presumption  of  law  is  in  its  favour. 
52. 
exception  to  latter  rule  where  the  fact  to  be 
proved  is  peculiarly  in  the  knowledge  of  the 
party.  Id.  322. 

J. 

JACTITATION  of  MARRIAGE 

effect  of  sentence  of.  102. 
JEWS 

how  sworn.  78. 

notice  of  dishonour  of  bill  need  not  be  given  on  day  of 

festival.  161. 
marriage  of,  how  proved.  360. 
JOINTENANT 

may  either  join  or  sever  in  demise  in  ejectment.  325. 

fine  by,  does  not  divest  estate  of  co-tenant.  328. 

must  prove  actual  ouster  of  his  co-tenant  in  ejectment. 

329. 
notice  to  quit  by  one,  good  for  his  share.  335;  and  for 
others.  Addenda,  517. 
by  agent  for  all.  Id. 
service  on  one  of  several  good  for  all.  338. 

d  d  5 
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JOINTENANT-Hxmfiniwd. 

possession  of  one  the  possession  of  the  others.  851. 
mmj  distrain  as  bailiff  of  his  co-tenant,  without  previous 

command.  357. 
that  plaintiff  is  jointenant  with  third  person  insdmissisis 
(except  in  reduction  of  damages)  in  trespass  q.  c.  I 
under  general  issue.  386. 
trorer  will  not  lie  by  one  against. another*  406* 
unless  the  chattel  be  destroyed.  Id. 
JOURNALS 

of  Houses  of  Parliament,  how  proved.  53.    See  Portia- 

nunt. 
when  evidence  of  facts  therein  stated.  Ill* 
JUDGE'S  ORDER 

to  prove  particulars  of  demand.  40. 
to  stay  proceedings,  not  sufficient  proof  of  determination 
of  suit.  305. 
JUDICIAL  NOTICE 

what  matters  the  court  will  notice  judicially.  40. 
JUDICIAL  PROCEEDINGS 

instruments  themselves,  or  examined  copies  of,  best  evi- 
dence. 2. 
when  the  courts  will  notice  them  judicially.  40. 
JUDGMENT 

amendment  in  setting  out,  under  Lord  Tenterden's  act 

4$. 
variance  in  statement  of.  48.    See  Record, 
proof  oL  53,  54.    See  Record, 
in  paper,  not  evidence  of  record.  54. 
of  inferior  court,  how  proved.  59.    See  Inferior  C&urt, 
must  be  proved,  to  exclude  evidence  of  infamous  wit* 

ness.  79. 
effect  of,  in  superior  courts.  99. 
with  regard  to  the  parties.  Id. 

not  binding  on  third  persons.  Id. 
binding  on  same  parties  in  same  character.  100. 
binding  on  persons  substantially  parties.  Jo*, 
with  r*gard  to  privies.  Id. 
heir.  Id, 

remainder-man  •  Id. 
personal  representative.  Id* 
successor.  Id. 
with  regard  to  strangers.  Id. 

binding  in  case  of  tolls,  &c.  Id. 
customary  commons.  101. 
public  rights  of  way.  Id. 
judgment  offered  in  evidence  to  prove  the  fact 
of  judgment.  Id. 
with  regard  to  the  subject  matter  of  the  suit.  Id. 
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JUDGMENT— continued. 

if  oanse  of  action  same,  fern  immaterial.  Id. 
form  of  action  mistaken*  judgment  not  conclu- 

■ive.  Id, 
demand  not  in  evidence  in  former  action  may 
be  recovered.  Id. 
plaintiff  in  second  action  most  prove  that 
fact.  Id. 
judgment  not  evidence  of  collateral  matter.  Id, 
with  regard  to  the  manner  in  which  judgments  are 
to  be  taken  advantage  of.  Id. 
estoppel  if  pleaded.  102. 
iir evidence,  not  conclusive.  Id. 
admissibility,  in  civil  cases,  of  judgments  in  crimi- 
nal cases.  Id. 
where  obtained  on  evidence  of  party  bringing  it 

forward,  inadmissible.  Id. 
eemble  in  all  cases  inadmissible.  Id. 
record  of  conviction  in  assault  on  plea  of  guilty, 
inadmissible  for  plaintiff  in  action.  Id. 
effect  of  judgments  in  rem.  104. 

of  condemnation  in  Court  of  Exchequer  conclusive. 

id. 

other,  in  personam.  Id. 
of  commissioners  of  excise  conclusive.  Id. 
of  acquittal  in  Court  of  Exchequer  on  seizure,  semble 

not  conclusive.  Id. 
of  foreign  courts.  106.    See  Foreign  Court*. 
of  inferior  courts.  107.    See  Inferior  Courts. 
may  be  the  subject  of  set-off.  251. 
in  ejectment,  when  and  for  what  purposes  evidence  in 

trespass  for  mesne  profits.  392,  393, 394* 
in  trover  for  damages,  and  satisfaction,  vests  property  in 
defendant.  398.  ' 

so  in  replevin  in  the  detinet.  Id. 
plea  of  outstanding  judgments  in  actions  against  execu- 
tors. 470. 
when  necessary  to  be  proved  in  action  against  sheriff  for 

taking  plaintiffs  goods.  485* 
when  void,  a  defence  in  action  against  sheriff  for  an 
escape.  494. 
JUSTICE  of  the  PEACE 

acting  as  such  supersedes  proof  of  appointment.  28. 
effect  of  conviction  by.  109.    Se*  Conpkticm. 
form  of  action  against  for  false  imprisonment.  372. 

may  give  special  matter  in  evidence  under  the  ge- 
neral issue.  374. 
evidence  in  actions  against*  474. 
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JUSTICE  of  PEACE— continued. 

■tat.  24  Geo.  Ii.  c.  44,  as  to  notice  of  action.  Id. 
to  what  cases  the  statute  extends.  475. 

sufficient  if  justice  believes  himself  acting  in 
pursuance  of  act  of  Parliament.  Id. 
though  offence  not  within  his  jurisdiction. 
Id. 
where  act  not  done  in  character  of  justice,  no- 
tice unnecessary.  Id. 
actions  of  tort  only,  and  not  assumpsit,  within 
the  statute.  476. 
form  of  the  notice.  Id. 
must  specify  writ.  Id. 
need  not  name  all  the  parties.  Id. 
name  and  residence  of  the  attorney. 

Id. 
sufficient  if  named  in  body  of  notice.  Id. 
form  of  action  need  not  oe  named.  Id. 
variance  between  notice  and  declara- 
tion. Id.  477. 
delivery  of  the  notice.  477. 
proof  of  the  commencement  of  the  action.  Id. 
case  of  continuing  imprisonment.  Id. 
mode  of  computing  the  six  months.  Id. 
continuing  the  writ.  Id. 
real  time  may  be  shown  in  opposition  to  teste. 
Id. 
proof  of  cause  of  action.  478. 
venue.  Id. 

evidence  of  the  warrant.  Id. 
proof  of  malice  in  action  brought  after  conviction 
quashed.  Id. 
stat.  43  Geo.  III.  c.  141.  Id. 
informal  conviction  within  the  statute.  Id. 
want  of  probable  cause  of  conviction.  Id. 
Defence. 

special  matter  may  be  given  in  evidence  under  ge- 
neral issue.  479. 
in  what  cases  justices  are  protected  by  evidence  of 
conviction.  Id.   • 

no  protection  where  there  is  no  jurisdiction.  Id. 
whether  the  plaintiff  can  show,  by  exclusive 

evidence,  the  want  of  jurisdiction.  480. 
conviction  must  be  connected  with  commitment. 

481. 
conviction  need  not  be  formally  drawn  up  at 

time.  Id. 
connexion  between  warrant  and  conviction.  Id. 
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JUSTICE  of  PEACE— continued. 

evidence  of  irregularity  in  proceedings  inad- 
missible. Id. 
justice  excused  in  case  of  error  in  judgment.  Id. 
tender  of  amends,  stat.  24  Geo.  II.  c.  44,  s.  2.  482. 
act  of  justice,  not  qualified  by  taking  oaths,  not  absolutely 
void.  481. 
JUSTIFICATION 

in  actions  for  defamation.  298. 

truth  cannot  be  given  in  evidence  under  general 

issue.  Id. 
circumstances  to  rebut  presumption  of  malice,   as 

Srivileged  communication,  may  be  given  in  evi- 
ence  under  general  issue.  295  to  298.    See  De- 
famation. 
in  actions  for  words  not  actionable  in  themselves, 
evidence  of  truth  admissible  to  disprove  malice. 
299. 
that  the  words  were  first  spoken  by  another  must  be 
specially  pleaded.  298. 
in  actions  for  assault  and  battery.  369. 
in  actions  for  false  imprisonment.  374. 
in  actions  of  trespass  to  pergonal  property.  378. 
in  actions  for  trespass  quart  clausum /regit.  385. 

evidence  under  justifications  in  such  action.  386. 


K. 

KING'S  BENCH 

prison,  books  of,  copy  of  inadmissible.  61. 

admissible  to  prove  date  of  commitment.  112. 


L. 

LANDLORD 

relation  of  landlord  and  tenant  may  be  proved  by  parol, 

though  lease  in  writing.  1.  13. 
not  bound  by  the  act  of  his  tenant  in  granting  right  of 
way.  17. 

nor  in  dedicating  way  to  public.  18. 
incompetent  witness  in  action  against  sheriff,  who  has 

paid  over  rent,  for  false  return.  83. 
when  he  may  recover  in  use  and  occupation.  143,  144. 
employing  workmen  to  repair  tenant's  house  liable  for 
nuisance.  267. 
or  for  negligence.  276. 
not  bound  by  sum  mentioned  in  notice  of  distress.  310. 
action  by,  for  double  value.  319.  See  Double  Value. 
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LANDLORD— continued. 

•otion  by,  fox  double  rent.  321.    See  Double  Rent, 
evidence  in  action  of  ejectment  by.  330. 

proof  of  the  contract  of  demise.  Id*    See  Lean— £e- 


wberean  instrument  is  a  lease  or  an 

331. 
tenancies  at  will  and  cases  of  lawful 
332. 

proof  of  notice  to  quit.  333.    See  Notice  U  qwL 
at  what  time  it  must  be  given.  Id. 
by  whom.  335* 
to  whom.  336* 
form  of.  Id. 
service  of.  337. 
waiver  of.  338. 
when  dispensed  with.  339. 
proof  in  cases  of  forfeiture.  Id.    See  Forfeiture. 
waiver  of  forfeiture.  341. 
when  a  competent  witness  in  ejectment.  350. 
title  of,  cannot  be  disputed  by  his  tenant.  47.  142.  330. 

356. 
entering  to  view  waste,  occ.  and  doing  damage,  &c.,  a 

trespasser  ub  initio.  364. 
proof  of  possession  of  premises  by,  in  trespass  for  mens 

profits.  393. 
who  has  distrained,  cannot  maintain  trover  for  the  goods. 

401. 
cannot  maintain  trover  for  furniture  let  with  a  hows. 
402. 
aUter  for  machinery  belonging  to  a  mill  wrongfully 
severed  during  the  term.  Id. 
so  for  trees  cut  down  by  stranger  during  tens* 
Id. 
action  by,  against  sheriff  on  stat.  8  Ann.  487.   See  Sktrif. 
payment  to,  of  rent  under  stat.  8  Ann.  c.  14,  a  defence 
in  action  against  sheriff  for  false  return  of  nulla  bom. 
496. 
but  landlord  is  not  competent  to  prove  the  pay- 
ment. 497. 
LAND  TAX 

books  of  commissioners  of,  copies  of  admissible.  61* 
LEADING  QUESTIONS 

what  amount  to.  94.    See  Witneu. 
LEASE 

parol  evidence  admissible  to  prove  custom  not  inserted 
in.  11. 
unless  such  custom  be  excluded  by  necessary  impli- 
cation. Id. 
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LEASE — continued. 

memorandum  for,  under  6L  per  annua  exempt  from 
•tamp  duty.  119. 
building  lease  not  within  the  exemption,  Id. 
what  amounts  to  acceptance  of,  by  assignees  of  bankrupt. 
312,  313. 
>    proof  of  lease  in  ejectment  by  landlord.  330.    Sea  £*• 

ItttW. 

eases  in  which  a  lease  from  year  to  year  is  presumed. 

330.  355. 
what  instruments  are  leases  or  agreements  for  loagoa* 
331. 
forfeiture  of,  when  waived*  341. 

when  lease  is  void  or  voidable.  Id, 
LEDGER  BOOK. 

secondary  evidence  of  will.  72. 
LEGAL  EFFECT 

if  contract  stated  according  to,  no  variance.  44. 

of  the  word  "  money."  45* 

on  count  for  money  lent,  no  variance  if  proved  to  have 

been  in  pagodas.  Id. 
of  "  reasonable  time"  and  "  reasonable  price."  Id. 
of  "request."  Id. 

of  a  retainer  "  at  a  certain  sum  to  wit,  &o."  Id* 
of  a  purchase  of "  a  certain  quantity  to  wit,  etc."  Id. 
of  contract  to  deliver  stock  "on  27th  February."  Id. 
of  bill  drawn  by  one  person  trading  under  a  joint  firm.  Id. 
of  an  act  done  by  an  agent.  Id. 
■  of  conveyance  to  a  nominee.  Id. 
of  a  joint  and  several  bond  declared  on  as  joint.  Id* 
of  wrong  name  of  payee  in  note.  Id. 
of  joint  and  several  contracts.  46* 
in  actions  for  tort.  48. 
in  statement  of  deeds.  49. 
LEGATEE 

rendered,  competent  witness  to  will  of  real  estate  by  25 

Geo.  II.  c.  6.  75. 
residuary,  when  incompetent.  82. 

release  to,  what  sufficient.  93. 
rendered  competent  by  payment  before  trial,  93*.  465. 
LEGITIMACY 

onus  of  proof  on  issue  as  to.  52. 
LETTER 

form  of  notice  to  produce.  5. 

secondary  evidence  of  contents  of,  after  notice  to  pro- 
duce. 7. 
admission,  in  evidence,  without  producing  that  to  which 
it  is  an  answer   26. 
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LETTER--4xm*tnu«L 

admissible  to  complete  contract  under  stat.  of  frauds. 
136. 
LETTERS  of  ADMINISTRATION 

See  Administration, 
LEVANCY  and  COUCHANCY 

proof  of  averment  that  plaintiff  is  entitled  to  common  for 

all  cattle  levant  and  couchant.  370. 
traverse  of,  or  plea  of  right  of  common  in  trespass  q.  e.  f. 
389. 
LIBEL— See  Defamation. 
LIBERUM  TENEMENTUM 

evidence  under  plea  of.  386. 
LICENSE 

to  trade,  what  sufficient  to  let  in  secondary  evidence 

of.  3. 
to  enclose  waste  when  presumed.  14. 
theatrical  license  presumed.  19* 
presumed  from  entry  in  custom-house  books.  Id. 
copy  of,  in  Secretary  of  State's  office  admissible.  61.  188 
when  a  defence  in  action  for  nuisance.  268. 
presumptive  evidence  of  inception  of  risk  in  actions  on 

policies.  180. 
proof  of,  in  actions  on  policies  of  insurance.  182. 
evidence  on  plea  of,  in  action  of  trespass  q.  c.  f.  390. 
LIEN 

party  refusing  to  deliver  goods,  on  ground  of  having  i 
lien,  not  evidence  of  conversion.  405. 
otherwise  where  he  does  not  insist  on  the  lien.  M. 
general  lien,  how  proved.  408. 
by  express  agreement.  Id. 
by  general  usage.  Id. 
in  case  of  carriers  and  wharfingers.  Id. 
persons  who  have  a  general  lien.  Id.  409. 
persons  who  have  a  particular  lien.  409. 
liens  in  case  of  pledge  by  factors  under  stat.  6  Geo.  IV. 

c.  94.  410. 
cases  in  which  a  lien  does  not  arise.  Id. 

special  agreement  does  not  per  te  prevents  lien.  Id. 

no  lien  in  case  of  credit.  Id. 

to  make  a  lien  there  must  be  a  possession.  411* 

not  gained  by  fraud.  Id, 
servant  cannot  give  lien  on  his  master's  goods  with* 
out  his  consent.  Id. 
waiver  of.  411. 

by  not  insisting  on  it.  Id. 
by  parting  with  the  possession.  Id. 
when  revived  by  repossession*  Id. 
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verdict  for  goods  sold  no  waiver.  412. 
TTnrradepo8itiDg  in  kin*'8  warebo»se  do  waiver.  Id. 

presumption  of  grant  of  16.    See  Presumption. 
where  action  lies  for  obstructing  windows.  267. 
.  abandonment  of  right  to.  268. 
LIMITATIONS,  STATUTE  of 

plea  of,  not  affected  by  payment  of  money  into  court, 
32,  33. 

in  assumpsit  for  use  and  occupation.  146. 
debt  barred  by,  cannot  be  set-off.  252. 
when  the  statute  begins  to  run.  254. 
from  the  breach  of  promise.  Id. 
subsequent  promise  to  take  case  out  of  statute.  Id. 

must  be  in  writing— Lord  Tenterden's  act.  255.    See 

Addenda.  516. 
effect  of  plea  in  abatement  where  the  party  not 

joined  is  protected  by  the  stat.  Id. 
no  memorandum  on  bill  or  note  shall  be  proof  of 

payment  of  interest.  256. 
act  operates   on  promises  made  before  its  coming 

into  force.  Id. 
cases  decided  on  Lord  Tenterden's  act.  256. 

.«*Me'does  riot  apply  to-the  case  of  an  account 
-  •  stated.  Id. 

what  acknowledgment  is  required  by  the  act.  Id. 
payment  of  interest  by  one  of  the  makers  of  a 
note  takes  the  case  out  of  the  act.  257. 
acknowledgment,  by  whom.  257. 
by  party  chargeable.  Id. 
by  one  of  several  makers  of  note.  Id.  See  Ad- 

denda.  516. 
by  one  of  several  executors.  257. 
by  one  of  several  makers  of  note  after  the  mar* 
riage  of  another.  258. 
acknowledgment,  to  whom.  Id. 
to  person  in  existence.  Id. 
to  stranger,  sufficient.  Id. 
to  executor,  will  not  support  count  on  promise 
to  testator.  Id. 
acknowledgment,  what  sufficient.  Id. 
after  action  brought  good.  259. 
what  not  sufficient.  Id. 
acknowledgment  accompanied  with  denial  of  liability. 

28oU.  • 

acknowledgment,  conditional.  Id. 

performance  of  condition  must  be  shown.  261. 
mutual  accounts*  Id. 
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LIMITATIONS,  STATUTE 

defence  in  action  for  inanisnam.  868. 

wfea  novocain  debt  for  rent.  319. 

entry,  when  barred  by   351.    See  Eofre;. 

in  trespass  for  orim.  eon.  368. 

in  trespass  for  Mesne  prate.  394. 

debt  burred  by,  good  petitioning  creditor's  debt.  HOT* 

in  actions  against  constables,  atat.  94  Gee.  IL  a.  ley 

a.  8.  457. 
in  aetiona  against  officers  of  customs  and  excise.  461. 
in  actions  by  executoreand  sdmmistretore,  465. 

LIVERY  of  SEISIN 

presumed  after  SO  jears.  IT, 

LIVERY  STABLE-KEEPER 

baa  not  a  particular  lien  on  nonet  for  keep.  409. 
LLOYD'S 

books  of,  evidence  of  capture,  lit. 

but  not  of  notice,  unless  to  subscriber.  Id.  184. 

certificate  of  agent    abroad,  not  admissible  lo  prore 

damage  sustained  by  goods,  187* 

LOGBOOK 

of  man-of-war  evidence  to  prove  aaitieg.  IIS.  181. 

LORDS,  HOUSE  of 


nffooeedaaes  of,  noticed  judicially.  40. 
journals  of, 


journals  of,  proved  by  examinee:  coptea.  53. 
sainuiee  of  reversal  of  judgment  by,  proved  by  copy.  Id. 
ball  need  not  be  deliv«^^  attorney  fstlmsiness  done 
in.  198. 
LOSS 

evidence  of  loss  of  goods  in  notion  ugainat  carrier.  879. 
pebof  of  less  of  snip  ia  actions  on  poticiM  by  perils  of 
the  seas.  182. 
variance  in  proof.  Mi 
by  running  tout.  183* 
wrecked  by  barratry.  Id. 
stranded  and  goods  etmnensjtod.  Id. 
cattle  killed  by  rolling  of  ship.  Id. 
wbere  taking  ground  in  harbour  or  on  bescb  is  • 

loos*  jo. 
destruction  by  worms.  Id. 
fired  at  by  mistako.  Id. 

remotely  occasioned  by  negligence  of  crew.  Id. 
sale  of  goods  to  defray  noeseeary  repairs  not  aucb  ft 

F  resumption  of  loss  of  ship.  Id. 
m ._  _   of  loss  by  fire*  184* 

burnt  to  prevent  sailing  into  bands  of  enemy.  Id. 
burnt  by  negligence  of  crew*  Id* 
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LOSS — continued, 

burnt  by  goods  taking  tea  besag  in  bad  condition  not 
within  tbe  policy.  Id. 
proof  of  Joss  hyeaptanu  484. 

driven  on  enemy's  court,  aadtlNreaaaansed.  Id. 
Lloyd's  books  evidence  of .  Id. 
sV«ga«e2iteno*<n«t  evidence  o£  Id. 
where  ie~captured  aad  afterwards  lost,  no  loss  by 

capture.  Id. 
by  collusion  with  captain.  JUL 
pteof  <*f  leas  by  baoratry.  184. 

that  captain  carried  ship  out  of  course-  for  bis  own 

fraudulent  purposes.  Id. 
where  ship  let,  general  owner  may  commit  barratry* 

Xd. 
smuggling  by  captain.  Id. 

where  barratry  is  caused  by  negligence  of  owner. 
Id. 
naoefef,  amount  of  loss.  166. 
proof  of  abandonment.  187.    See  AaeftdoRflisitt. 
&0ST  SILL  «f  EXCHANGE  or  NOTE 
when  plaintiff  can  recover,  in  case  of.  147. 
wbese  biU  gtren  in  pavmeat  is  lost,  offset  of.  250. 
where  note  is  lost,  pbristtiff  cannot  resort  to  common 
counts.  175. 
*      fl&an  property  pasees  on  transfer  of.  998. 
LOST  BOND 

how  proved,  TU 
LOST  DEED 

Stamp  on,  preannwL  116. 
plea  of  grant  of  way  by,  evidence  nndar.  16. 
LOST  PROBATE 

proof  oC  W, 
LOST  WILL 

proof  of.  72. 
LUNACY 

inquisition  of,  evidence,  but  notoeaonasifn  against  third 

naaaene.  108. 
evidence  under  ad»«* /attest,  518L 
LUNATICS 

when  incompetent  witnesses.  77. 


MAGISTRATE.    See/attic*. 
MAHOMETANS 
how  sworn.  78. 
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MALA  PROHIBIT  A 

distinction  between  and  mala  in  te.  232. 
MALICE 

implied,  in  case  of  defamatory  words.  293. 

must  be  proved  wbere  the  words  are  prima  fiat  ex- 
cusable. Id. 
proof  of,  in  action  for  malicious  prosecution.  305. 

in  action  for  malicious  arrest.  306. 
proof  of,  in  action  brought  after  conviction  quashed.  478. 
MALICIOUS  ARREST 

variance  of  statement  of  record  in  action  for.  48.    See 

Record. 
evidence  in  actions  for.  304. 
proof  of  the  arrest.  Id. 

where  necessary  to  prove  the  affidavit.  Id. 
proof  of  the  writ  and  return.  Id. 
what  constitutes  an  arrest.  305. 
proof  of  determination  of  suit.  Id. 

averment  of  nonsuit  not  proved  by  rule  to  dis- 
continue. Id. 
such  variance  not  amendable  under  9  Geo.  IV* 

Id. 
discontinuance  sufficient  determination.  Id. 
so  rule  to  stay  proceedings.  Id. 

aliter  judge's  order.  Id. 
proof  of  termination  of  suit  in  sheriff's  court.  IL 
stet  processus  insufficient.  306. 
proof  of  malice,  and  want  of  probable  cause.  Id. 
onus  on  plaintiff.  Id. 
whether  discontinuance  is  evidence  of  want  of 

probable  cause.  Id. 
whether  non  pros,  is  sufficient.  Id. 
arrest  for  one  side  of  an  account  evidence  of  ma* 

lice.  Id. 
taking  a  less  sum  out  of  court,  and  not  proceed- 
ing, insufficient.  Id. 
arrest  by  mistake.  Id.  307. 
refusal  to  discharge  defendant  on  tender  of  debt 
and  costs,  evidence  of  malice.  307. 
what  costs  of  former  suit  may  be  recovered.  Id. 
competency  of  witness.  Id. 

arbitrator  to  whom  former  suit  referred  incompetent.  Id. 
MALICIOUS  PROSECUTION 

variance  in  statement  of  record.  48.    See  Record. 
evidence  in  actions  for.  300. 
proof  of  prosecution.  Id.   - 
by  production  of  record.  Id. 
original  indictment  and  minutes  of  sessions  in- 
sufficient. Id. 
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MALICIOUS  PROSECUTION— continued. 

variance  between  charge  and  declaration.  Id. 
proof  of  preferring  charge  before  magistrate.  301. 
proof  of  determination  of  prosecution.  Id, 
by  return  of  no  true  bill.  Id. 
by  acquittal.  Id, 

variance  in  statement  of  discontinuance.  Id. 
acquittal  on  defect  in  indictment.  Id. 
proof  that  defendant  was  prosecutor.  Id. 

not  by  indorsement  of  his  Dame  on  indictment. 

302. 
grand  juryman  may  be  called.  Id. 
proof  of  malice.  Id. 

acquittal  not  primd  facie  evidence.  Id. 
inferred  from  want  of  probable  cause.  Id. 
must  be  shown  that  charge  is  wilfully  false.  Id. 
proof  of  want  of  probable  cause.  Id. 
express  malice  not  evidence  of  it.  Id. 
nor  abandoning  prosecution.  Id. 
nor  neglect  to  prefer  indictment.  Id. 
whether  throwing  out  of  bill.  Id, 
consulting   counsel  evidence  to  show  probable 

cause.  303. 
proof  lies  on  plaintiff.  Id. 
observations  of  judge  on  trial  of  indictment,  evi- 
dence for  the  plaintiff.  304. 
damages.  Id. 
defence.  Id. 
proof  of  no  malice  or  of  probable  cause.  Id. 
proof  of  plaintiff's  bad  character  inadmissible.  Id, 
evidence  of  defendant  at  the  trial  of  indictment 
said  to  be  admissible.  Id. 
MALTHOUSE 

action  against  hundred  for  demolition  of.  499. 

MANOR 

custom  of,  when  proveable  by  evidence  of  custom  ill 

another  manor.  36. 
lord  of,  may  have  trespass  for  estray  or  wreck  before 
seizure.  377. 
MAP 

rejected  as  evidence  of  a  highway.  21. 
ancient,  rejected.  63. 

MARKET 

owner  of  soil  of,  may  have  trespass  q.  c.  f.  379. 
where  property  in  goods  in,  divested  on  sale  in  market 
overt.  397. 

MARKSMAN 

execution  of  deed  by,  how  proved.  68. 
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MARKSMAN- 

'  proof  ef  identity  ef.  65a. 
stteatatioaof  wal  sy^suaTeisafc  791 
MARRIAGE 

entry  in  register,  not.  tat  caly  proof  ef,  f. 

proved  by  declarations  of  pasty  htsissTf  wm  deceased* 

»-, 
register  of,  bow  prosed.  d&    SewBsjfissr. 
piwf  of.  iaaielwwt^l^bisiieytowtineate.  HO. 
esVstef  lee^stesofc  Its.    Ss»£»£B*jr. 
proof  of  marriage  being  void  under  marriage  act.  344. 

Addenda.  517. 
of  minor,  by  license,  without  coassat,  gosdl  /& 
proof  o*V  in  aslisssjissr  eriav  earn  358, 
in  a-pufelie  chapel  aeeordisg  *>-96  Gee.  H.  Ice.  559. 
oWpitoicstra  of  beans.  I*\    jfaVfenas.  517. 
marriages  of  Jews  sad  Quakers.  360. 
marriages  in  Seotiaad,  Ireland,  end  sksoad.  Id. 
marriages. in  tbe-eeiifscpsu  361. 
marrisg esin  ambassador's  chapel.  Id. 
evidence  to  disprove  mesrrage,  inv  actions  for  crim.  con. 

263. 
in  due  publication  of  banns.  Id. 
action  for  breach  of  promise  of.  198. 
mast  or  wesoam  may  maiatais  it.  At. 
or  infant.  Id* 
but  not  an  executor.  Id. 

unless  personal  estate  damaged.  Id. 
passf  ef  the  centrist.  Id* 
seed  not  be  is>  writing.  Id* 
stsmp  not  fsqutted*  194* 
presumed  pieef  ef  oeotvset.  Is* 
proof  of  count  on  promise  to  marry  generally.  H. 
breseht  of  tbe^  promise.  ItU 

that  defendant  has  married  another.  Id* 
or  tender  os  refusal  of  plaintiff.  Id. 
defence. 

arose  immorality  or  misconduct  ia  pkiadft.  Jd. 

unless  defendant  know  of  the  mtseondoss*  195. 
evidence  in  reduction  of  damages.  Id. 

disapprobation,  of  parents*  JU» 
misrepresentation.  Id. 

representations  of  plaintiff's  father,  whenssattsnV 
ble.  Id. 

MASTER  ._..  

asS>KsBle  for  goods*  oiueied'lry  his  seivsjit  witSont  as* 

thority.  216. 
unless  he  has  in  other  instances  paid  for 
dered.  Id. 


MASTER— contia***. 

liable  where  he  has  in  one  wtstanoe  authorised  the  sex* 

vant  to  buy  on  credit.  216. 
may  maintain  assumpsit  for  the  work  and  labour  of  mVr 

apprentice  after  desertion.  292. 
of.  vessel,  deceased,  bill  of  fading  signed  by,  evidence. 

24.    See  Guptutn. 
liable  for  negligence,  bat  not  for  wilful  trespass  of  *er« 

Tant.  272. 
in  action  against,  by  servant,  for  giving  bad.  character, 

express  malice  must  be  proved,  293. 
when  justified  in  giving  bad  character  of  servant.  295, 

296. 
when  liable  for  the  trespass  of  hi*  servant.  383. 
MASTERS  OFFICE 

books  of,  evidence  to  prove  person  aa  attorney*  292. 
MEMBER  of  PARLIAMENT 

privilege  of,  in  speaking  defamatory  words.  295. 
MEMORANDUM 

of  term  in  which  declaration  was-  filed.  199. 

within  the  17th  section  of  statute  of  frauds,  what  iftffi* 

eient.  205*  206. 
of  agreements  not  signed  by  the  parties  will  not  exclude 

jmixd  evidence*  8. 
to  refresh  memory  of  witness.  98.    See  W&nm. 
not  amounting  to  agreement,  exempt  from  stamp.  121. 
waiving  warranty  in  policy  does  not  require  stamp.  182* 
MEMORY 

may  be  refreshed  by  unstamped  receipt.  27. 

imperfect*  effect  of.  67. 

may  be  refreshed  by  reference  to  genuine  handwriting. 

68. 
how  refreshed  in  general.  98,  9*.    See  WU*m. 
MXSNE  PROFITS 

trespass  for.  392.    See  Trtspattfar  Mttne  Prtftt. 
MILL  Eli 

has  a  particular  lien  on  corn  ground  by  him.  409. 
MINE 

recovery  in  trover  of  lead  dog  out  of ,  no  presumption  of 

right  to  mine.  16. 
what  sufficient  title,  in  trover,  to  ore*  401. 
notion  against  hundred,  for  demolishing  engUtea  used^in. 
499* 
MINUTE  BOOK 

oaf  Sessions  not  a  record.  54. 
of  inferior  courts,  when  evidence*  59* 
MISDEMEANOUK 

competency  of  witness  convicted  for,  restored  by  suffer* 
ing  punishment,  9  Geo*  IV*  e*  32«  80» 
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MISNOMER 

evidence  on  plea  of.  238.    See  Abatement. 
of  party  in  de«-d.  50. 
MISREPRESENTATION 

a  defence  in  action  on  promise  of  marriage.  195. 
when  a  defence  in  actions  on  policies  of  insurance.  188. 
See  Insurance. 
MISSING  SHIP 

presumption  of  loss  of.  18. 183, 184. 
MISTAKE 

in  entitling  cause  in  notice  to  produce,  bad.  5. 

in  will,  &c,  when  explainable  by  parol  evidence.  If. 

in  particulars  of  demand.  39. 

in  setting  out  written  instrument,  6tc,  wben  amendable 

under  Lord  Tenterden's  act.  42. 
in  name  of  payee  of  note.  45. 
in  name  of  party  to  deed.  50. 
in  bill  of  exchange,  may  be  corrected  without  fiesh 

stamp.  136. 
in  dates  in  attorney's  bill.  199. 
in  bought  and  sold  notes.  206. 
money  paid  undt* r  mistake  of  fact  recoverable.  230,  231. 

aliter  under  mistake  of  law.  230. 
mistake  in  arrest  furnishes  no  ground  of  action  for  mali- 
cious arrest.  306. 
in  notice  to  quit,  when  it  vitiates.  337. 
MODUS 

collateral  facts  when  evidence  to  disprove.  ST. 
MOLL1TER  MAN  US  IMPOSUIT 

evidence  under  plea  of,  in  trespass  for  assault  and  bat- 
tery. 371. 
MONEY 

payment  of  into  court 

conclusive  on  defendant  in  action  on  surgeon's  bill, 

where  a  blank  is  left  for  the  sum.  202. 
in  action  on  bill  of  exchange,  where  there  is  a  par- 
tial failure  of  consideration.  168. 
"  money  "  means  English  money.  45. 
in  what  kind  of  money  a  tender  must  be  made.  263. 
MONEY  HAD  and  RECEIVED 
assumpsit  for.  228. 

cannot  be  maintained  against  equity  and  good  em- 
science.  228.    See  Annuity. 
receipt  of  money.  228. 

will  not  lie  for  stock  or  notes,  unless  treated  ts 

cash.  Id. 
some  particular  sum  must  be  proved,  or 
suit.  Id. 
receipt  by  the  defendant.  Id. 
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MONEY  HAD  and  RECEIVED~^ifttmr«{. 

mere  bearer  of  money  not  liable.  228. 
nor  agent,  who  lias  paid  oyer  without  notice.  Id- 
alitor  after  notice.  Id. 
passing  in  account  not  a  payment.  Id. 
receipt  by  agent  for  principal  not  evidence 
against  former.  Id. 
money  paid  to  stakeholder  must  be  recovered 
from  him.  229. 
on  failure,  or  without  consideration.  Id. 
in  case  of  defective  annuity  Id, 
of  tontine  abandoned.  Id. 
of  share  in  company.  Id. 
of  money  paid  for  bastard  child  deceased.  Id* 
of  fofgery.     Id.  230.    See  Forgery. 
money  paid  under  a  mistake  of  facts  recoverable. 
230.. 

but  where  an  article  is  sold  for  more  than  value 

without  fraud,  excess  not  recoverable.  Id, 
nor  money  paid  under  mistake  of  law.  Id. 

though  under  protest.  Id. 
tenant  who  has  paid  rent  to  wrong  landlord 
may  recover  amount  from  him.  231. 
money  obtained  by  fraud  or  duress.  Id. 

may  be  recovered,  though  defendant  entitled  by 

ecclesiastical  law.  Id. 
rent  of  lands  wrongfully  received.  Id. 
obtained  by  collusion  and  fraud.  Id.  . 
exorbitant  sum  paid  to  redeem  goods.  Id. 
money  extorted  hy. public  officers.  Id. 
not  where  replevin  is  the  proper  remedy.  Id. 
nor  where  money  is  paid  "  without  prejudice/' 

on  action  brought.  Id. 
but  money  paid  on  quashing  conviction  is  reco- 
verable. 232. 
money  paid  under  illegal  contract.  Id. 

recoverable  where  contract  executory,  though 
parties  in  pari  delicto.  Id. 

sembU  no  distinction  between  mala  prehStUa 
and  mala  in  m.  Id. 
so  from  stakeholder,  though  contract  executed.  Id. 
unless  he  has  paid  it  over  by  plaintiff's  an. 
thority.  Id. 
so  though  contract  executed,  if  parties  not  in  pari  de- 
licto. Id. 
so  from  agent,  who  cannot  set  up  the  illegality. 

Id. 
not  recoverable  where  contract  executed,  and 
parties  in  pari  delicto.  Id. 
i  x 
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MONEY  HAD  sad  RECEIV£D-~«mtimi«L 

money  due  on  tranafisr  of  debt  by  arrangement  be- 
tween three  parties.  $S£.  tdft, 
money  due  in  case  of  partnership,  on  division  of 
profits,  not  recoverable  in  thin  action.  Id* 
interest  not  recoverable  on.  t3&* 
promiasorj  note,  when  evidence  0^175, 176. 
HONEY  LENT 

nay  be  recovered  by  an  attorney,  though  no  bill  deli* 

vered.  197* 
assumpsit  for.  ft?* 

promissory  note  evidence  of.  Id. 
mere  proof  of  payment  of  money  insufficient,  with* 
out  sometuing  from  which  loan  can  be  inferred. 
id. 
advance  of  money  by  parent  to  child  evidence  of 

pft.  Id. 
no  interest  recoverable  in,  unless  by  course  of  deal- 

inf.  Id. 
may  be  recovered,  though  security  taken  and  not  re* 
turned*  Id. 
interest  not  recoverable  on.  935* 
infant  not  liable  for.  946* 
MONEY  PAID 

not « disbursement  within  stnt.  9  Geo.  II.  c.  33.  197. 
interest  not  recoverable  on.  255* 
assumpsit  for.  Sf  5. 
plaintiff's  proofs, 
the  payment  of  the  money.  995. 
security,  bill,  note,  or  stock,  not  money.  Id. 

unless  agreed  to  be  taken  as  such.  Id. 
that  the  money  was  the  plaiutifPs.  id. 
the  defendant's  request.  996* 
or  subsequent  assent.  Id. 
or  under  legal  liability.  Id. 

as  by  surety  against  principal,  id. 
or  against  co-surety.  Id. 
but  not  between  wrong-doers.  Id* 
as  by  bail.  Id. 

but  not  the  costs  of  action  unadvisedly 
defended.  847. 
by  one  whose  goods  have  been  seised  for 

defendant's  rent.  S26. 
by  accommodation  accepter.  id* 
by  indorser  against  acceptor,  id. 

but  not  for  the  coats.  Id* 
by  acceptor  for  honour.  Id. 
for  money  supplied  to  captain  of  defend- 
ant's ship.  **7. 


^  MONEY  PAID— -continued. 

by  earner  who  has  paid  for  goods  wrongly 

delivered  to  defendant.  IsL  yii«f*. 
not  where  money  in  paid  in  oensequaeee  of 
party's  own  negleot,  cte„  or  in  farther- 
ance  of  illegal  transaction*  Id* 
MONEY  SCRIVENER 

a  trader  within  the  bankrupt  law*  422. 
MONUMENTS 

inscriptions  on,  evidence  on  question*  of  pedigree.  19. 
See  Hmrtau. 
MORTGAGE 

equity  of  redemption  on  mortgage  in  fee  not  legal  assets. 
472. 

•liter  in  case  of  mortgage  for  years.  Id* 
MORTGAGEE 

of  ship  not  liable  for  repairs.  223.    See  Ship. 
liable  as  assignee,  in  covenant,  before  entry.  .112. 
in  ejectment  against,  demise  may  be  la) d  before  termina- 
tion of  will.  325. 
evident  e  in  ejectment  by.  348. 

where  there  is  tenant  in  possession  under  mortgagor. 
Id. 
payment  to,  when  evidence  under  plea  of  new  injirrear 
in  replevin.  357. 
MORTGAGOR 

fine  by,  does  not  divest  estate.  328. 
MUTUAL  ACCOUN  IS 

effect  of,  in  taking  a  case  out  of  the  statute  of  limita- 
tions 261. 
MUTUAL  CREDIT 

stat.  6  Geo.  IV.  c.  16\  s.  16.  252. 
meaning  of  the  words.  447. 

N. 
NAVY  BILL 

amount  of,  when  forged,  recoveiable.  229* 
NAVY  OFFICE 

register  of,  evidence  of  death  of  sailor.  It?. 
NE  UNQUES  EXECUTOR 

evidence  under  plea  of,  466.    See  Executor. 
NECESSARIES 

liability  of  husband  for  necessaries  supped  to  wife.  214, 
215.    See  Wife.       • 

-what  are  accounted  such  for  infant.  £45. 
NECESSITY* 

way  of,  proof  of.  271. 
NEGATIVE 

not  in  general  required  to  be  proved.  51. 

if! 
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NEGATIVE— continued.  m  

.     unlets  presumption  of  law  is  in  favour  of  eJnrin*UTe. 

52. 
.NEGLIGENCE 

by  attorney,  wben  a  defence  to  action  on  his  bill.  2W. 

See  Attorney '.  „ 

in  performance  of  work  and  labour;  wben  a  defence.  22a. 
money  paid  in  consequence  of,  cannot  be  recovered.  227. 
will  prevent  party  paying  money  on  forged  instrument 

from  recovering  it.  230. 
variance  in  statement  of  cause  of  action  in  suit  for.  47. 
negligence  of  servant,  negligence  of  master.  48.  272. 
in  actions  for,  servants  when  competent.  82. 
in  pulling  down  house,  whereby  plaintiff's  house  is  in- 

jured.  266. 
in  case  of  negligent  driving.  272. 

master  liable  for  negligence  of  servant.  Id. 

but  not  for  wilful  act.  Id. 
captain  liable  for  seaman.  Id.  273. 
liability  of  owners  of  waggons,  of  stable-keepers, 

•  and  of  stage-coach  proprietors.  273. 
■proof  of  the  negligence.  Id. 

breaking  down  a  presumption  of  unslalrnmesf 

•  or  insufficiency.  Id. 

and  if  overloaded,  conclusive  evidence.  274. 
for  injury  merely  accidental  no  action  lies.  Id. 
rule  of  the  road.  Id. 
degree  of  skill  and  iudgment  which  a  servant 

ought  to  possess,  id.  m      

negligence  of  driver  in  not  informing  passen- 
gers of  danger.  Id. 
competency  of  servants  as  witnesses.  275. 

"in  case  of  damage  by  animals.  Id. 

owner  of  ferocious  animal  liable  for  damage  done  by 

*♦      TA 

so  of  dog,  &c,  accustomed  to  bite,  with  knowledge 
of  its  being  accustomed.  Id. 

evidence  to  prove  knowledge.  Id. 

where  savage  dog  is  kept  for  the  protection  of  pre- 
mises. 276. 
in  not  inclosing  cellars,  &c.  Id* 

landlord  superintending  repairs.  Id. 

person  employing  bricklayer  to  make  sewer.  Id. 

occupier  of  house  neglecting  to  rail  in  area.  Id. 

where  damage  is  done  by  sub-contractor.  Id. 

liability  of  innkeeper.  277. 

resembles  that  of  carrier.  Id. 

where  waived  by  act  of  other  party.  Id. 
defence  in  action  for.  Id. 
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NEGLIGENCE— continued. 
accident.  Id. 

want  of  caution  or  skill  in  plaintiff.  Id. 
of  carriers,  effect  of,  in  action  against  them.  281. 

personal  negligence  of,  takes  the  case  out  'of  stat. 
lWil.IV.  c.  68.  $84. 
of  ship's  crew  no  breach  of  warranty  of  sea-worthiness* 
181. 
loss  by  perils  of  the  seas  remotely  occasioned  by,  is 
within  the  policy.  183. 
of  ship-owner  may  prevent  act  of  barratry  from  coming 

within  the  policy.  185. 
of  owner  of  lost  or  stolen  bank-note,  &c,  when  it  will 
prevent  him  from  recovering.  400. 
NEGOTIATION 

of  bill,  what  amounts  to,  so  as  to  make  alteration  fatal.  126. 
NEUTRALITY 

evidence  to  prove  or  disprove.  103.  181. 
NEW  ASSIGNMENT 

effect  of,  as  an  admission  on  record.  34. 

where  necessary  in  trespass  for  assault  and  battery  ou 

plea  of  son  assault  deme  ne.  369. 
effect  of,  in  preventing  the  plaintiff  from  giving  evidence 

of  two  trespasses.  370. 
where  defendant  justifies  in  trespass  in  defence  of  pos- 
session, new  assignment  of  excess.  S71. 
where  it  is  necessary  to  new  assign  on  plea  of  liberum 

tenementum.  386. 
where  it  is  necessary  to  new  assign  in  general  on  plea  of 

justification.  387. 
where  necessary  on  plea  of  right  of  way  in  trespass 
q.c.  f.  388. 
plaintiff  may  both  reply  and  new  assign.  Id.  392* 
where  necessary  on  plea  of  rigbt  of  common  in  trespass 

q.  c.  f.  389. 
where  necessary  on  plea  of  license  in  trespass  q.  c.  f.  390. 
evidence  under  in  trespass  q.  c.  f.  381. 

waives  and  abandons  the  trespass  justified.  Id. 
where  there  are  two  trespasses  and  one  count  and  a 

justification.  Id. 
in  what  cases  the  plaintiff  may  both  reply  and  new 

assign.  392. 
where  derendant  justifies  and  plaintiff  relies  on  mat- 
ter making  him  a  trespasser  ab  initio,  be  must  new 
assign.  Id. 
NEWSPAPER 

insertion  of  advertisement  in,  when  sufficient  notice.  280. 
delivery  of,  to  officer  at  stamp  office,  proof  of  publication 
of  libel  in.  286. 
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NEWSPAPER— <*mttm/«*. 

proof  of  publication  of  libel  contained  in  newspaper, 

stat.  38  Geo.  Ill .  e.  78.  237. 
shares  in,  an  within  6  Gee.  IV.  e.  16,  s.  72.  as  to  re* 
pate*  ownership.  438. 
NIL  DEBET 

wbet  must  be  pzored  wider,  when  pleaded  to  debt  on 

bail  bond.  317. 
evidence  under  in  debt  for  rent.  318. 
evidence  under  in  debt  for  penalties.  323* 
in  action  against  sheriff  for  escape.  494. 
NIL  HABU1T  in  TENEMENTIS 

bad  plea  in  replevin.  356. 
NISI  PRIUS 

record,  when  evidence  and  of  what.  56. 
record,  when  evidence  of  ootnmeneement  of  action.  199. 
amendment  by  leaving  out  prqf'ert,  judge  will  net 
allow.  310. 
NOMINAL  DAMAGES 

an  assumpsit  on  account  stated.  235,  236. 
en  plea  in  abatement.  237* 
NON  ACCESS 

declarations  of  mother  to  prove,  inadmissible.  20.  34*. 
NON  CEPIT 

evidence  under  plea  of  in  replevin.  3S4. 
NON  DEM1SIT 

evidence  on  plea  in  bar  ot,  in  replevin*  365*    See  Jfc- 
plevin. 
NON  EST  FACTUM 

when  variance  may  be  taken  advantage  of  under.  49. 
evidence  under  in  action  of  covenant.  3lO. 

ifprofert  made,  deed  must  be  produced  and  seeondsrj 

evidence  inadmissible.  Id. 
lest  deed,  so  pleaded,  if  found  before  trial  may  be 

given  in  evidence.  Id. 
that  defendant  was  lunatic,  311. 
or  intoxicated.  Id. 
or  feme  covert.  Id. 
«r  blind  and  deed  falsely  read.  Id. 
or  deed  delivered  as  an  escrow.  Id. 
er  escrow.  Id* 
orrazure.  Id. 

but  infancy  or  duress  must  be  specially  pleaded.  Id. 
se  deed  void  by  statute.  Id. 
so  illegality  of  consideration.  Id. 
-evidence  under,  in  action  on  bail  bond.  317.    See  4*» 

demda.  516. 
Ant  defendant  was  misled  as  to  legal  etfect  of  bond  not 
evidence  under  now  git  factum.  516* 
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NON  JOINDER 

evidence  on  plea  of.  237.    See  AbatommU 

of  plain  iff  or  defendant,  effect  of  as  a  variance.  42.  See 
Portia. 

of  tenant  in  common  of  land  as  defendant  in  tort.  47. 

of  carriers,  cannot  be  pleaded.  284. 

of  executor  as  plaintiff.  465. 

of  hundredors  as  defendants.  504. 

of  dormant  partner.  338.  516* 
NON  PROS 

whether  evidence  to  support  action  for  malicions  arrest* 
306. 
NON  SUIT 

not  proved  by  rale  to  discontinue.  305. 
NON  TENU1T 

evidence  on  plea  in  bar  o&  m  replevin.  38$.    See  Be- 
pUvin. 
NOTICE 

to  produce  a  notice  unnecessary.  162. 

of  motion  for  putting  off  trial  on  absence  of  witness).  77. 

of  disputing  consideration  of  bill  of  exchange*  167.    See 
Omsk/tfresiiM. 

of  abandonment.  188.    See  Abandonment. 

of  act  of  bankruptcy.  446. 

of  action,  to  omcers  of  eastern  or  eaeise*  460* 

of  action,  to  justices.  475,  476. 

of  landlord's  claim  to  year's  rent  under  stat.  8  Ann.  c.  14. 


of  award  need  not  be  proved.  196V 

to  produce  the  bill  delivered  not  necessary  in  aetib*  on 

attorney's  bill.  199. 
of  wife  having  separate  maintenance,  what  shall  be  proof 

e&  214. 
to  take  back  goods  which  do  not  correspond  with  contract. 

2*0. 
of  set-off.  250,  251.    See  Set-off. 
to  remove  nuisance.  267. 

by  wrier  restricting  his  liability.  279,  280>  281. 
taken  away  by  stat  1  Wtt.  IV.  e.  68.  283. 
of  increased  charge  under  stat.  1  Wil.  IV.  e.  68.  Id. 
of  distress,  landlord  not  bound  by.  310. 
of  disputing  bankruptcy*  41S,   414.    See  Assignees  of 
Bankrupts,  and  see  Addenda.  518.  ■ 
NOTICK  of  DISHONOUR  of  BILL 
form  of,  159. 

need  net  be  in  writing.  Id. 
by  whom  given.  160. 

by  any  party  to  the  bill.  Id. 
to  whom  to  be  given,  id* 
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NOTICE  of  DISHONOUR  of  BI1J 

to  drawer  though  bankrupt*  160. 
to  executor.  Id. 
to  one  of  sev»- nil  partners.  Id. 
where  drawer  is  abroad.  Id. 
in  case  of  substituted  bill.  Id. 
to  attorney  insufficient.  Id. 
time  within  which  notice  must  he  given.  161. 
where  party  resides  in  another  town.  Id. 
where  in  same  town.  Id. 
in  case  of  bill  due  on  Christmas-day,  &c.  on  next 

day.  Id. 
where  bill  is  in  hands  of  holder's  hanker.  Id. 
notice  good  on  day  of  bill  being  due.  Id. 
proof  of  delivery  of  notice.  Id. 
by  post  sufficient.  Id. 
how  directed.  Id.  162. 
by  private  conveyance.  Id. 
by  leaving  at  dwelling-house.  Id. 
proof  of  contents  of.  Id. 

notice  to  produce  original  not  necessary.  Id. 
unless  in  case  of  letter  not  the  subject  of  the  suit 
Id.  163. 
protest.  163. 

necessary  in  case  of  foreign  bill.  Id. 
inoperative  in  case  of  inland  bill.  Id. 
proof  of.  Id. 

not  evidence  of  presentment   of  foreign  bill 
here.  Id. 
when  excused.  163. 

where  no  effects  in  hands  of  drawee.  Id. 

exceptions  to  this  rule.  164. 
bill  made  payable  at  drawer's  primd  facie  evidence 

if  no  effects.  Id. 
by  acknowledgment  of  liability.  164. 
by  bankrupt  after  bankruptcy.  Id. 
must  be  with  notice  of  default.  165. 
whole  acknowledgment  to  be  taken  together.  Id. 
sufficient  excuse  that  drawer  said  he  had  no  regular 

residence  but  would  call.  Id. 
destruction  of  bill  no  excuse.  Id. 
by  ignorance  of  drawer's  residence.  165. 
what  inquiry  is  sufficient.  Id. 
attorney  employed  to  inquire  has  additional  day 

te  give  notice.  Id. 
common  averment  of  notice  sufficient.  Id. 
in  case  of  fictitious  bill.  166. 
NOTICE  to  QUIT 

if  attested  witness  must  be  called.  64. 
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NOTICE  to  QUIT— continual. 

when  necessary  to  be  proved  in  action  for  double  value* 
320. 

and  in  action  for  double  rent.  3tl. 
how  proved.  333. 

by  duplicate  or  examined  copy.  Id* 
at  what  time  it  must  be  given.  Id. 

half  year  before  end  of  current  year.  Id. 

or  from  feast  day  to  feast  day.  Id, 
special  agreement  or  custom  may  control  period.  Id* 
where  tenancy  is  for  less  than  a  year.  Id. 
notice  must  expire  at  expiration  of  year.  Id. 
entry  prima  facie  commencement  ot  tenancy.  Id. 

where  tenant  enters  in  middle  of  quarter.  334. 
where  tenant  holds  over,  notice  must  be  given  with 
reference  to  original  lease.  Id. 
so  where  he  holds  under  terms  of  lease  void 
by  statute  of  frauds.  Id. 
where  tenant  enters  on  different  parte  of  premises  at 

different  times.  Id. 
meaning  of  holding  "  from  Michaelmas."  Id.  335. 
presumption  that  terms  of  tenancy  are  the  same  as 

otheisin  the  country.  334. 
evidence  of  intention  of  parties  as  to  period,  admis- 
sible. Id. 
notice  not  personally  * erved  is  not  prima  facie  evi- 
dence of  commencement  of  tenancy.  335. 
alitor  if  personally  served.  Id. 
tenant  precluded  from  disputing  his  own  statement 

of  commencement  of  tenancy.  Id. 
receipt  for  year's  rent  up  to  particular  day  presump- 
tive evidence  of  commencement.  Id. 
by  whom  to  be  given.  Id. 

by  one  of  several  jointenants  good  for  his  share.  Id. 

See  Addenda.  517. 
by  agent  of  several  jointenants.  Id. 
by  one  of  several  partners  in  name  of  all,  good.  336. 
by  one  of-  several  executors  under  special  proviso. 

Id. 
by  receiver  good.  Id. 
by  steward  of  corporation.  Id. 
by  devisee  under  special  proviso.  Id. 
to  whom.  336. 

in  case  of  underlease.  Id. 

party  in  possession  may  be  presumed  to  be  assignee 

of  lessee,  and  notice  to  him  good.  Id. 
to  corporation,  served  on  its  officers.  Id* 
form  of.  336. 

may  be  by  parol.  Id. 

e  e  5 
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NOTICE  to  QUIT— -continued. 
•teethe  positive.  337. 
and  not  give  tenant  option  to  remain.  Id. 
nor  au  alternative  day  to  quit.  Id. 
in  case  of  obvious  mistake  notice  good.  id* 
must  include  all  tbe  premises.  Id. 
need  not  be  directed  to  tenant  in  pen  session.  Id. 
jf  directed  by  wrong  christian  name  and  he 
keeps  it.  good.  Id. 
\j  rector  and  churchwardens.  Id. 
service  of.  337. 

on  servant  at  dwelling  house  of  tenant  soffioient.  Id. 
though  tenant  be  not  informed  till  within  half 

year.  338. 
not  sufficient  that  it  was  left  at  hawse  without 
showing  delivery  to  servant,  etc.  Id. 
to  one  of  two  joti'enanta  good  for  both.  Id. 
in  case  of  subtenancy,  on  leasee.  Id. 
en  officers  of  corporation.  Id. 
waiver  of.  338. 

by  acceptance  of  rent  after  expiration  of  notice.  Id. 
not  when  received  by  lessor's  banker  without 
his  knowledge.  Id. 
by  distress  for  rent  aeeraing  after   expiration  of 

notice.  Id. 
by  recovery  in  use  and  occupation  for  period  after 

expiration  of  nonce.  Id. 
by  subsequent  notice  recognising  tenancy.  Id. 
«nless  Wss  >r  is  proceeding  in  ejectment  on  first 

notice.  Id. 
or  unless  second  notice  only  requires  payment 
of  "  double  value."  Id. 
where  no  notice  js  necessary,  notice  will  be  eansi- 

dered  only  as  a  demand  or'  possession.  Id. 
promise  not  to  turn  tenant  out  till  premises  are  sold, 
no  waiver  of  notice.  339. 
when  dispensed  with.  Id. 

on  disclaimer  by  tenant.  Id. 

refusal  to  pay  to  devisee  under  contested  will  no 

disclaimer.  Id. 
mere  payment  of  rent  to  third  person  ne  forfeiture. 
Id. 
NOTICE  to  PRODUCE 

when  necessary  to  be  given.  4.  16$. 

when  instrument  is  in  possession  of  opposite  party. 
4. 
unless  from  nature  of  proceeding  he  knows  be 

is  to  be  ch  urged  with  possession.  Id. 
or  unless  he  has  procured  it  by  fraud*  Id. 
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NOTICE  to  PRODUCE— continued. 

net  necessary  before  reading  counterpart  of 

deed.  2.  4. 
nor  in  ease  of  ship's  articles*  4* 
nor  in  case  of  a  notice*  Id. 
necessary  though  the  instrument  be  in  court  in 
hands  of  other  party.  4,  5* 
proof  of  possession  of  original.  5, 

what  degree  of  evidence  necessary.  Id. 

in  case  of  lots  of  bankrupt's  certificate.  Id. 
m  case  ofinstrument  in  hands  of  privy. 
Id. 

as  captain  and  owner.  Id. 

sheriff  and  under-sheriff.  Id. 
customer  and  banker.  Id. 
defendant  and  party  justifying  under 
him.  Id. 
form  of.  5. 

by  parol  sufficient.  Id. 

should  specify  the  document.  Id. 

to  produce  *'  all  letters"  insufficient.  Id. 

bad,  if  title  of  cause  misdescribed.  Id. 

service  of,  on  whom.  6. 

on  attorney  or  agent  sufficient.  Id. 

but  to  produce  papers  not  connected  with 
the  cause,  too  late  for  party  to  receive  it 
before  trial,  insufficient.  Id. 
service  of,  time  of.  6. 

what  is  a  reasonable  time.  Id. 
effect  of.  6. 

only  entitles  the  party  to  give  secondary  evi- 
dence. Id. 
entitles  the  party  to  give  such  evidence,  if  per  ■ 
son  served  has  delivered  the  document  over, 
but  did  not  say  so.  Id. 
does  not  entitle  the  opposite  party  to  treat  the 
documents  as  evidence,  if  not  used  by  the 
party  calling  for  them.  Id. 
unless  suspected.  Id. 
cross-examination  as  to  contents  of,  documents 
produced  under.  Id. 
what  is  sufficient  secondary  evidence.  6.    See  Secondary 
Evidence. 

admission  of  acceptance  of  bill  by.  153. 
NUISANCE 

evidence  for  plaintiff,  in  action  for.  965. 
plaintiff's  title.  Id. 

possession  sufficient.  Id. 
presumptive  proof  of  title.  Id* 
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SmZAXCE— continued. 

parol  license  not  sufficient  to  transfer  easement. 

Id. 
in  action  for  disturbing  pew,  not  necessary  to 
prove  repairs.  Id. 
except  as  against  ordinary.  Id. 
reversioner,  as  well  as  tenant,  may  sue  for  in- 
jury to  reversion.  Id. 

tenant  in  such  action  competent  witness 

for  plaintiff.  266. 
where  tenant  holds  underwritten  agree- 
ment, whether  it  must  be  produced.  Id. 
what  amounts  to  a  nuisance.  266.  _ 
proof  that  the  nuisance  was  occasioned  by  de- 
fendant. Id. 
liability  of  alienee.  Id.  ^ 

of  landlord  employing  workmen.  Id. 

of  clerk  of  works.  Id. 

of  occupier,  for  not  repairing  fences. 

Id. 
of  commissioners  of  sewers,  trustees 
of  roads,  &c.  268. 
Defence.  268. 
license.  Id. 

abandonment  of  right.  Id. 
statute  of  limitations.  Id* 
NUL  TIEL  RECORD 

mode  of  proof  on,  issue  of.  53.    See  Record. 

0. 

OATH 

required  by  Toleration  Act,  cannot  be  proved  by  pa- 
rol. 2. 

mode  of  administering,  to  witness,  78. 

of  secrecy,  taken  by  clerk  of  income  tax,  does  not  privi- 
lege him  from  disclosure.  91. 
OBJECT  OF  EVIDENCE 

general  rules.  35.    See  Issue. 
OCCUPIER  .  .     mM 

deceased,  declarations  of,  admissible  to  prove  Minn.  M. 

of  land,  when  liable  to  repair  fences.  267. 

OFFICE 

action  against  hundred  for  demolition  of.  499. 

OFFICE  COPY.    See  Copy. 
OLD  BOOKS 

in  Herald's  Office,  proof  of  pedigree.  113. 
OLD  COMMISSION 

proof  of,  excused.  56.  58. 
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OLD  COPIES 

of  surveys,  Admissible.  108. 
OLD  COURT  ROLLS 

proof  of,  above  30  years  old.  59. 
when  admissible.  110. 
old  writings  not  properly  rolls.  Id. 
OLD  DEED 

secondary  evidence  of.  7. 
usage  admissible  to  explain.  11 . 
when,  and  for  what  purposes  admissible.  22,  23. 
handwriting;  to,  may  be  proved  by  comparison.  69. 
custody  of,  must  be  proved.  70.  72. 
above  30  years  old,  execution  dispensed  with.  Id. 
OLD  EXTENT 

regularity  of,  presumed.  56. 
OLD  PERSONS 

declarations  of.  21.     See  Hearsay. 
OLD  RECORD 

when  lost,  may  be  proved  by  old  copy,  without  proof  of 
its  being  examined.  55. 
OLD  WILL 

proof  of.  74. 
OPINION 

collateral  facts,  evidence  on  question  of.  36. 
of  witness,  when  admissible  on  questions  of  skill  and 
judgment.  98.  178.  188.  515.     See  Witness. 
ORDER 

for  goods,  does  not  require  a  stamp.  121. 
for  payment  of  money  out  of  a  particular  fund,  how 
stamped.  124. 
ORDERING  WITNESS  OUT  OF  COURT 

practice  as  to.  93.    See  Witness. 
OUSTER  IN  EJECTMENT 

confessed  by  consent,  rule.  328. 

special  rule  in  action  by  joint-tenant,  parcener,  &c. 
329. 
actual  ouster  must  be  proved  by  joint-tenant,  &c.  Id. 
evidence  of  actual  ouster.  Id. 
OUSTER  IN  QUO  WARRANTO 

judgment  of,  admissible  against  third  person.  100. 
OUTHOUSE 

action  against  hundred  for  demolition  of.  499. 
OUTLAWRY 

for  treason  or  felony,  renders  witness  incompetent.  79. 
ali ter  in-  civil  suit.  Id. 
OUTSTANDING  JUDGMENTS  AND  DEBTS 

evidence  on  plea  of.  470. 
OVERSEER 

entitled  to  demand  of  copy  of  warrant.  456. 
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OWNERSHIP 

of  vessel,  proved  by  admission  in  undbrtslrmg  to  appetr. 

30. 
sets  of,  in  different  parts  of  same  district  wheat  sdaaiisi* 
ble.  36,  37. 
OYER 

effect  of  setting  ont  deed  on,  and  pleading  *at  «st /ac- 
tum. 49. 


P. 

PARCEL  OR  NO  PARCEL 

parol  evidence  admissible  on  questions  of,  indoods,  &c.  15. 
PARDON 

effect  of,  in  restoring  the  competency  of  infamous  wit- 
ness. 79,  80.    Sf  e  Witness, 
PAGODAS 

money  lent,  lies  on  loan  of.  45. 
PARISH 

boundaries  of,  proved  by  reputation.  St. 
parochial  modus,  proved  by  reputation.  Id. 
ancient  papers  relating  to  boundaries  of,  proper  reposi- 
tory of.  72. 
indentures,  entries  of,  secondary  evidence.  113. 
variance  in  statement  of,  in  action  for  use  and  occupa- 
tion. 145. 
in  ejectment.  329. 
in  trespass  q.  c.  f.  383. 
PARISHIONERS 

declarations  of,  admissible  on  question  of  parish  bound- 
ary. 21. 
or  parochial  modus.  Id. 
PARLIAMENT 

proceedings  of,  noticed  judicially.  40* 
acts  of,  how  proved.  53. 

private  act  by  examined  copy.  Id. 

though  it  contain  clause  that  it  shall  be  deemed 
a  public  act.  Id. 
printed  acts  of  U.K.  evidence  in  Ireland,  and  of  Irekad 

evidence  in  U.K.  Id. 
effect  of  preamble  of  act  of  Parliament.  111. 
journals  of,  when  evidence  of  facts  therein  stated.  Id* 
PAROL  EVIDENCE 

.when  primary,  or  secondary  to  written  evident**  1. 
notice  to  produce  before  admission  of,  when 

2,  3.    See  Notia  to  Produce 
inferior  to  written  evidence.  8. 

as  agreements  reduced  to  writing.  Id. 
but  not  unsigned  mtawrandnm.  Id. 
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PAROL  EVIDENCE— cmtmu§i. 

to  exclude  parol  evidence,  it  mast   appear  that 
writing  relates  to  matter  in  ques'ion.  Id.  9u 
inadmissible  to  vary  or  contradict  a  writing.  9* 
to  add  to  a  promise  in  writing.  Id. 
to  varr  the  terms  of  a  note.  Id. 
to  add  a  warranty  on  sale.  Id. 
to  vary  time  of  delivery  of  goods.  Id* 

aliter  in  case  of  subsequent  parol  agreement. 
Id. 
admissible  to  show  that  the  contract  was  made  by 

one  party  as  •gent.  Id* 
collateral  parol  contract  admissible.  Id. 
admissible  to  prove  additional  consideration,  to  vary  date. 
Id. 
where  no  consideration  mentioned  in  a  deed,  it  may 

be  proved  by  parol.  Id. 
so  another  consideration  not  contrary  to  deed.  9, 10. 
so  addition  to  fame  consideration.  10. 
to  prove  deed  delivered  on  different  day  than  date. 
Id. 
admissible  to  prove  fraud  in  written  instrument.  10. 
in  consideration  of  deed.  Id. 
to  set  aside  will.  Id. 

party  charged  with  fraud  cannot  prove  any  conside- 
ration but  that  stated.  Id. 
admissible  to  prove  custom,  not  expressed  in  written  in- 
strument. Id. 
as  usage  of  trade,  in  mercantile  contracts.  Id. 
warranty  to  depart  with  convoy.  Id. 
bill  of  lading.  Id. 
merchant's  accounts.  Id. 
but  not  admissible  where  the  words  are  unequivocal. 
Id.  11. 
admissible  to  explain  ancient  charters,  grants,  occ  11. 
usage  always  admissible.  Id. 

no  distinction  between  charters  and  private  deeds.  Id. 
not  admissible  where  the  words  are  clear.  Id. 
nor  to  explain  modern  deeds.  Id. 
admissible  to  discharge  written  agreement.  11. 

subsequent  parol  agreement  may  discharge  prior 
written  one  before  breach.  11. 
but  noi  after  breach.  11, 12. 
admissible  to  explain  patent  ambiguity.  12, 
two  persons  of  same  name.  Id. 
mistake  of  name  in  will.  Id. 
"  second  son  "  for  third  son.  Id. 
fine  of  "  twelve  messuages  in  C,"   where  cognkor 
bad  more.  Id. 
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PAROL  EVIDENCE— continued. 

not  admissible  where  subject  matter  exists  w^ich  wiD 

satisfy  terms  of  will,  &c.  Id. 
not  admissible  to  explain  patent  ambiguity.  11. 
blaok  for  devisee's  name.  Id. 

aliter  blank  for  Christian  name.  13. 
and  in  devise  "  to  Mrs.  C."  Id* 
nmhU  admissible  to  supply  blank  in  instrument*  which 

need  not  have  been  in  writing.  Id. 
admissible  to  supply  blank  for  patron's  name  in  bishop's 

register.  Id. 
admissible  on  questions  of  parcel  or  no  parcel.  13* 
admissible  to  prove  a  certain  relation  between  parties* 
Id. 
as  landlord  and  tenant.  Id. 

but  party  wishing  to  vary  the  relation  as  thus 
proved,  must  produce  the  writing.  Id. 
as  a  partnership.  Id. 
admissible  to  prove  payment,  though  receipt  has  been 
given.  27. 
PARSON 

evidence  in  ejectment  by.  350. 

cannot  have  trespass  quare  clautum  f  regit  before  induc- 
tion. 380. 
but  induction  as  to  part,  is  induction  as  to  the 
whole.  Id. 
PARTICULAR  PARTNERSHIP 

effect  of.  *U.     See  Partner. 
PARTICULARS  of  DEMAND 
plaintiff  bound  by.  38. 
where  it  need  not  be  given  as  to  some  counts,  omission 

of  those  causes  of  action  immaterial.  Id. 
tembU  plaintiff  may  recover  extra  his  particulars,  if  de- 
fendant furnish  the  evidence.  39. 
admissible  for  defendant  to  prove  payments  for  which 

credit  is  given.  Id. 
omission  in  bill  delivered  before  action  brought  immate- 
rial. Id. 
mistake  in,  not  calculated  to  mislead,  immaterial.  Id. 
second  particular  not  delivered  under  judge's  order  in- 
operative. 40. 
how  proved.  Id. 
when  given  in  evidence  by  defendants  to  prove  pay- 

ments,  entitle  plaintiff  to  reply.  133. 
variance  in,  in  ejectment  on  stat.  4  G.  II.  340. 
particulars  of  breaches  in  ejectment  on  forfeiture.  340, 
341. 
PARTICULARS  of  DEFECTIVE  TITLE 
in  action  by  vendee  v.  vendor.  140. 
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PARTIES 

non-jofeder  of  person  as  plaintiff  in  action  ex  contractu, 
a  variance.  42. 
aliter  as  defendant.  Id. 
omission  to  mention  survivorship  of  plaintiff  a  variance. 
Id. 
aliter  survivorship  of  defendant.  Id. 
in  action  on  contract  by  one  partner  for  the  firm,  that 

one,  or  all,  may  sue.  43. 
in  description  of  joint  and  several  bond.  Id. 
non-joinder  of  secret  partner  cannot   be    pleaded    in 

abatement.    See  Abatement. 
in  tort,  non-joinder  of  plaintiff  subject  of  plea  in  abate- 
ment only.  47. 
non-joinder  of  defendant  immaterial.  Id, 

unless  in   case  of  tenant    in  common  of   land. 
Id. 
to  suit  when  competent  as  witnesses.  86.    And  see 
Addenda,  p.  515. 
PARTNERS 

admissions  by.  31. 

evidence  against  co-partner.  Id.  153. 
though  no  party  to  suit.  31. 
though  made  after  dissolution,  as  to  former  trans- 
action. Id. 
not  admissible  against  joint-owner  of  ship.  Id. 
where  really  interested,  actions  by,  may  be  brought  in 
names  of  all,  though' contract  made  by  one.  43. 
or  in  the  name  of  that  one.  Id. 
incompetent  witness  for   co-partner  in  action  against 
him.  89. 

aliter  for  plaintiff.  Id.    See  Witness. 
answer  in  Chancery  of  one  partner  evidence  against  hi*  _ 

co-partner.  106. 
where  one  can  hind  another  by  accepting  bills.  152. 
indorsement  of  bills  by.  155.    • 
notice  of  dishonour  of  bill  to.  160. 
satisfaction  as  to,  one  satisfaction  to  all.  170. 
in  action  against  acceptor  of  bill,  one  of  several  partners  - 
(drawers)  competent  to  prove  want  of  authority  in 
partner  actually  drawing.  172. 
liability  of  persons  as.  2t£. 
dormant  partner  liable.  Id. 
partnership  how  proved.  Id. 

by  parol,  though  there  be  a  deed.  Id. 
by  answer  in  Chancery.  Id. 
by  suffering  name  to  be  used.  Id. 
though  no  profits  received.  Id. 
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PABTNERS— continued. 

distinction  between  general  partners,  and  in  a 

particular  concern.  Id. 
where  stipulation  that  party  shall  receive  no 
profit  is  known  to  contractor,  the  party  Hot 
liable.  Id, 
mast  be  shown  that  name  was  used  with  party*! 
consent*  W. 
by  participation  in  profits.  213. 
immaterial  to  what  use  the  profits  received,  ss  by 

a  trustee  or  executor.  Id. 
where  several  carry  on  business  in  name  of  one* 

U. 
proportion  of  profits  immaterial.  Id. 
knowledge  that  the  party  shared  profits  immate- 
rial. Id. 
profits  must  be  taken  as  stick.  Id. 
distinction  between  participation  and  payment 

according  to  amount  of  profits.  Id. 
dormant  partner  after  dissolution  not  liable  to  par- 
ties who  were  ignorant  of  his  having  been  a 
partner*  SI 4. 
cannot  maintain  money  had  and  received  on  division  of 

profits.  233. 
may  recover  on  account  stated  after  dissolution  of  part* 
nership.  236. 

of  partnership  oa  plea  of  aoavjoiader.  2ST, 


set-off  in  cases  of  partnership.  253. 
tender  to  one  of  several  partners  good.  262. 

of  his  own  and  partnership  debt.  268. 
notice  to  quit,  by  one  for  all,  good.  396. 

PARTNERSHIP.    See  P«rr*#n 

may  be  proved  by  parol  th  ugh  there  be  a  deed.  1, 1. 13. 
notice  or  dissolution,  evidence  of  dissolution,  though 
partnership  be  hy  deed.  26. 

advertisement  of  in  Gazette.  280. 
when  it  must  be  proved,  by  plaintiff  suing  on  bill.  156. 

PATENT  AMBIGUITY 

cannot  be  explained  by  parol  evidence.  12.    Sea  JPsrel 
Evident*. 
PAWNBROKER 

wrongful  sale  of  goods  to,  ia  London,  does  not  alter  the 

property.  397. 
refusal  by  servant  of;  to  deliver  goods,  a  conversion  by 

master.  406. 
a  trader  within  6  Geo.  IV.  o.  16,  a.  6. 
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PAYEE 

of  note,  declarations  of  inadmissible  in  action  by  in- 
dorsee against  anker.  26w 
mistake  in  name  of.  45. 

of  accommodation  note,  competent  to  prove  indorsement 
to  plaintiff,  84. 
PAYMENT 

may  be  given  in  evidence,  under  non  assumpsit.  247. 

unless  after  writ  issued.  Id. 
to  whom  and  how.  $47. 

to  agent  or  attorney  good.  Id. 

•iter  to  attorney's  agent.  Jo?, 
to  person  appearing  to  be  clerk.  Id. 
by  post,  good.  348. 

atiter  delivery  to  bellman.  Jo!, 
by  attorney,  though  not  repaid,  good.  Id. 
application  of  payments.  248. 

prim*  facte,  creditor  may  appropriate.  Id. 
even  at  subsequent  time.  Id. 
and  to  prior  demand.  Id. 
wbere  the  law  will  make  application.  Id* 
in  ease  of  surviving  partnership.  Id. 
incase  of  partnership  and  individual  debts.  249* 
in  case  of  payments  on  one  entire  account* 

Id. 
intense  of  sureties.  IA 
in  case  of  illegal  debt.  I& 
by  bill  or  note. 

not  payment  unless  it  be  honoured.  249* 
unless  party  agree  to  ran  the  risk.  Id. 
if  party  receives  order  for  cash,  and  takes  bill,  he 
runs  the  risk.  Id. 
otherwise  if  he  takes  cheek  from  purchaser's 
agent.  Id. 
prima  facie  evidence  of  payment.  250. 

onus  of  showing  dishonour  lies  on  plaintiff.  Id. 
effect  of  taking  an  order  for  *'  a  good  hill."  Id. 
or  "  without  recourse  to  buyer  in  case  of  non-pay- 
ment." Id. 
effect  of  losing  a  bill  taken  in  payment.  Id, 
where  payment  or*  interest  wffl  take  ease  out  of  statute 

of  limitations.  255.  257. 
to  superior  landlord  or  mortgagee,  when  evidence  under 

plea  of  rieta  in  arrear  in  replevin.  $56. 
payments  to  and  by  bankrupts  when  valid.  445, 446. 
to  executor  under  forged  will,  good.  465* 

atiter  where  supposed  testator  is  living.  Id. 
by  executor  de  son  tort  when  recouped  in  damages. 
465. 
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PAYMENT  of  MONEY  into  COURT 

admission  of  legal  demand  to  that  extent.  31. 

on  count  for  total  low,  no  admission  that  loss  is  total. 

Id. 
admits  special  contract.  32. 
on  indebitatus  counts.  Id. 
conclusive  admission  of  character  in  which  plaintiff  sues. 

Id. 
and  of  right  to  sue  in  that  court.  Id. 
admits  handwriting  and  stamp.  32. 
admits  signing  according  to  statute  of  frauds  in  action 

on  guarantee.  Id. 
admits  contract  when  two  breaches  in  one  count*  Id. 
admits  contract  where  tort  is  waived.  Id. 
where  it  admits  the  price  of  goods.  Id. 
on  one  of  several  counts.  Id. 
in  case  of  restricted  liability  of  carrier.  Id. 
does  not  take  the  case  out  of  the  statute,  when  statute 

of  limitations  is  pleaded.  32,  33. 
will  not  give  validity  to  illegal  contract.  33. 
where  plaintiff  misleads  defendant  as  to  defence,  will  not 

be  allowed  to  exclude  such  defence.  Id. 

S roved  by  production  of  rule  of  court.  Id, 
GREE 
hearsay  evidence  to  prove,  when.  19.    See  Hearsay, 
hung  up  in  family  mansion,  evidence.  Id. 
proved  by  herald's  books.  113. 
PENALTY 

for  not  signing  receipt  when  tendered  by  debtor*  265. 
evidence  in  action  of  debt  for  penalties.  321. 

where  contract  stated  must  be  proved  as  laid.  322. 
plaintiff  not  bound  to  prove  want  of  qualification 
in  defendant.  Id. 

proof  of  commencement  of  action.  322. 
production  of  writ.  Id. 
return  need  not  be  shown.  Id. 

unless  io  case  of  an  alias.  Id. 
irregular  commencement  and  continuances  sup* 

plied.  Id. 
at  what  period  of  the  cause  proof  of  commence- 
ment of  suit  may  be  given.  Id. 
venue.  323. 

local,  31  Elis.  c.  5.  Id. 
defence 
under  nil  debet,  exemption  in  same  or  other  set 
evidence.  323. 

former  recovery  must  be  pleaded.  Id. 
PERILS  of  the  SEAS 

proof  of  loss  of  ship  by.  182.    See  Lot*. 
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PERJURY 

conviction  for,  renders  witness  incompetent.  78/ 
king  cannot  restore  competency  by  pardon.  80. 
PETITIONING  CREDITOR 

when  a  competent  witness  in  actions  by  assignees.  458. 
declarations  of,  when  admissible.  Id. 
PETITIONING  CREDITOR'S  DEBT 
nature  of,  and  when  accrued.  416. 

proved  in  same  manner  as  in  action  against  bank- 
rupt. Id. 
must  appear  to  have  been  contracted  at  time  of  act 
of  bankruptcy.  Id. 
cases  as  to  promissory  notes  and  bills.  Id. 
continuance  of  debt  presumed.  Id. 
must  have  been  subsisting  while  bankrupt  a  trader.  Id. 
taking  security  of  higher  nature  after  act  of  bankruptcy 

immaterial.  417. 
so  that  trader  has  become  insolvent.  Id. 
debt  on  attorney's  bill,  not  signed,  sufficient.   Id 
verdict  for  damages  in  tort  not  sufficient.  Id. 
where  debtor  taken  in  execution  no  good  debt.  Id. 
debt  barred  by  statute  of  limitations  sufficient.  Id. 
debt  due  to  two  partners,  both  must  petition.  Id. 
where  the  petitioning  creditor  is  assignee  of  another 

bankrupt.  Id. 
amount  of.  417. 

100/.  in  notes  bought  at  10s.  apiece  sufficient.  Id. 
admissions  of  bankrupt  in  proof  of.  418. 

admissible  if  made  before  the  bankruptcy.  Id. 
atiter  if  made  after.  Id. 

but  admission  that  bill  would  not  be  paid,  made 
after  bankruptcy,  dispenses  with  notice.  Id. 
bills  of  exchange  and  debts  due  on  credit.  418. 
bill  a  debt  from  the  date,  as  against  drawer.  Id. 
though  not  indorsed  to  creditor  till  after  bank* 

ruptcy.  Id. 
good  debt  though  afterwards  paid  by  acceptor. 

Id. 
exchange  of  acceptances  not  good  debt.  419. 
interest,  where  it  can  be  added  to  make  up  the 

amount.  Id. 
rebate  of  interest  not  to  be  considered.  Id. 
debts  due  on  credit  good,  6  Geo.  IV.  c.  16, 
s.  15.  418. 
prior  act  of  bankruptcy  does  not  render  commission  in- 
valid. 419. 
PEW 

presumptive  evidence  of  right  to.  16.    See  Prmmptim. 
vestry  book  evidence  of  repairs  done  to*  113. 
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FEW— continued. 

in  action  fur  disturbance  of,  when  necessary  to  prove  re* 
pairs.  266* 
PHYSICIAN 

caanuuntsin  noaction  ierhis  fees.  £03. 

not  privileged  from  disclosing  confidential  oounwunei* 

tions.  91. 
opinion  of,  admissible  on  question  of  judgment*  M. 
roof  of  hein*.  «92. 

fees  of,  cannot  be  recovered  in  trespass  for  seduction, 
unless  they  bare  been  paid.  367. 
PLACE 

variance  m  statement  of.  51. 

where  matter  of  description,  material.  Id. 
unless  it  can  be  ascribed  to  vtnu*.  Id, 
in  action  for  eseessive  distress.  908. 
in  statement  of  pari  b  in  ejectment.  3*9. 
in  statement  of  pari»h  in  trespass  q.  e.f.  383. 
PLENE  .ADM1NISTRA  V1T 

evitlence  on  plea  of.  467,  466.    See  Executor. 
POLICY  OF  INSURANCE.    See  Imurance . 
POLL  BOOK 

copy  of,  evidence.  61. 
POSSESSION 

evidence  of  seisin  of  land,  and  property  in  chattels.  15, 

16.  343. 
sufficient  title  in  action  for  nuisance,  265. 
evidence  or  title  to  snip  or  good*.  178. 
pnmA  Jncie,  sufficient  te  charge  party  an  assignee  of  a 

term.  312. 
a~  sufficient  title,  in  ejectment  against  a  wrong  doer.  324. 
patty  lawfully  in  possession,  eannot  be  ejected  without 

previous  demand.  332. 
evidenoe  wider  justification  in  defence  of,  in  trespass  for 

assault.  371. 
what  is  a  sufficient  possession  is  trespass  to  personal  pro- 
perty. 377. 
what  is  a  sufficient  possession  to  support  trespass,  quart 

ehmmtm  Jrtgit.  378.    See  Tweets. 
free/  of  defendant  e  possession  in  trespass,  for  stems 

profi's.  393. 
when  the  janrehaserof  good*  is  entitled  to  the  possession 

of  tbonu  395.    See  Ttweer. 
where  trover  may  be  maintained,  without  actual  posses- 

■anm.  400. 
any  possession  sufficient  to  maintain  trover  against  a 
wrongdoer.  401. 

•f  sight  of  psnseaaion,  in  trover.  kL 
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of  goods  necessary  to  lien.  411. 

what  is  a  sufficient  possession  of  goods  by  a  bankrupt  to 
bring  a  case  within  6  Geo.  IV •  c  16,  s.  72,  as  to  reputed 
ownership.  439. 
of  goods  assigned,  when  a  badge  of  fraud.  485. 
POST  DATED  BILLS.  &c. 
cheek  unstamped,  bad.  123. 

money  paid  under,  recoverable,  id* 
POST-OFFICE 

marks  of,  bow  prayed.  61. 

evidence  that  the  letters  were  in  the  post.  114. 

agreement  seat  by  peat,  exempt  from  stamp  duties,  when. 

121. 
notice  of  dishonour  of  bill  by  post*  161, 162. 
transmission  of  money  by  post,  good.  248. 
proof  of  putting  letter  into,  i*  proof  of  publication  in 
that  county.  287. 
POSTBA 

when  evidence  of,  verdict.  56. 
POSTHUMOUS  SON 

demise  by,  in  ejectment.  324. 
POWER 

proof  of  execution  of.  75. 

terms  must  be  str  ctly  pursued.  Jd. 

defective  attestation  cannot  be  supplied  by  parol. 

Id.  76. 
under  a  statute.  67. 

omission  in  attestation  cured  by  stat.  54  Geo.  III. 
c.  168.  76. 
POWER  of  ATTORNEY 

must  be  by  deed,  to  authorise  tbe  execntiea  of  a  deed.  68. 
conveyance  executed  under,  may  be  refused.  139. 
when  necessary  to  be  produced  in  proving  agency.  177, 
178. 
PRESCRIPTION 

private,  whether  it  cam  bo  proved  by  evidence  of  reputa- 
tion. 21. 
pooted  by  old  entries  on  court  veils.  23. 
unriance  in  statement  of.  46. 

must  be  proved  as  ample  as  laid.  Id. 

nsnef  of,  larger  than  laid,  no  Tariaoce.  Id. 

in  case  for  disturbance  plaintiff  need  -not  prove  a 

rig^too*  extensive  with  His  declaration.  Id, 
evidence  of  prescriptive  right  of  way.  2M. 
PRESENTATION 

proof  of,  in  ejectment  by  parsesu  (3S0i 
PRESENTMENT  of  BILLS 
variance  in  statement  of.  150. 


648  Index. 

PRESENTMENT  of  BILLS— continued. 
when  necessary.  157. 
wittiiii  what  time.  158. 
'•  at  certain  date,  on  last  day  of  grace.  Id. 

st  or  after  sight,  in  reasonable  time.  Id. 

distinction  between  bankers'  and  other  bills 
after  sight.  Id. 
ofbills  due  on  Sunday.  Christmas -day,  Good  Friday,  or 

fart -day,  on  day  preceding.  Id. 
must  he  made,  though  acceptor  bankrupt.  Id. 
in  case  of  death,  to  personal  representative.  Id. 
to  agent,  drawee  abroad.  Id, 
at  banker's,  within  banking  hours.  Id. 
at  a  merchant's,  within  what  hours.  Id. 
at  a  particular  place,  where  bill  made  payable  there.  159. 
proof  of,  wheu  dispensed  with.  Id. 

by  payment  of  part,  or  promise  to  pay.  Id. 
by  unavoidable  accident.  Id. 
not  by  knowledge  of  drawer  that  bill  will  be  dis- 
honoured. Id. 
protest  not  evidence  of  presentment  of  foreign  bill  ia 

this  country.  163. 
when  necessary  to  be  proved  in  action  against  maker  of 

note.  175. 
circumstances  in  excuse  not  evidence  under  common  aver- 
meat  of  presentment.  Id. 
PRESUMPTION 

of  loss  of  instrument.  4. 

of  reasonable  time.  9.     See  Reasonableness. 

of  seisin,  in  cose  of  ancient  recovery.  14. 

of  due  execution  of  deed  after  30  years.  Id. 

of  endowment  of  vicarage.  Id. 

of  license  by  lord  of  manor.  Id. 

of  immemorial  custom.  Id. 

of  public  navigable  river.  Id. 

presumption  of  payment 

receipt  for  rent  a  presumption  of  former  rent  paid. 

14. 
acceptance,  after  due,  in  hands  of  acceptor.  Id. 
of  payment  of  wages  where  custom  to  paj  weekly. 

Id. 
of  payment  by  agent,  where  custom  to  account  daily. 

Id.  15. 
of  accounting  by  factor,  after  a  reasonable  time.  15. 
of  promissory  note ;  rule  as  to  bonds  not  applicable 

to  notes.  Id. 
of  check,  indorsed  by  plaintiff  and  paid.  Id. 

quart  whether  proof  of  payment  by  drawer. 
Id. 


Index.  649 

PRESUMPTION—eontfmisrf. 

of  bond  within  20  years.  15.  316. 

and  less,  if  circumstances  concur.  15. 
rebutted  by  admission  or  interest  paid.  Id. 
or  by  proof  of  residence  abroad.  Id. 
but  not  by  proof  of  poverty.  Id. 
indorsements  by  obligee,  of  receipt  of  interest 
within  20  years  admissible  to  rebut.  Id. 
but  must  be  shown  to  have  existed  before 
presumption  arose.  Id. 
presumption  of  property.  Id. 

of  seisin  in  fee,  by  possession  or  receipt  of  rent.  Id* 
of  right  to  minerals  by  owner  of  fee.  Id. 

rebutted  by  want  of  enjoyment,  or  user  by 
others.  Id. 
of  quit-rent  to  lord  of  manor.  Id.  16. 
of  mine,  not  afforded  by  recovery  in  trover  for  lead 

dug  out  of.  16. 
of  personal  chattels,  by  possession.  Id. 
presumption  of  grants,  &c.  Id. 

of  lights,  by  adverse  enjoyment  for  20  years.  Id, 
of  right  of  way  within  20  years.  Id. 

though,  there  has  been  a  previous  extinguish* 

ment.  Id. 
by  way  of  lost  deed.  Id. 
of  right  to  pew  by  prescription.  Id. 
of  right  to  stream  of  water  by  possession  for  20 
years.  Id. 

.  or  less,  if  circumstances  concur.  Id. 
of  easement  of  landing-nets.  Id. 

acquiescence  of  owner  of  inheritance  must  appear. 
17. 

tenant  for  life  or  years  cannot  make  such  grant.  Id. 

of  charters  and  grants  from  the  crown.  Id. 

rule  as  to  presuming  a  conveyance.  Id. 

of  surrender,  not  afforded  by  possession  of  lease  with 
seals  cut  off.  Id. 

of  livery  of  seisin  after  20  years.  Id. 
presumption  of  dedication  of  way  to  the  public.  Id.  271« 

depends  on  time  and  nature  of  the  enjoyment.  17. 

must  be  made  openly  and  deliberately.  Id. 

may  be  a  limited  dedication.  18. 

what  time  evidence  of  dedication.  Id. 

tenant  cannot  bind  landlord  by  dedication.  Id. 

unless  assent  of  landlord  can  be  presumed  •  Id. 

as  against  the  crown.  Id. 
presumption  of  duration  of  life.  Id* 

death  presumed  after,  seven  years.  Id. 

presumption  of  death  without  issue.  Idl 

F  F 
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PRESUMPTION— continued. 

presumption  of  death  of  person  m<niissing  ship.  18. 
presumption  of  legality  or  regularity  of  acts.  19. 
.of  a  theatrical  license.  Id. 
Of  taking  the  sacrament.  JtL 
of  due  appointment  of  official  person.  Id. 
of  regularity  in  course  of  public  office.  Id. 
presumption  of  knowledge.  Id. 
:preaumption  of  law  in  fovour  of  affirmative  of  issue,  oaas 

of  proof.  52. 
of  commission,  in  casd  of  old  inquisitions.  56* 
rof  regularity  of  old  extent.  56,57. 
of  sealing  and  delivery  of  deed.  6T« 
of  regular  Attestation  of  will.  74. 
of  instrument  being  properly  stamped.  116. 
of  effect&in  hands  ofooceptox.  167. 164. 
of  money  lent  by  indorsee  to  indorser.  167. 
of  bill  being  satisfied,  does  not  arise  in  20  years.  170. 
of  ownership  of  ship  not  raised  by  qertticeteof  registry. 

178. 
of. inception  of  risk,  inactions  on  policies.  .179. 
of  sea-worthiness  of  ship.  lfll. 
<  of  license  to  legalise  voyage.  182. 
of  loss  of  missing  ship.  183. 
adjustment  of  policy  only  pr«tfA/aeat.«Yidence.  187. 
of  promise  of  marriage.  194. 
of  liability  of  husband  for  goods  delivered  to  wife.  214, 

215.    See  Wife. 
of  valae  of  goods,  where  it  is  not  proved.  219. 
of  liability  of  registered  owner  ofship  for  repairs.  223. 
payment  of  money  presumed  to  be  payment  of  debt.  227. 
of  gift,  where  money  is  advanced  by  parent  to  child.  Id. 
of  ^payment,  br"  bills  or  notes.  .250. 
of  negligence  in  stag*~coach' proprietors.  973. 
of  being  assignee  of*  term.  812. 
of  conveyance  of  legal  estate  by*  trustees.  326. 
where  conveyance  is  directed,  id. 
in  cases  «f>ssti&hed:ternu.  Id. 

faotS'sebutting  sjuoh  presumption.  3XZ* 
party  setting  up  preanmptien  most  show  title 
good  fetsnbstsaee.  £28. 
of  ouster  of  one  tenant  in  common  by  his  co-tenant.  529. 
of  demise  from  year  to  year.  330. 
of  commencement  df  tenancy .  333, 384. 
of  saxoal  intercourse.  344. 
of  ownership  of  highways,  wartas,  mors,  ditches,  walls, 

&c.  381. 
of  continuance*)!  debt.  416. 
of  assets,  4m<wfotto£ptm$*dmti**writ.  408* 
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PRIMARY  EVIDENCE 

rule  that  best  evidence*  must  be-  given.  1. 
as  in  ease  of  a  will,  the  will  itself.  Id. 
in  case  of  an  agreement  in  writing,  the  writing.  Id. 
•     but  not  the  mere  narrative  of  a  fact  reduced  to 
writing.  Id. 
nor  will  a  receipt  exclude  parol  evidence.  Id. 
nor  the  serving  a  demand  in  writing.  Id. 
norwhere  the  fact  of  a  certain  relation  is  to  be 
proved,  as  of  landlord  and  tenant.  Id. 
or  of  a  partnership.  Id. 
marriage  register  not  only  evidence  of  marriage'.  2. 
judicial  proceedings,  or  copies  of  them,  primary  evi- 
dence. Id. 
counterpart  of  deed  not  secondary  evidence.  Id. 
parry  to,  not  permitted  to  object  to  stamp  of 
_  original.  Id. 

PRINCIPAL.    See  Agent. 
PRINTER  * 

when  he  has  a  general  lien.  408. 
PRISON 

act  of  bankruptcy  by  lying  in.  433.    See  Act  of  Bank* 
ruptcy. 
PRISONER 

assignment  of,  by  former  sheriff.  493. 
PRIVILEGE 

of  counsel  and  attornies  in  not  disclosing  matters.  $T«> 
,      See  Witness. 
of  witness,  in  not  answering  questions  tending  to  expose* 

him  to  punishment,  forfeiture,  &e.  97.    See  Witness. 
of  persons  using  defamatory  words  in  the  course  of  legal- 
proceeding.  295. 
in  confidence.  Id. 

with  (he  view  of  investigatfag-ffects.  29T. 
PRIVY  *      * 

where  document  is  in  hands  of,  notice  to  produce  to  de- 
fendant sufficient.  5.     See  Notice  to  produce. 

dfeet  of  judgments  and  verdicts  with  regard  to  privies. 
100. 

answer  in  Chancery  evidence  against.  105. 
PROBABLE  CAUSE 

proof  of  want  of,  in  action  for  malicious  prosecution, 
302. 

in  action  rby  malicious  arrest.  306". 

in  action  against  justice  after  conviction  quashed. 

PROBATE 

proof  dft  59." 

seal  proves  itself.  60. 
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if  lost,  court  grants  exemplification*  Id. 

relocation  of,  proved  by  entry  in  book  of  prerogative 

court.  Id. 
not  proof  of  will  of  lands.  72. 

but  secondary  evidence  of.  8. 
jurisdiction  of  Ecclesiastical  Court  in  grant  of.  103. 
conclusive  till  repealed.  Id. 
seal  may  be  shown  to  be  forged.  Id.  464. 
or  that  court  had  no  jurisdiction.  103.  464. 
payment  under  probate  of  forged  will  good.  103. 
when  void,  or  voidable  only.  464. 
PROBATE  STAMP 

primd  facie  evidence  of  assets.  468. 
PROCHEIN  AMY 

admissions  by,  not  evidence  against  infant.  29. 
incompetent  witness  for  infant.  83. 
PROCLAMATION 

not  judicially  noticed  without  production  of  Gazette.  40. 
of  fine,  not  proved  by  chirograph.  55. 
evidence  of  nets  recited  in  it.  111. 
fine  with  proclamations,  when  it  requires  actual  entry  in 
ejectment.  328.    See  Fin*. 
PROCURATION 

in  drawing  bills,  &c,  mode  of  stating.  150. 
of  indorse r,  not  admitted  by  acceptance.  154. 
PRODUCTION 

of  instruments  under  Jps.  due.  U$.  64. 
PROFERT 

after  profert  plaintiff  cannot  show  deed  destroyed.  310. 
PROMISE 

all  the  promises  need  not  be  stated  in  actions  on  con- 
tract. 43. 
but  the  omission  of  a  qualification  is  fatal.  44* 
ss  in  omitting  an  exception.  Id* 
or  an  alternative.  Id. 
or  part  of  one  entire  promise.  Id. 
if  legal  effect  the  same,  the  variance  immaterial.  Id. 
PROMISSORY  NOTE 

cannot  be  varied  by  parol  evidence.  9. 

presumptive  evidence  of  payment  of.  15. 

declarations  of  payee  inadmissible  in  action  by  indorsee 

against  maker.  26. 
improperly  stamped,  evidence  of  original  consideration 
admissible.  116. 

or  for  collateral  purpose.  117. 
stamps  on.  129. 
instruments  that  may  be  treated  either  as  notes  or  bills. 

151. 
evidence  in  actions  on.  174. 
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PROMISSORY  NOTE— continual. 
Payee  v.  maker. 

the  making  of  the  note.  174. 
attesting  witness  must  be  called.  I& 
admission,  proof  of.  Id. 
offer  to  give  another  note,  an  admission.  Id. 
admission  by  one  party  evidence  against  himself 
only.  Id. 
presentment  only  necessary  where  promise  to  pay  at 
particular  place.  Id. 
circumstances'  itf  excuse  cannot  be  given  in 
evidence  under  usual  averment  of  present- 
ment •»  Id. 
note  payable  at  a  town  may  be  presented  at 

bankers  if  maker  cannot  be  found.  Id* 
note  payable  at  two  plates  may  be  presented  at 

either.  Id, 
note  on  demand,  demand  need  not  be  proved* 
Id. 
evidence  tinder  common  counts.  175. 
under  count  for  money  lent.  Id. 
under  counts  for  consideration*  Id* 
but  not  if  note  is  lost.  Id. 
indorsee  v.  maker.  175; 
indorsee  v.  indorser.  176. 

competency  of  witnesses  in  aetion*  on  notes.  177. 
See  Witness. 
where  property  passes  on  transfer  of  lost  oar  stolennotes. 

398. 
interest  upon,  when  recoverable.  234.    See  Interest  of 

Money. 
unstamped,  cannot  be  given  in  evidence  as  an  admis- 
sion. 236. 
by  one  person  in  the  name  of  several.  238, 
effect  of  taking  promissory  note  in  payment.  249*    See 

Payment. 
payable  on  demand  Or  sight.  When  the-  Statute  of  limita- 
tion begins  to  ran.  254. 
j>roof  of  existence  of,  prior  to  act  ef  bankruptcy,'  when 

relied  on  as  petitioning  creditor's  debt.  416. 
when  they  may  be  set  off  in  bankruptcy.  448. 
PROPERTY 

in  goods,  vests  on  delivery  to  carrier.  246. 
when  it  vests-  on  sale.  #95< 
*    on  manufacture  of  goods.  396* 
on  gift.  397. 

on  fraudulent  or  illegal  sale.  Id. 
in  case  of  execution.  Id, 
on  judgment  for  damages  fa  trovW*  398« 

ff3 
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in  case  of  executors  and  administrators.  Id. 
b y  wrong.  Id. 

in  case  of  bank  notes,  &c.  398,  399. 
owner  of  special  property  may  have  trover.  400. 
in  some  cases  without  actual  possession.  Id. 
and  even  against  general  owner.  401. 
PROPOSAL 

may  be  retracted  before  acceptance  by  other  party.  139. 

208,  209. 
does  not  require  a  stamp.  121. 
PROSECUTION 

proof  of,  in  action,  for  malicious  prosecution.  300. 
proof  of  determination  of.  301* 
PROTEST 

murt  be  proved  by  person  paying  bill  for  honour.  226. 
when  necessary,  and  how  proved.  163.     See  Notice  «f 

DiAommr. 
excused  by  want  of  effects.  Id. 

of  captain  of  ship  not  evidence  of  facts  therein  stated. 
190. 

but  may  be  used  to  contradict  captain.  Id. 
PROUT  PATET 

averment  of,  when  material.  48. 
PROVINCIAL  NOTES 

not  a  good  tender,  if  objected  to.  263. 
PROVISO 

omission  of,  when  a  variance.  49. 
PUBLIC  BOOKS 

entries  in,  by  deceased  persons,  when  admissible.  24. 

See  Hemrtay. 
journals  of  parliament,  how  proved.  53. 
minute  book  of  sessions.  54. 
day-book  at  judgment  office.  55.! 
proof  of  entries  in.  61. 

what  books  are  admissible.  Id. 
examined  copies  sufficient.  Id. 
of  corporation.  61.    See  Corporation. 
effect  of  public  books  and  documents  in  evidence.  1 12, 
113,  114. 
PUBLICATION 

proof  of,  in  actions  for  libel.  286. 
PUFFING  . 

at  auctions,  fraudulent.  138.  242. 

Q. 

QUACK 

cannot  recover  his  demand.  203. 
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QUAKERS 

evidence  of,  admissible  on  affirmation.  78* 

marriages  of,  how  proved.  360. 
QUANTUM  MERUIT 

where  plaintiff  may  recover  on,  in  case  of  special  con* 
tract.  221. 
QUIET  ENJOYMENT 

proof  of  breach  of  covenant  for.  315* 
QUIT  RENT 

presumption  of.  15,  16. 

r; 

RASURE 

of  old  deed,  attesting  witness  must  be  called.  70. 
attorney  not  privileged  from  proving,  in  deed  of  client* 
92. 
KATE  BOOK 

effect  of,  in  evidence.  113. 
RATIFICATION 

of  memorandum  within  the  stat.  of  frauds  signed  by 
stranger,  good.  206. 
READY  and  WILLING 

proof  of  averment  of.  209. 
REASONABLENESS 

of  time,  afforded  by  notice  to  produce.  6. 

reasonable  time  presumed  when  none  mentioned  in  con* 

tract.  9. 
after  lapse  of  reasonable  time,  factor  presumed  to  have 

accounted.  15. 
"  reasonable  reward  "  supported  by  evidence  of  a .  spe- 
cific sum.  43. 
aliUr  of  "  reasonable  time."  44. 
of  time  of  presentment  of  bill,  whether  a  question  for 

court  or  jury.  158. 
proof  on  count  to  marry  in  a  reasonable  time.  194. 
of  attorney's  charges  must  be  proved,  where  items  not 
taxable.  196. 
but  cannot  be  entered  into  at  trial  where  there  are 
taxable  items.  200. 
of  time,  where  goods  are  delivered  on  sale  or  return.  211. 
of  price  of  goods  sold  cannot  be  questioned  where  bill  of 
exchange  has  been  given.  220. 
RECEIPT 

may  be  proved  by  parol,  though  given  in  writing.  1«  27. 

or  on  improper  stamp.  116. 
when  conclusive,  and  effect  of,  in  general.  26,  27  •    See 

Admissions. 
in  full  of  all  demands,  effect  of*  26. 
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RECEIPT— continual. 

more  than  SO  years  old  proves  itself.  70. 
custody  of.  72. 
•     how  stamped.  130. 

distinction  between  receipts  and  acknowledgments. 

Id.  131. 
not  inadmissible  for  noticing  the  consideration.  iSl. 
nor  for  containing  an  agreement,  unless  it  qualify 

the  receipt.  Id. 
receipts  on  bond  exempt.  Id. 
by  agent  of  money  received  for  principal  when  evidence 

against  former.  228. 
on  bill,  prima  facie  evidence  of  payment  by  acceptor^  157, 
demand  of,  vitiates  tender.  264. 
by  carrier  for  increased  charge,  under  etat.  1  Will*  IV. 

c.  68,  requires  no  stamp.  283. 
warranty  of  horse  in,  admissible.  191. 
of  year  s  rent  up  to  particular  day,  prima  fori*  pffoof  of 
commencement  of  tenancy.  335. 
RECEIVER 

appointed  by  Court  of  Chancery,  may  make  demand 

within  4  Geo.  II.  c.  28,  as  to  double  value.  320. 
notice  to  quit  by,  good.  3S6. 
RECITAL 

in  deed,  effect  of,  on  receipt  contained  in  deed.  26. 
admissions  by.  33. 
in  deeds.  Id. 

in  charter,  of  former  charter.  Id. 
may  be  confined.  Id. 
of  appointment  of  umpire,  in  award,  not  evidence  of  that 
fact.  76. 
RECOGNIZANCE 

variance  in  statement  of.  49. 
RECORD 

admissions  on.  33.    See  AdrnkmA* 
variance  in  statement  of.  48. 

stated  by  way  of  inducement,  sufficient  to  prove  it 

substantially.  Id. 
alitor  where  gist  of  the  action.  Id* 
in  action  for  false  return.  Id. 
in  action  of  debt  on  judgment.  Id. 
in  action  for  malicious  proseoutione.  Id. 
in  action  for  malicious  arrest.  Id. 
in  action  for  escape.  Id. 
mode  of  proof  of 

os  issa*  ofmrttbl  record,  53. 

in  same  court  by  production.  Id. 
in  inferior  court  bv  writ  of  certiorari  out  of  n- 
perior  court.  Id. 
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RECORD— continued. 

in  concurrent  superior  court  by  certiorari  out  of 
Chancery*  Id. 
where  not  on  issue  of  nul  tiel  record.  54. 

by  exemplification  under  great  seal.  Id. 
or  under  seal  of  court  itself.  Id. 

which  need  not  be  proved  to  be  genuine* 

Id. 
aliter  of  seal  of  foreign  court.  Id. 
record  of  foreign  or  colonial  court  should 
be  authenticated  under  its  seal.  Id. 
or  by  examined  copy,  where  there  is 

no  seal.  Id. 
or  by  signature  of  judge.  Id. 
by  examined  copies.  54. 

but  minute  book  of  sessions  inadmissible* 

Id. 
so  judgment  in  paper.  Id. 
how  examined.  Id. 
in  hands  of  proper  officer.  55. 
old  copy  of  old  lost  record  admitted,  with- 
out proof  of  examination.  Id. 
rule  of  court  not  a  record.  57. 

proof  of,  on  plea  of  comperuit  ad  diem  in  debt  on  bail 
bond.  317. 
RECOVERY 

seizin  presumed,  in  ancient.  14. 
RECTOR 

entries  by,  as  to  receipt  of  dues,  evidence  for  successor* 

23. 
ancient  documents  in  possession  of,  when  admissible.  72* 
REGISTER  of  BAPTISM 

not  nrooFof  time  or  place  of  child's  birth.  20.  115* 
how^proved.  61. 
effect  of  in  evidence.  114. 
must  be  made  by  minister  while  such.  115. 
memorandums  of  clerk  inadmissible.  Id. 
REGISTER  of  BISHOP 

secondary  evidence  of  will.  8. 
blank  in,  for  patron's  name,  supplied  by  parol.  13. 
evidence  of  facts  therein  stated.  115. 
REGISTER  of  MARRIAGE— See  Marriage. 
copy  of,  admissible.  61 . 

but  not  in  foreign  ambassador's  chapel  abroad.  Id. 

114. 
how  proved.  62. 
by  copy.  Id. 
quaere  by  parol.  Id. 
attesting  witness  need  not  be  called.  Id. 
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REGISTER  of  MARRIAGE— continued. 
Fleet  boolrs  not  admissible.  Id. 

alitor  as  to  declarations  of  the  parties  that  they 
were  married  at  the  Fleet.  Id. 
register  of  dissenting  chapel  inadmissible.  Id, 
must  be  made  by  minister  while  such.  115. 
memorandum  by  clerk  not  sufficient. 

REGISTERED  OWNERSHIP 
of  ship.  62.  223.     See  Ship. 

register  not  evidence  of  interest  in  ship  for  plaintiff 
suing  on  policy .  178. 

REGISTRY 

of  bishop,  proper  repository  of  terrier.  72. 
RELATION 

possession  by,  sufficient  to  support  trespass.  301. 

act  of  bankruptcy  by  lying  in  prison  twenty -one  days  has 

no  relation  to  first  day.  43$. 
of  title  of  assignees  of  bankrupts.-  435,  436. 
RELEASE 

of  interest,  instrument  need  not  be  produced  on  the  voir 

dire.  81. 
whether  it  renders  a  co-contractor  competent  for  his 

partner.  89. 
from  drawer  to  acceptor  of  bill.  93. 
from  guardian  insufficient.  Id. 

tender  of,  sufficient.  Id. 
from  one  of  several  plaintiffs  sufficient.  Id. 
may  be  given  in  evidence  under  non  aagfinrpsit.  250. 
to  subsequent  party  on  bill  will  not  discharge  prior 

party.  171. 
evidence  under  nil  ddxt  in  debt  for  rent.  319. 
when  bankrupt  rendered  competent  by.  450,  45f« 
RELIGIOUS  PRINCIPLE 

incompetency  from  want  of.  78.    See  Witnta. 
REMAINDER-MAN 

may  take  advantage,  as  privy,  of  judgment  for  anotbei 

remainder-man.  100. 
fine  by,  does  not  divest  estate.  398. 
admittance  of  tenant  for  life,  admittance  of  remainder- 
man. 347. 
incompetent  witness  in  ejectment  for  the  land.  350. 
entry  of,  barred  by  discontinuance.  353. 
REMANET 

where  cause  made  a,  subpoena  must  be*  repealed  tad 
reserved.  76. 
RENT 

wrongfully  paid,  when  recoverable.  231. 
interest  not  recoverable  on.  235. 
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presumption  ef  payment  of,  from  receipt  for  later  Arrears. 

proof  of  rent  due,  in  action  for  excessive  distress.  308. 
expulsion  from  part  pf.pwmissjB  is  a  suspension  <tf  whole . 
rent.  310. 

payment  of,  prima  faw  sufficient  .to  charge  party  as  as- 

signee  in  covenant.  312. 
evidence  in  action  of  debt  for.  SIT;, 
proof  of  demise.  Id. 

title  of  plaintiff  as  assignee.  31SS. 

no  notice  of  assignment  necessary,  id. 
hut  payment  to  assignor  before  notice  a 
defence.  Id. 
variance  in  statement  of  demise.  Jet. 
defence 
evidence  under,*!*/  debet.  .318. 

whole  declaration  in  issue.  1^. 
payment.  IcL 

that  4ebt  due  to  jdaintiff  shall  go, in. satisfaction 

Id, 
when  sums  expended  in  repairs  may  he  given 

in  evidence.  Id. 
expulsion.  319. 
apportionment  of  the  rent.  Id. 
.eviction  by  title  paramount,  hj. 
release.  Id. 

.  statute  of  ^imitations  must  he  pleaded.  Id. 
evidence  of  plea  of  assignment  by  leasee  or  assignee. 
Id. 
;aooeptance,  by  lesser,  of  assignee  must  he  proved 
hy  lessee.  I4> 
alUer  where  the  plea  is  by  assignee.  Id. 
assignment  by  assignee   evidence    under 
,*il  dtlxt.  Jd- 
evidence  in  action  of  debt  for  double- rent.  321.    See 

tender  of,  prevents  a^enning  of  forfeiture.  342. 
^eyjdeHee.in  ejeoJMaent  on  breach, of  condition  for  non 

payment ,of  rent.  34Q. 
payment  of,  when  it  e£fmtes.a  presumed  tenancy  from 

iyftar-to,yejir.  §5&. 

*4fat.*fJmi&<*f  wnt*a  distress.  $57. 
REPAIRS 

ofsMp,J*ahlUvy:Cbr..af&  -Ste^v- 
of  pei^when  necessary -to '4*e,  pro  v^  in. action  for  dis- 
turbance. $££. 

of  ship,  goods  sold  to  dftlray, -not^oss  >y  perils  of  the 
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REPAIRS— continued. 

proof  of  breach  of  covenant  to  repair.  314. 

when  the  defendant  in  debt  for  rent  may  show  repairs. 

318. 
when  notice  to  repair  is  a  waiver  of  forfeiture  in  case  of 

covenant  to  repair.  542. 
offences,  who  is  liable  to.  267* 
REPLEVIN  BOND 

in  action  against  sheriff  for  taking  insufficient  pledges, 

when  execution  of  bond  need  not  be  proved.  71.  495. 

proof  of  insufficiency  of  sureties  (who  are  competent  wit* 

nesses).  495. 
extent  to  which  the  sheriff  is  liable  for  not  taking  anal* 
cient  pledges.  496. 
REPLEVIN 

right  of  beginning  in.  133. 

recovery  in,  a  defence  in  action  for  excessive  dis- 
tress for  same  taking.  309. 
evidence  for  plaintiff  in.  354. 

not  guilty,  what  may  be  given  in  evidence  under 

by  stat.  Id. 
proof  on  turn  cqnt.  Id, 
place  material.  Id. 

found  for  plaintiff  does  not  entitle  him  to  re- 
turn. Id. 
wrongful  taking,  wherever  the  goods  are  found. 

Id. 
eejnt  in  alio  loco  when  proper.  Id* 
avowry.  354. 

inquiry  by  jury  under  stat.  17  C.  II.  c  7.  355. 
avowant  must  prove  the  rent  arrear  and 
value  of  goods.  Id. 
evidence  on  avowry  under  11  Geo.  II.  frauda- 
lent  removal.  Id. 
evidence  on  plea  of  turn  demisit.  355. 
proof  of  demise.  Id, 

agreement  for  lease  insufficient.  Id. 
variance  in  terms  of  tenancy.  Id, 
under  avowry  for  double,  defendant  cannot 
recover  single  rent.    Id, 
evidence  on  plea  ofnon  tenuit.  356. 

plaintiff  cannot  dispute  his  landlord's  title.  Id, 
unless  he  came  in  under  another,  and  paid 
rent  in  mistake.  Id, 
but  he  may  show  the  title  expired.  Ia\ 
variance  in  time  of  holding  immaterial*  Id. 
evidence  on  plea  of  ritnt  in  orresr.  Id, 
demise  admitted.  Id. 
all  the  rent  must  be  shown  to  be  paid.  Id, 
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payment  tosupexkir  landlord  under  threat  of  distress 
good.  Id. 
though  the  raperioc  landlord  has  allowed  time. 
'     Id. 
payment  to  mortgagee  good.  357. 
uon  Unuit  and  ramt  m  arreor,  former  found  for  plaintiff, 
jury  discharged  as  to  latter.  Id. 

evidence  on  traverse  of  being  bailiff.  Id. 
evidence  where  the  defendant  avows  taking  cattle,  da- 
mage feasant.  Id. 
evidence  on  plea  of  tender.  Id. 
competency  of  witnesses.  Id.     See  Witnem. 
judgment  in,  in  the  dttinet,  for  plaintiff,  vests  property 

in  the  goods  in  the  defendant.  398. 
evidence  in  action  against  sheriff,  for  taking  insufficient 
pledges  in  replevin.  495.    See  Sheriff. 
REPLY 

right  of.  132.    See  Course  cf  Evidence. 
REPRESENTATION 

proof  of  compliance  with,  in  action  on  policy.  188.    See 
Insurance. 
REPUTATION-See  Hearsay. 
REPUTED  OWNERSHIP 

sec.  72,  stat.  &  Geo.  IV.  c.  16.  437.. 

what  kind  of  property  is  within  the  statute.  438. 
what  possession  is  sufficient  within  the  stat.  Id. 
evidence  of  reputation  admissible.  Id. 
time  of  the  bankrupt  acquiring  possession.  Id. 
"  by  consent  and  permission  of  the  true  owner."  439. 
"  have  in  his  possession  order  or  disposition."  Id. 
goods  in  bankrupt's  possession  as  executor  will  not  pass 
to  assignees.  442. 

nor  goods  in  his  possession  as  factor.  Id. 

nor  goods  in  hi&  possession  for  a- particular  purpose. 

Id. 
nor  goods  in  his  possession  as  trustee.  444. 
REQUEST 

act  to  be  done  on,  not  proved  by  evidence  to  do  it  on  a 

oertaraday.  45. 
cause  of  action  arising  on,  when  the  statute  of  limitations 
begins  to  run.  254. 
BESALE 

of  goods,  no  defence  in  action  for  goods  bargained  and 
sold.  207. 
RESCINDING  of  CONTRACT 

vendor  may  rescind,  where  purchaser  refuses  to  accept. 
207. 
by  purchaser  o^roslpvepertg.  144. 

o  o 
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RESCINDING  of  CONTRACT— confirm**. 

when  purchaser  of  hone  with   warranty  mar  rescind 

contract.  190. 
divesting  of  property  by  rescinding  of  contract.  396. 
RESIDUARY  LEGATEE 

when  incompetent  witness.  82. 
when  rendered  competent  by  release.  93. 
RETAINER 

of  attorney  how  proved.  196. 
of  servant  proved  by  service.  203. 
by  executor.  469. 
by  executor  de  son  tort.  Id. 
RETURN 

sheriff's  primA  fads  evidence  of  facts  therein  stated.  305. 
of  cepi  corpus  evidence  against  sheriff  in  action  for  escape 

491. 
evidence  in  action  against  sheriff  for  a  false  return. 
496.    See  Sheriff. 
REVENUE  OFFICERS 

evidence  in  actions  against.  456.    See  Constables. 
REVERSION 

when  assets  by  descent.  472. 
action  for  injury  to.  265. 
REVERSIONER 

bound  by  judgment  against  tenant  of  particular  estate. 
100. 
and  may  take  advantage  of  judgment  for  him.  Id. 
may  sue  in  case  for  nuisance  injurious  to  reversion.  265. 

though  the  nuisance  may  be  easily  removed.  Id. 
fine  by,  does  not  divest  estate.  328. 
cannot  have  trespass  q.  c.  f.  before  entry.  380. 
may  sue  hundred  under  stat.  7  and  8  Geo.  IV.  c.  31. 
502. 
REVOCATION 

of  will  by  subsequent  will.  345. 
by  other  writing.  346. 
by  cancelling.  Id. 
by  implication.  Id. 
RIENS  in  ARREAR 

evidence  under  plea  of,  in  replevin.  356.    See  Replevin. 
RIENS  per  DESCENT 

evidence  on  plea  of.  472.    See  Heir. 
RIOT.    See  Hundredors. 
RIVER 

public  navigable,  presumption  of.  14. 
presumption  as  to  ownership  of.  381. 
RULE  of  COURT 

when  evidence  of  submission  to  award.  195. 
evidence  to  prove  payment  of  money  into  court.  S3. 
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RULE  of  COVKY— continued. 
proof  of.  57. 

under  hand  of  proper  officer  sufficient.  Id. 

copy  printed  by  order  of  court  sufficient.  Id, 
is  not  a  record.  Id. 

S. 

SACRAMENT 

presumption  that  person  elected  to  corporate  office  has 
taken  it.  19. 
SALE  or  RETURN 

delivery  of  goods  on.  211. 
SALVAGE 

how  proved.  187. 

may  be   given  in  evidence,    though    not   specifically 
averred.  Id. 
SAMPLE 

goods  not  according  to,  when  a  defence.  207. 

when  acceptance  of,  an  acceptance  within  the  stat.  of 
frauds.  219.     See  Frauds,  statute  of. 
SATISFACTION 

a  defence  in  action  on  bills  of  exchange.  169. 

in  action  against  acceptor  satisfaction  from  drawer  (not 
being  payee)  sufficient.  170. 
alUer  if  drawer  be  payee,  for  he  may  re-issue  bill* 
Id. 

twenty  years  no  presumption  of  satisfaction.  Id. 

judgment  against  subsequent  party  no  satisfaction.  Id, 

nor  taking  acceptor  in  execution.  Id. 

composition,  satisfaction.  Id. 

taking  another  bill,  when  a  satisfaction,  or  when  a  colla- 
teral security.  Id. 

satisfaction  as  to  one  partner,  satisfaction  to  all.  Id. 
SCHOOLMASTER 

judgment  against,  evidence  against  his  successor.  100. 

sentence  of  removal  of,  conclusive.  110. 

not  a  trader  within  the  bankrupt  law.  420. 
SCIENTER 

in  action  on  warranty  of  goods  need  not  be  proved.  36. 

proof  of,  in  action  for  damage  by  animals.  275. 
SCOTLAND 

proof  of  Scotch  marriage.  360. 
SCRIVENER 

whether  privileged  from  disclosure.  92. 

a  trader  within  the  bankrupt  law.  432. 
SEAL 

exemplification  under  great  seal.  54. 
under  seal  of  other  courts.  Id. 
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SEAL — continued. 

of  foreign  court  must  be  used  to  authenticate  records. 

Id. 
of  corporation  must  be  proved  to  be  genuine.  Id.  892. 

semble  aliter  of  London.  54. 
of  ecclesiastical  court  proves  itself.  60. 
sealing  of  deed,  bow  proved.  67. 
forgery  of,  proved  by  persons  of  skill.  98. 
of  ordinary,  may  be  preyed  to  be  forged.  103. 
of  sheriff,  proves  validity  of  assignment.  517. 
of  Apothecaries'  Company  must  be  proved  in  action  by 
apothecary.  202. 
SEARCH 

what  sufficient,  to  let  in  parol  evidence.  3,  4. 
SEA-WORTHINESS 

ship-builders  not  present  at  survey  may  be  celled  to 

prove.  98.  181. 
what  amounts  to.  181. 

captain  not  competent  to  prove,  hi  action  upon  policy  on 
goods.  189. 
SECONDARY  EVIDENCE 

what  is  to  be  considered  prisnary,  and  what  secondary 

evidence.  1,  2.     See  Primary  Evidence. 
ground  must  be  laid  for  introduction  of  secondary  evi- 
dence. 2. 

in  case  of  deeds.  Id. 

of  letter  filed  in  Covet  of  Chancery.  3. 
what  degree  of  diligence  must  be  used  in  search. 
Id. 
in  case  of  MS.  published  in  newspaper*  Id. 
of  license  to  trade.  Id. 
of  policy  of  insurance.  Id. 
of  indenture  of  apprenticeship.  Id.  4. 
where  loss  may  be  presumed,  slight  evidence 

sufficient.  4. 
what  shall  be  presumption  ef  destruction.  Id. 
secondary  evidence  not  admissible  without  notice  to  pro- 
duce. Id.    See  Notice  to  Produce. 
what  is  sufficient  secondary  evidence.  6. 
counterparts  or  copies  of  deeds.  7. 
old  copy  of  ancient  deed,  not  proved  to  be  a  copy.  7. 
letter  proved  by  copy  made  by  deceased  clerk,  with 

proof  of  course  of  business.  Id. 
copy  by  copying  maoawe,  not  evidence  without  no* 

tice.  Id. 
entry  of  affidavit  in  register-book  of  custom-1 

Id. 
writ,  after  return.  Id, 
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SECONDARY  EVIDENCE-contfm***. 

where  two  parts  of  agreement,  unstamped  part  se- 
condary evidence  of  stamped.  8. 
old  ledger  or  chartulary,  secondary  evidence  of  en- 
dowment of  vicarage.  Id. 
original  will,  of  probate.  Id. 
ordinary's  register,  of  will.  Id. 
admissibility  of  parol  evidence.  8  to  13.    See  Parol 
Evidence. 
SECURITY 

person  holding  for  money  lent,  may  recover  for  money 
lent  without  tender  of  security.  227. 
SEDUCTION 
action  for 

character  of  daughter,  evidence  of,  when  admissible. 

37.    See  Character. 
proof  of  the  service,  what  sufficient.  365. 
action  maintainable,  though  daughter  of  age.  366. 
or  a  married  woman  living  separate  from  her  hus- 
band. Id. 
what  is  a  sufficient  residence  with  the  plaintiff.  Id. 
who  may  bring  the  action  as  being  in  loco  parentis.  Id, 
evidence  in  aggravation.  366. 
general  good  conduct  of  plaintiff's  family.  Id. 
that  defendant  addressed  daughter  as  honourable 

suitor.  Id. 
promise  of  marriage  by  defendant  inadmissible.  Id. 
367. 
damages.  367. 
evidence  of  character.  Id. 

of  daughter's  good  character  admissible  only  in  an- 
swer to  general  evidence  on  other  side.  Id. 
daughter  cannot  be  asked  whether  she  has  been  con- 
nected with  other  men.  Id. 
defence. 

plaintiff's  misconduct.  368. 
loose  character  of  daughter.  Id* 
SEIZIN 

in  case  of  ancient  recovery,  presumed.  14. 

in  fee,  presumption  of,  by  possession  or  receipt  of  rent. 

15.    See  Preemption. 
livery  of,  presumed  after  20  years.  17. 
proved  by  declarations  of  deceased  occupier.  24* 
proof  of,  in  ejectment  by  heir.  343.    See  Heir. 
SENTENCE 

of  Courts  of  Admiralty,  effect  of,  103.  184.    See  Ad- 
miralty. 
of  Ecclesiastical  Courts.  102.    See  Ecclesiastical  Courts* 

o  o  3 
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SENTENCE-^ntmawl. 

of  sentences  of  Foreign  Courts,  offset  of.  106.     See  .Fo- 

ragu  Courts. 
of  expulsion  or  deprivation  of  member  of  a  college  con- 
clusive. 109. 
of  removal  of  schoolmaster  conclusive.  ISO. 
SEPARATION 

effect  of,  with  regard  to  liability  of  husband  for 'debts  of 

wife.  214,  215.     See  Wife. 
whether  a  defence  in  action  for  crim.  con.  36*3,  36*4, 
SERVANT 

declarations  of,  as  to  master's  pedigree  inadmissible.  20, 
assumpsit  for  wages.  203. 

retainer,  service  evidence  of.  Id. 
general  luring,  hiring  for  year.  Id. 

if  servant  leaves  before  end  of  year,  temble  a  for- 
feiture. Id. 
with  menial  servants,  eastern  is  a  month's  wages 
or  warning.  Id, 

and  servant  being  dismissed  only  entitled  to 

month's  wnges.  id. 
aliter  of  clerks,  &c.  Id. 
servant  paid  quarterly,  and  dismissed  before  end 
of  quarter,  allowed  to  recover  for  whole  quarter* 
Id. 
misconduct,  ground  of  dismissal  without  warning. 
Id. 

and  temble  forfeiture  of  accruing  wages.  Id. 
sickness  no  forfeiture  of  wages.  Id. 
slave  brought  to  England  without  contract  not 
entitled  to  wages.  Id. 
demand  of  goods  by,  in  action  foe  not  delivering,  suffi- 
cient. '209. 
delivery  of  goods  to,  when  it  renders  matter  liable.  216. 

See  matter. 
declarations  of,  when  admissible  against  his  master.  29. 
negligence  of,  negligence  of  master.  48. 272, 
competency  of,  in  actions  for  negligence  by  or  agsssst 

master.  82.  274. 
general  competency  ©£  85.    Sea  Wttnen. 
agreement  for  hire  of,  exempt  from  stamp-duty.  119, 

120. 
hiring  of,  on  Sunday,  goad.  943. 
set-off,  in  action  for  wages.  251. 
tender  to,  when  good.  262. 
master  liable  for  bis  negligence,  but  not  mr  his  wilM  act. 

278. 
notice  to,  actios  to  master.  988 
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of  berse-dealLer,  employed  to  sell,  has  wrfbority  to  war- 
wart,  im. 

his  declarations  at  time  of  sale  admisafMe.  Id. 
must  prove  express  malice  in  action  against  master  for 

fifee  eharacter.  293. 
when  master  is  justified  in  giving  bad  character.  295, 

296. 

service  of  notice  to  quit  on,  at  dwelling-house  of  tenant* 

sufficient.  338. 
evidence  in  action  for  seduction  of.  365.   See  ft  ■inn  in  i 
refusal  by  servant  of  pawnbroker  to  deliver  goads,  a  con 
_  version  by  principal.  406. 
liable  for  conversion  for  benefit  of  master.  407. 
cannot  confer  lien  on  master's  goods  without  his  consent 

411. 

examination  of,  before  justice,  in  actions  against  nun- 
dredors.  504. 
SERVICE 

of  notice  to  produce.  6. 
of  attorney's  bill.  198. 
ofnootioe  to  quit.  SST.    See  Ndtiteto  quit. 
of  notice  of  disputing  act  of  bankruptcy,  &c.  415. 
of  notice  of -action  on  justice.  477 . 
SESSIONS 

proof  of  proseoutiea  at.  300. 
SET-OFF 

toeeteflf  an  attorney's  bill,  it  need  not  be  delivered  a 
month,  under  stat.  2  Geo.  II.  c.  23.  199. 
but  it  must  be  deliver**!  in  time  to  be  taxed.  900. 
and  semble  must  be  delivered  signed.  Id. 
only  necessary  to  plead,  or  give  notice  of,  where  there 
are  cross  demands.  250. 
proof  of  delivery  of  notice.  Id. 
where  defendant  does  not  appear  to  support  his  set-off. 

251. 
notice  of  set-off  cannot  be  -given  with  any  other  plea  than 

the  general  issue.  ££. 
evidence  where  bond  is  pleaded  by  way  of  set-off.  Id. 
nature  of  the  set-off,  and  of  the  debts  against  which  it  is 
set  off.    Id. 
may  be  of  different  nature.  Id. 
but  bond  debt  must  be  pleaded.  Id. 
demand  must  be  for  liquidated  damages.  Id. 

stipulated  Hqaidated  damages,  for  non-perform- 
ance <of  contract,  may  be  set  off.  Id. 
judgment  may  be  set-off.  Id. 
4efet  nrastto  doe.  ?52. 
and  not  barred  by  statute  of  limitations.  Id* 
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debt  against  which,  must  be  liquidated.  252. 
demands  must  be  mutual,  and  due  in  same  right.  Id 
in  case  of  bankruptcy*  Id. 
in  case  of  executors.  253. 

in  case  of  factors  and  agents.  Id.    See  Factor  and  Broker. 
in  case  of  husband  and  wife.  Id. 
incase  of  partnership.  Id. 
in  case  of  bankruptcy.  447* 

SEVERAL  DEFENDANTS 

course  of  proceedings  where  defendants  defend  severally. 
133, 134. 

SEWERS 

commissioners  of,  cannot  maintain  trespass  quart  clavsum 
fregit.  379. 

SEXUAL  INTERCOURSE 

rules  as  to  presumption  of.  344. 

SHERIFF 

notice  to  produce  writ,  delivered  to  under-sheriff  sum- 

cient.  5. 
admissions  of  under-sheriff  or  bailiff,  when  evidence 

against.  30. 
recitals  in  bill  of  sale  evidence  against.  33. 
his  book  not  judicially  noticed.  40. 
liable  to  action  for  money  had  and  received,  for  improper 

fee.  201. 
inquisition  as  to  property  by,  not  evidence  against  him. 

109. 
return  on  writ,  primd  facie  evidence  of  facts  there  stated. 

305. 
seal  of,  sufficient  to  prove  validity  of  assignment  of  bail- 
bond.  317. 
evidence  in  actions  against  sheriffs  for  taking  plaintinV 
goods.  482. 
proof  of  property.  Id. 
proof  of  the  taking.  483. 

connexion  between  the  sheriff  and  the  bailiff.  Id. 
admissions  by  bailiff.  484. 
Defence. 

fraudulent  assignment.  Id. 

when  necessary  for  the  sheriff  to  prove  writ  and 

judgment.  485. 
when  necessary  for  him  to  plead  specially.  Ia\ 
proof  of  assignment  being  fraudulent.  Id. 

continuing  possession  primd  facte  evidence  of 

fraud.  Id. 
want  of  transfer  of  possession  may  be  explained. 
Id. 
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SHERIFF— continued. 

transfer  of -part  of  effects,  ibr'benefit  of  creditors, 

good.  486. 
declarations  of  assignor,-  at  time -of  assignment, 
admissible.  467. 
competency  of  witnesses.  Id. 
eVidence  in  action  against  sheriff  for  taking  the  goods  of 
a  tenant  in  execution  without  paying  the  year's  rent. 
Id.' 
stat.  6  Anne,  c.  14,  s.  1.  Id. 

what  is  an  execution  within  the  above  statute.  488. 
who  is  a  landlord  within  the  statute.  Id. 
rent  due  at  time  of  taking  the  goods  alone  recover- 

able.  Id. 
proof  of  tbe  demise.  Id. 
proof  of  the  levy.  id. 
proof  of  notice.  489. 
-defence.  Id. 
evidence  in  actions  for  not  paying  over  money  levied. 
Id. 

proof  of  writ  of  execution .  id. 
proof  of  connexion  between  sheriff  trad  bailiff.  Id. 
defendant  may  deduct  his  poundage.  Id. 
evidence  in  actions  against  sheriffs  for  not  arresting  s 
debtor.  .490. 
proof  of  the  debt.  Id. 
proof  of  issuing  of  process.  Id. 
proof  of  notice.  Id. 
evidence  in  'action  for  escape  on  mesne  process.  Id. 
proof  of  debt  due  from  party  arrested.  491. 

by  same  evidence  as  against  debtor  himself.  Id. 
debt  stated  in  declaration  must  be  proved.  M. 
but  not  the  exact  amount.  Id. 
evidence  of  issuing  and  delivery  of  process  to 
sheriff.  Id. 

affidavit  to  hold  to  bail,  when  necessary  to 

be  proved, 
variance  between  process  stated  and  proved. 
Id. 
evidence  in  action  for  escape  in  execution.  492. 
proof  of  arrest.  Id. 

assignment  of  prisoner  by  former  sheriff.  493. 
proof  of  escape.  Id. 

from  custody  of  sheriff's  officer.  Id. 

of  barrrff  of  liberty .  Id. 
under  count  for  voluntary  escape  plaintiff  may 

prove  a  negligent  escape.  Id. 
liberating  prisoner   before   payment   over  to 
plaintiff,  an  escape.  Id. 


670  Index. 

SHERIFF— tmdimiid. 

stat.8  &  9  Wil.HI.  c.  97,  as  to  showing  pri- 
soners. 493. 
Defence, 
retaking  on  fresh  pursuit  cannot  be  given  in 

evidence  under  ml  debet.  494. 
on  plea  of  no  escape,  defendant  cannot  show  no 

arrest,  id. 
fire,  or  the  king's  enemies,  an  excuse.  Id. 
so  fraud  in  the  partj  interested  in  the  judg- 
ment. Id. 
that  judgment  or  writ  was  void,  but  not  that  it 
was  erroneous,  a  defence.  Id. 
evidence  in  action  for  taking  insufficient  pledges  in  re- 
plevin, 495. 

proof  of  the  replevying.  Id. 
proof  of  the  taking  of  the  bond.  Id. 
proof  of  the  insufficiency  of  the  sureties.  Id. 
amount  to  which  the  sheriff  is  liable.  496.    - 
evidence  in  action  for  false  return.  Id. 
evidence  to  disprove  the  return.  Id. 
Defence, 
bankruptcy.  Id. 
payment  to  landlord.  Id. 
juagment  void.  497. 

inquisition  as  to  property,  inadmissible.  Id. 
competency  of  witnesses.  Id. 
evidence  in  action  for  extortion.  498* 
SHERIFF'S  OFFICER 

when  incompetent  in  action  against  sheriff.  83* 
his  assistant  competent  for  sheriff.  497. 
SHIP 

repairs  of,  liability  for.  223. 

registered  ownership  primA  facie  proof.  Id. 
but  may  be  rebutted.  Id. 
true  question,  "  upon  whose  credit!"  Id. 
purchaser  under  void  conveyance  not  liable, 

unless  credit  be  given  to  him.  Id. 
mortgagee  not  liable.  Id.  224. 
proof  of  register  of.  62. 
proof  of  interest  in.  178.    See  Inturane*. 
proof  of  sea-worthiness  of.  181. 
no  implied  warranty  that  she  shall  be  properly  docu- 

meoted.  Id. 
presumption  of  loss  of  missing  ship.  183. 
purchaser  of,  under  defective  title,  may  maintain  trover 

for,  on  ground  of  possession.  401. 
when  it  passes  to  assignees  under  stat.  6  Geo.  IV.  c.  16, 
s.  T,  as  to  reputed  ownership.  441,  442. 
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SHIP'S  ARTICLES 

eecondary  evidence  of,  admissible,  without  notice  to  pro- 

SHIP-OWNER 

r  ^  5aWe  f°r  ^P"™-  **3-    S«o  5%. 
liable  for  money  advanced  to  captain.  227. 

admission  by  one,  not  evidence  against  another.  31. 
cannot  commit  barratry.  185. 

not  competent  to  prove  sea-worthiness  in  action  on  po- 
licy of  goods.  189. 
SHIPWRIGHT 

SHIPMENTtiCUlar  Uen  °n  ■**  f°r  TeVin-  409» 

or,Jjf  ^ood8»  how  Proved.  180. 
SHOP-BOOK 

of  tradesman,  when  admissible.  24. 

SHOPMAN 

SKILLeaSed'  entrieS  b7>  admissible'  *4     See  Heanay. 

on  questions  of,  opinion  of  witnesses  admissible.  98.  See 
tVtineu. 
SLANDER.    See  Dtfamation. 
SLAVE 

cannot  recover  for  his  labour  in  this  country  without  con* 
tract.  804.  ' 

SOLVIT  AD  or  POST  DIEM 

evidence  under,  in  debt  on  bond.  316. 

SON  ASSAULT  DEMESNE 
evidence  under  plea  of.  369. 

SPECIAL  ACCEPTANCE  of  BILL 

effect  of.  153. 

presentment  in  case  of.  159* 
SPECIAL  CONTRACT 

when  necessary  to  declare  on.  221. 

mode  of  charging  when  departed  from.  222. 
SPECIAL  DAMAGE 

when  not  stated,  evidence  of,  inadmissible,  unless  a  ne- 
cessary result.  37.  294. 

must  be  stated  with  certainty.  37. 294. 

proof  of,  in  actions  for  defamation.  294. 
SPECIAL  INDORSEMENT 

to  firm,  suing,  requires  proof  of  partnership.  156. 
SPIRITUOUS  LIQUORS 

SPRING°(KJN  (*Uantitie8  iUe^11"  *4**    See Iu*8*toy- 

liability  of  person  setting.  276. 
STABLE 

action  against  hundred  for  demolition  of.  499. 
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stable-keeper 

when  Uabierfor  negligence  o£  servants*.  273* 
has  not  a  particular  lien  on  horses  for  keep.  409. 
STAGE-COACH  PROPRIETORS 

when  liable,  in  action  for  negligent  driving.  373. 
liable  as  common  carriers.  278. 
STAKEHQ&DBB, 

action  for  money  had  and  received  against.   22&  232. 
See  Money  ha&and  received. 
STAMP 

unstamped   part  of  agreement,   secondary  evidence  of 

stamped  part.  8. 
unstamped  receipt,  admissible  to  refresh  memory.  27. 
admitted  by  payment  into  court.  32. 
effect  of  want  of  stamp.  116. 

instrument  cannot  be  read-  in  evidence.  Id. 
though  lost  or  destroyed.  Id. 
unless  stamp  can  be  presumed.  Id. 

as  where  party  refuses  to  produce  insftm* 
ment  on  notice.  Id. 
promissory  note  improperly  stamped,  evide  ce  of 

consideration  may  be  given.  Id. 
unstamped  receipt,  payment  proved  by  parol.  Id. 
i£  plaintiff  makes  out  his  case  by  panel,  defendant 
not  allowed  to  defeat  him  by  producing  unstamped 
paper.  117. 
party  executing:  stamped  counterpart,  cannot  object 
to  stamp  of  original.  Id. 
unstamped  instrument,  evidence  for  collateral  purpose. 
Id.\ 

to  corroborate  testimony.  Id. 
to  refresh  memory.  Id. 
to  establish  fraud.  Id. 

to  ascertain  whether  its  contents  preclude  written 
evidence.  Id. 
several  stamps,  and'  several  contacts  with  one  stamp. 

Id: 

where  subject  matter  joint,  one  stamp  only  requi- 
site. Id. 
as  assignment  of  prise-money  of  several  sea* 

men*  148. 
agreement  to  subscribe  to  a  common  fund.  id. 
ayeementof.  reference  by  several  underwriters 

on  one  policy.  Id. 
bond  by  several  obligors.  Id. 
power  of  attorney  from  members  of  Mutant  In- 
surance Club.  Id. 
several  contracts  and  one  stamp,  matter  of  evidence, 
to.  which  applicable.  Id. 
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several  admissions  of  corporators  with  one  stamp.  Id. 
proper  denomination  of  stamp.  118. 

if  of  equal  or  greater  value,  sufficient.  Id. 
time  of  affixing  stamp.  Id. 
stamping  on  payment  of  penalty.  Id. 

if  affixed  subsequent  to  execution,   oommis* 
sioner's  receipt  need  not  be  proved.  119. 
administration,  letters  of.  Id.    See  Adminittration. 
agreements.  Id.    See  Agreements. 
appraisements.  122.    * 
awards.  Id. 
banker's  drafts.  Id. 

bills  of  exchange.  123.  .  See  Bills  of  Exchange. 
bills  of  sale  of  ships.  127. 
bills  of  lading.  Id. 
bonds.  Id. 
cognovit.  Id. 
deeds.  Id. 

foreign  instruments.  128. 
policies  of  insurance.  Id. 
promissory  notes.  129. 
receipts.  130. 

not  required  on  contract  of  marriage.  194. 
carrier  s  receipt,  if  carriage  not  above  2<M.,  does  not  re- 
quire. 278. 
nor   receipt  for   increased  charge,  under    statute 
1  Will.  IV.  c.  68.  283. 
memorandum,  waiving  warranty  in  policy,  does  not  re- 
quire stamp.  182. 
adjustment  on  policy  does  not  require.  187. 
proceedings   in  bankruptcy- exempt  from  stamp  duty. 

435. 
of  probate,  primA  facie  evidence  of  assets.  468. 
STATE  DOCUMENTS 

effect  of.  111.  -  See  Gazette,  Parliament. 

declaration  of  war  from  Secretary  of  State's  offioe.  112* 
articles  of  war.  Id. 
STATE,  MATTERS  OF 

must  not  be  disclosed.  •  97. 
STATUTE 

how  proved.  53.    See  Parliament . 
STATUTE  MERCHANT 

evidence  in  ejectment  by  conusee  of.  348.    - 
STATUTE  STAPLE 

evidence  in  ejectment  by  conusee  of.'  Id. 
STAYING  PROCEEDINGS 

rule  for,  evidence  of  termination  of  suit.  305* 
aliter  judge's  order.  Id. 

H  H 
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STET  PROCESSUS 
.    .  net  •videoce  of  tefmunattOB  of  suit*  inr  esse  fermalicious 
arrest.  306. 
STEWARD. 

deceased,  declarations  of,  wkenevideace*  34.    See  Hear- 

. .  e£  mqoc.  handwriting  o&  to  copy  of  covrt  Tolls,  when  it 
must  he  proved.  59* 
of  cMpentio**  may  give  verbs!  notice  to  quit.  336. 
STOCK 

damages  in  action  for  not  replacing*  909* 

not  recoverable  in  action  for  money  had  and  received. 

228. 
within  ,6  Geo,  IV.  c«l&  &72,  a*  to  reputed  ownership. 
438. 
STRANDING 

what  amounts  to.  185. 
STREET 

owner  of  soil  of,  may  have  trespass  q,  c.f.  379. 
dedication  of  to  public.  17,  1&  271. 
STYE 

action  of  nuisance  for  erecting.  266.  - 
SUB-CONTRACTOR 

cannot  mainjfcata  an  action*  224* 
engine!  contractor  liable,  from;  negligence  o&  276. 
SUBMISSION  TO  AWARD     . 

,  proof  of*  76,  19dk 
SUBP<ENA 
.     .  psodu«t*ra  of  instrument  under  spo.diu.ter...  64. 

excused,  if  it  subject  to  a  criminal  charge,  forfeiture, 

or  penalty.  Id. 
title  A  eeds  cannot  he  called  for.  leV 
proceedings  under  commission  of  bankrupt  moat  he 

produced.  Id* 
unless  the  assignees  would  he  prejudiced.  Id. 
person  producing,  need  net-he  sworn.  It*. 
mi  tutrfkandum. .  76. 

when  to  he  served.  Id. 
on  remanet  must  he  re-sealed.  Id. 
reasonable  expenses  must  \be  .tendered.  Is*- 
SUBSTITUTED  BILL 

notice  of  dishonour  of.  160. 
when  good,  being  substituted  for  illegal  bifls.  169* 
Consideratumm. 
SUBTENANT 

notice  to  quit,  hy  leases,  inoperative.  330* 
service  of,  on,  bad.  338. 
SUFFERANCE^ 

way  hy,  proof  of.  272. 
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SUFFERANCE,  TENANT  BY.    See  Tenant  by  Sufferance. 
SUGGESTION 

of  breaches,  in  debt  on  bond,  evidence  under.  316.    Sm 
Bond* 
SUNDAY 

bill  stated  to  have  been  presented  on,  when  material.  150. 
bill  dne  on,  to  be  presented  on  previous  day.  158. 

notice  of  dishonour,  good  on  Monday.  161. 
contracts  made  on,  when  illegal.  243.    See  Illegality* 
SURETY 

action  for  money  paid  by.  226.    See  Money  Paid. 
declarations  of  obligee  as  to  payments  not  made  at  the 
time  of  payment,  inadmissible  on  action  by  surety 
against  co-surety.  28. 
discharged  by  time  given  to  principal.  171. 
proof  of  insufficiency  of  sureties  in  replevin  bond.  495. 
the  sureties  competent  witnesses,  in  action  against 
sheriff.  496. 
SURGEON 

declarations  of,  as  to  time  of  child's  birth,  admissible.  20. 
not  privileged  from  disclosing  confidential  communica- 
tions. 91. 
assumpsit  on  his  bill.  202. 

semble,  he  may  recover,  though  not  licensed  by  the 

college.  Id. 
cannot  recover  if  he  practises  as  a  physician.  Id, 
if  he  leaves  a  blank  for  his  fees,  is  hound  by  the  sum 

defendant  pays  into  court.  Id. 
cannot  recover  for  attendance  or  medicine  not  in  his 
own  department.  Id. 

aliter,  if  he  be  both  surgeon  and  apothecary.  Id. 
Defence. 

that  defendant  has  received  no  benefit  from 

plaintiff's  want  of  skill.  203. 
false  representations.  Id. 
amount  of  his  bill,  though  not  paid,  may  be  recovered  in 
trespass  for  seduction.  367. 
SURPLUSAGE 

need  not  be  proved,  where  the  whole  averment  may  be 
rejected.  3d. 

alitor,  if  part  be  essential.  Id. 
stienttr,  in  action  on  warranty  of  goods,  need  net  be 
proved.  Id. 

alittr  terms  of  contract  specially  stated.  55, 36. 
SURRENDER 

possession  of  lease  by  lessor,  with  seals  cut  off,  no  pre 

sumption  of,  17. 
and  admittance  to  copyholds,  proved  by  rough  draft,  59. 
by  operation  of  law,  in  accepting  new  tenant.  144. 

h  h  2 
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SURRENDER— «mt?nti«f. 

of  term,  when  presumed.  326. 

of  copyhold,  how  proved.  347. 
SURRENDEREE 

of  copyhold,  his  title  has  reference  on  admission  to  time . 
of  surrender.  Id. 
SURVEY.    See  Terrier. 

of  manor  when  admissible.  23. 

ancient,  when  admissible.  63. 

of  church  and  crown  lands  admissible.  108. 
SURVEYOR 

admissions  by  surveyor  of  corporation,  evidence  against 
them.  30. 

of  highways,  rendered  competent  by  statute.  86. 

what  remuneration  entitled  to.  224. 
SURVIVORSHIP 

of  plaintiff  must  be  stated  in  actions  ex  contractu.  42.  See 
Parties. 

of  defendant  need  not  be  stated.  42. 
SYMBOLICAL  DELIVERY 

of  goods.  219.     See  Frauds,  stat.  of. 

T. 
TAIL.     See  Tenant  in  Tail. 
TAXABLE  ITEMS,  what  are.  197, 
TAXATION 

of  Pope  Nicholas,  admissible  to  prove  value  of  bene- 
fices.  108. 
TENANCY 

fact  of  may  be  proved  by  parol,  though  there  be  a  lease 

in  writing.  13. 
holding  over  and  payment  of  rent,  conclusive  evidence 

of.  144,  145. 
proof  of  commencement  of.  333,  334.  See  Notice  to  Quit. 
TENANT 

when  he  may  recover  rent  paid  to  wrong  landlord.  231. 
cannot  dispute  title  of  landlord.  47.  143.  330.  356. 
unless  he  has  attorned  by  mistake.  143. 
but  may  show  it  expired.  146. 
when  liable  in  use  and  occupation.  143,  144.  146. 
becoming  bankrupt,  when  liable.  144. 
competent  witness  for  reversioner  in  action  by  him  for 

nuisance.  266. 
when  liable  in  debt  for  double  value.  319.    See  DouUt 

Value. 
when  liable  in  debt  for  double  rent.  321.    See  Double 

Rent. 
for  years,  possession  by,  is  actual  seisin  of  owner  of 
inheritance.  343. . 
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TENANT— vmtinued, 

declaration  of  deceased,   admissible  to  prove  seisin  of 
lessor.  343. 
•    in  possession,  incompetent  to  support  landlord's  title  in 
ejectment.  350 
holding  over  may  maintain  trespass,  quart  clausumfregit. 
378. 
TENANT  at  SUFFERANCE 

may  be  ejected  without  notice  to  quit.  333. 

TENANT  at  WILL 

in  ejectment  against,  demise  must  laid  after  determina- 
tion of  will.  325. 
cannot  be  ejected  without  will  being  determined.  332. 
trespass  quart  etausumfrepi,  by.  380. 
against,  by  lessor,  id. 
TENANT  for  LIFE 

effect  of  fine  levied  by.  328. 

TENANT  in  COMMON 

of  land,  non-joinder  of,  as  defendant,  may  be  pleaded  in 

abatement  in  tort.  47. 
non-joinder  of,  may  be  pleaded  in  abatement  in  cove- 
nant. 312. 
must  make  several  demise  in  ejectment.  325. 
fine  levied  by,  will  not  divest. his  co-tenant's  estate.  328. 
-what  amounts  to  actual  ouster  by,  of  co-tenant.  329. 
the  possession  of  one,  the  possession  of  others.  351. 
where  parties  are  entitled  to  a  wall  as  tenants  in  common* 

382. 
tenancy  in  common  of  defendant  with  plaintiff  or  third 
person  admissible  under  general  issue  in  trespass  q. 
c./.  385. 

bat  not  that  plaintiff  iz  tenant  in  common  with  third 
person.  386. 
trover  will  not  lie  by  one  against  another.  406. 
unless  the  chattel  be  destroyed.  Id. 
TENANT  in  TAIL 

fine  by,  creates  discontinuance  and  tolls,  entry.  328. 
aUter  by  tenant  in  tail  in  remainder.  Id. 
.  .     expectant  on  estate  for  life,  without  impeachment  of 
waste,  cannot  have  trover  for  trees  cut  down  during 
life  estate.  402. 
TENDER 

proof  of  tender  to  marry,  in  action  for  breath  of  promise* 

194. 
of  goods,  to  purchaser,  by  vendor.  206. 
of  money,  need  not  be  proved  in  action  for  not  delivering 
goods.  209. 
--    of  release,  to  or  by  interested  witness  sufficient.  93. 
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of  eonvejance  on  ab  of  real  property,  on  whom  A  lies. 

138.  142. 
of  note*  under  composition  deed  when  sumrient.  MO. 
pies  of.  261. 

operates  as  en  admission.  Id. 

by  whom  tender  must  be  made.  262. 

by  agent,  good.  Id. 
to  whom.  Jd. 

to  clerk  in  the  habif  of  receivmg  tenancy,  good.  id. 
to  attorney  on  record.  Id. 

to  person  at  bia  office.  Id. 
to  servant  at  plaintiff's  boose.  Id* 
to  one  of  several  partners.  Id. 
bat  to  collector  employed  by  solicitor  to  commis- 
sion bad.  Id, 
to  what  amount.  262. 
where  more  than  the  amount  is  tendered.  Id. 
where  there  are  sereral  demands.  Id. 
to  one  of  several  partners,  for  joint  and  several 
debt.  263. 
an  what  kind  of  money.  Id. 

silver  not  good  lor  more  than  40s.  Id- 
bank  or  provincial  notes  not  good,  unless  not  ob- 
jected tO.  Id. 

whether  the  moner  most  be  actually  produced.  Id. 
mat  be  produced  aniens  the  creditor  dispenses 
with  the  production.  Id.  264. 
be  unconditional.  264. 
ipanied  with  counter-claim  bad.  Id. 
th  protest  or  demand  of  receipt.  Id. 
unless  the  tender  is  not  objected  to.  id. 


writ  issued  before  tender.  Id. 
prior  or  subsequent  demand.  Id* 
of  debt  and  costs,  by  defendant  in  custody  on  os.  as. 
and  refusal  by  plaintiff  to  give  discharge,  evidence  of 
malice.  307. 
of  rent  makes  taking  of  distress  illegal,  but  tenant  may 
ive  trespass,  and  bring  case  for 


of  amends  before  distress,  makes  taking  of  cattle  damage 

feasant  wrongful.  337. 
emmet  of  tender  of  rent.  Id. 

before  distress,  makes  taking  unlawful.  Id. 
before  hnponnding,  dotation  nsdawfcL  14* 
'  er  tender  to  bailiff  is  good.  Id. 
to  bailiff's  deputy  bad.  Id. 

by  justice  under  am*.  24  Gen.  H.  «.  44.  482. 
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TERMINI 

in  action  against  carrier,  must  be  "proved  as  laid.  51. 

178. 
proof  of,  in  action  for  disturbance  of  way.  271. 
TERM 

beginning  and  end  of,  noticed  judicially.  40. 
of  years,  surrender  of,  when  presumed.  326. 
existing  terms  of  years  not  within  atat.  of  uses.  326. 
TERMOR 

effect  of  fine  levied  by.  328. 
TERRIER 

ancient,  proof  of.  63. 

must  come  from  proper  repository.  Id. 
proper  repository  of  ecclesiastical  terriers.  Id. 
TESTE 

of  writ,  not  conclusive  evidence  of  time  of  issuing.  47T. 
TESTATOR.    See  Executor. 

judgment  against,  binds-  bis  representatives.  160. 
TIMBER 

agreement  for  purchase  of,  needs  no  stamp.  120. 
owner  of  land,  let  for  years,  may  have  trespass  for  tim- 
ber cut.  377. 
TIME 

variance  in  statement  of,  when  material.  50. 
in  debt  for  usury,  the  day  of  lending.  Idm, 
in  return  day  of  writ.  Id. 
in  date  of  bill  of  exchange.  Id. 
in  acceptance  of  bill.  Id. 
in  indorsement  of  bill.  Id. 
in  trespass.  Id. 
of  signing  judgment  not  proved  by  entry  in  day  book  at 

judgment  office,  55. 
giving  time  to  acceptor  of  bill,  discharges  drawer  and 
indorsers.  171. 
TITLE 

proof  of,  in  action  by  vendor  v.  vendee  of  real  property, 

188. 
defects  in.  Id. 

whether  equitable  defects  sufficient.  Id. 
questionable,  may  be  rejected.  139. 
-when  vendor  must  be  prepared  to  make  out  his  title.  140* 

142. 
vendor  of  lease  not  bound  to  produce  his  lessor's  title.  Id. 
general -proof  of  plaintiff's  title  in  ejectment.   323.    See 

Ejectment. 
proof  of  title  of  executors  and  administrators.  461. 
TOLL 

illegal,  recoverable  in  action  for  money  had  arid  received. 
231. 
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existence  proved  by  old  deed.  23. 

judgments  in  questions  of,  evidence  between  third  per- 
sons. 100. 

depositions  in  cause  between  third  persons  admissible 
on  question  of.  106. 

TONTINE 

.  on  abandonment  of  project,  monej  recoverable.  229. 
TORT 

waiver  of.  32.  145. 
variance  in  statement  of.  47. 
in  parties.  Id.    See  Parties. 
no  variance,  to  prove  part  only  of  cause  of  action. 
Id.  285. 
in  slander  part  of  the  words.  47. 

unless  the  others  qualify  them.  Id. 
in  case  for  disturbance  of  common.  Id. 

•  but  matter  of  contract  must  be  proved  as  laid.  Id. 
so  matter  of  description.  Id. 

•  the  toit  most  be  rightly  described.  Id. 

a  charge  of  tortious  conversion  will  not  sus- 
tain an  imputation  of  felony.  Id. 
improper  stowing  will  not  support  a  count  for 
unskilful  steering.  Id. 
sufficient  to  state  legal  effect.  48. 

negligence  of  servant  the  negligence  of  master. 
Id. 
property  taken  by  wrong  does  not  vest  in  taker.  398. 

TRADING 

sec.  2,  stat.  6  Geo.  IV.  c.  16.  419. 
evidence  of  trading  ceased  before  that  stat.  will  not  sup- 
port commission  issued  after.  420. 
whether  declarations  of  bankrupt,  before  bankruptcy,  are 
admissible  to  prove  trading.  Id. 

what  persons  are  traders  within  sec.  2.  Id. 
what  amounts  to  buying  and  selling.  Id, 
quantum  immaterial.  Id. 
but  occasional  acts  are  not  a  trading.  Id. 
proof  of  ceasing  to  be  a  trader.  421. 
executor  disposing   of  testator's  stock  not  a 

trader.  Id. 
illegal  trading  sufficient.  Id. 
buying  and  selling  land  insufficient.  Id. 
under  the  general  statement  of  "  bujing  and 
selling"  in  commission,  any  trading  may  be 
given  in  evidence.  422. 
what  persons  are  within  the  particular  words  of  see. 
6,  Geo.  IV.  c.  16.  Id. 
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TRANSFER 

of  debt  by  arrangement  between  three  parties,  where 
money  had  and  received  will  lie.  232,  253. 
TREASON 

conviction  for,  renders  witness  incompetent.  78, 
TREATY 

foreign,  how  proved.  60. 
TREES 

value  of  standing  trees  not  recoverable,  on  count  for 

goods  sold.  210. 
excepted  in  lease,  trespass  lies  by  lessor  for  cutting 

down.  380. 
cutting    down,   in   highway,  presumptive  evidence  of 

ownership  of  soil.  381. 
presumption  as  to  ownership  of  trees  growing  on  con- 
fines. 382. 
cut  down  by  stranger  during  lease,  lessor  may  have  trover 
for.  402. 
TRESPASS 

variance  in  statement  of  time  of.  51. 

effect  of  continuando,  and  of  divers  days,  &c.  Id. 
which  party  is   to  begin,  where  justification  pleaded. 

132. 
waiver  of.  145.  308. 

or  case,  when  the  proper  remedy  against  justices,  &c. 
for  false  imprisonment.  372. 
TRESPASS  for  ASSAULT  and  BATTERY.    See  Assault 

and  Battery. 
TRESPASS  for  CRIM.  CON.  358.     See  Crim.  Con. 
TRESPASS  for  SEDUCTION.    See  Seduction, 
TRESPASS  QUARE  CLAUSUM  FREG1T 
evidence  for  plaintiff.  373.  - 
proof  of  possession.  Id. 

any  possession  sufficient  against  wrong  doer* 
Id. 
person  occupying  under  parol  license.  Id. 
tenant  holding  over.  Id. 
commissioners  of  sewers,  &c.  have  not  such 
a  possession.  379. 
owner  of  soil  of  street  or  market  may  have 

trespass.  Id. 
servants  ploughing  land,  evidence  of  posses- 
sion. Id, 
possession  of  key  of  chapel,  with  occasional  li- 
cense to  preach,  not  sufficient.  Id. 
property  or  interest  in  soil  not  necessary.  Id. 
owner  of  herbage,  vesture,  &c.  may*  have 

trespass.  Id. 
so  owner  of  crop  &c«  Id.  380. 
b  h  5 
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TRESPASS  QUARE  CLAUSUM  FREGIT— ocmtbaud.     * 
possession  must  be  immediate.  380. 

therefore  trespass  dots  not  lie  before  entry 
by  beir.  Id. 
•  by  bargainee.  Id. 
by  coousee.  Id. 
by  reversioner.  Id. 
by  lessee  for  years.  Id. 
by  parson  before  induction.  Id. 
lessor,  after  determination  of  estate  at 
will,  may  bare  trespass  besbre  en- 
try. Id, 
mntble  both  lessor  and  lessee  at  will 

may  bare  it.  Id. 
lessor    may    bare    trespass    against 

lessee  at  will.  Id. 
trespass  for  injury  to  trees  excepted 

in  lease.  Id. 
possession  at  time   of  trespass  suffi- 
cient. Id. 
possession  by  relation.  381. 

sufficient  to  maintain  trespass.  Id. 
evidence  of  ownership  of  wastes,  rivers,  walls, 

ditches,  &c.  Id* 
evidence  of  locality  of  premises.  383. 
proof  of  abuttals.  Id. 
proof  of  parish  alleged.  Id. 
evidence  of  trespass  committed  by  defendant. 
Id. 
trespasser  by  previous  command  or  subse- 
quent assent.  Id. 
feme  cmtert  or  infant  cannot  be.  Id. 
master  when  liable  for  trespass  of  his  ser- 
vant. Id. 
principal  liable   for   the  trespass  of    his 
attorney.  Id. 
owner  of  animals,  when  liable  for  their  trespasses. 

384. 
party  a  trespasser  o6  inUw,  by  abusing  an  authority 
in  law.  id. 
party  distraining,  and  remaining  in  possession 
above  fire  days,  only  a  trespasser  for  the  ex- 
cess. Id. 
abuse  of  an  authority  ia  fact  will  not  render 
party  a  trespasser  «6  initio.  Id. 
guardians,  &c,  holding  over,  trespassers  by  6  Anne, 
c.  18.  Id. 
evidence  under  alia  enormia  and  in  aggravation.  Id. 
evidence  under  the  general  issue.  3&. 
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TRESPASS  OUARE  CLAUSUM  FRFdT—*mtmwrf.  ^ 
evidence  of  title  in  defendant.  585. 

either  soil  and  freehold,  or.  tide  to  the  posses- 
sion. Id. 
title  in  third  person,  and  entry  by  his  command.  Id, 
declarations  of  owner  after  trespass,  inadmissi- 
ble to  prove  command.  Id. 
that  defendant  was  tenant  in  common  with  plaintiff. 

Id. 
matter  in  justification  most  be  specially  pleaded.  Id, 
no  defence  under  general  issue  that  plaintiff  is 
join  tenant  or  tenant  in  common  with  third 
person.  986. 
but  it  is  evidence  to  reduce  the  damages* 
Id. 
evidence  under  plea  of  Ubenun  tewtmgntum.  Id. 
evidence  under  plea  of  justification  generally.  Id. 
evidence  on  plea  of  right  of  way.  387. 

under  traverse  of  right  of  way.  Id.  388. 
new-assignment,  where  necessary.  388. 
where  plaintiff  should  both  reply  and  new  assign. 
Id* 
evidence  on  plea  of  right  of  common.  Id. 
evidence  on  plea  of  license.  390. 
TRESPASS  to  PERSONAL  PROPERTY 
form  of  action,  trespass  orcuse.  375. 

where  injury  is  wilful  and  immediate,  trespass.  Id. 
where  immediate,  but  not  wilful,  and  only  negligent, 

trespass  or  case.  Id. 
where  injury  is  not  immediate,  but  consequential, 

case.  376. 
where  injury  is  by  act  of  defendant's  servant,  cup. 

Id. 
where  injury  is  to  property  not  in  immediate  pos- 
session of  plaintiff,  case.  Id. 
evidence  under  the  general  issue.  Id. 
proof  of  possession.  Id. 

constructive  possession  sufficient.  377., 
proof  of  trespass.  Id. 
Defence.  , 

evidence  under  general  issue.  Id. 

goods  not  property  of  Mluintiff.  Id. 

taking  plaintiff's  goods  under  execution  must  be 

pleaded.  378. 
other  matters  of  justification.  Id. 
evidence  in  mitigation.  Id. 
TRESPASS  for  MESNE  PROFITS 
evidence  for  plaintiff.  392.. 
proof  of  his  title.  Id. 
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TRESPASS  FOR  MESNE  PROFITS— continued. 

judgment  in  ejectment  evidence  of  title  from  time  of 
demise.  592. 
where  there  axe  several  demises,  judgment  evi- 
dence of  joint  title.  Id. 
proof  of  re-entry. '  393. 

need  not  be  where  action  is  brought  against 
party  to  ejectment.  Id. 
outer  where  judgmeut  in  ejectment  is  against 

casual  ejector.  Id. 
proof  of  re-entry  by  writ  of  possession  ex- 
ecuted. Id. 
proof  of  defendant's  liability.  Id. 

judgment  in  ejectment  evidence  of  his  posses- 
sion. Id. 
judgment  against  wife  no  evidence  against 

husband.  Id. 
judgment  against  casual  ejector  no  evidence 

against  landlord.  Id. 
judgment  not  evidence  of  time  of  posses- 
sion. Id. 
consent  rule  admits  possession  at  time  of 
declaration.  Id. 
damages.  394. 
Defence. 

statute  of  limitations.  Id. 
bankruptcy  no  defence.  Id. 
acceptance  of  rent  and  waiver  of  costs  no  defence 

under  general  issue.  Id. 
recovery  of  mesne  profits  in  ejectment  under  1  Geo. 
IV.  c.  87.  Id. 
TRIAL 

putting  off  on  absence  of  witness.  77. 
course  of  evidence  on.  131.    See  Course  <f  Evidence. 
TROVER 

judgment  in  action  for  money  had  and  received,  bar  in 
trover  for  same  goods,  the  value  of  which  has  been  re- 
covered. 101. 
so  judgment  in  trespass.  Id. 
evidence  for  plaintiff  in  action  of.  395. 

proof  of  general  property  in  the  good?.  Id. 

owner  of  goods,  in  hands  of  bailiff,  may  have 

trover.  Id. 
so  where  bailiff  wrongfully  transfers  them.  Id. 
proof  of  general  property — vesting  of  the  property. 
Id. ;  and  see  Addenda,  518. 
on  sale 

property'  vests  on  sale,  but  buyer  has  no 
right  to  possession  till  payment.  395. 
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TROVER— «mtin««d. 

in  goods  sold  on  credit,  vendee  entitled  to 

immediate  possession.  395. 
goods  sold  in  bulk  per  ton,  property  does 

not  pass  till  weighed.  396. 
revesting  of  property  sold  on  condition. 
Id. 

or  on  rescinding  of  the  contract.  Id. 
on  the  manufacture  of  goods.  Id. 
on  gift  of  goods.  397. 
on  fraudulent  or  illegal  sale  or  transfer  of  goods. 

Id* 
on  writ  of  execution.  Id. 
on  judgment  for  damages  in  trover.  398. 
when  the  property  vests  in  an  executor  or  ad- 
ministrator. Id. 
property  not  divested  by  wrong.  Id. 
passing  of  property  in  bank-notes,  bills  of  ex- 
change, &c.  Id. 

generally  pass  by  delivery,  and  vest  right, 

without  reference  to  the  title  of  party 

transferring,  but  not  unless  taken  bona 

fide,  and  with  due  caution.  398,  399, 

400. 

proof  of  special  property.  400. 

sufficient  to  maintain  trover.  Id. 

in  some  cases  without  actual  possession. 

Id. 
when    special    owner    may   have    trover 

against  general  owner.  401. 
landlord  distraining  cannot  have  trover.  Id. 
proof  of  possession — what  sufficient  against  a  wrong- 
doer. Id. 
any  possession  sufficient.  Id. 
finder  of  property .  Id. 
purchaser  of  ship  under  defective  title.  Id. 
■  no  proof  of  title  need  be  given.  Id. 
proof  of  right  of  possession.  Id. 

plaintiff  cannot  recover  without  right  to  imme- 
diate possession.  Id.  402. 
proof  of  conversion — direct  conversion.  402. 
taking  goods.  Id. 

using  goods  without  license  of  owner.  403. 
by  person  lawfully  in  possession  dealing  with 

goods  contrary  to  owner's  orders.  Id. 
not  necessary  to  make  conversion,  that  party 
should  deal  with  goods  as  his  own.  Id. 
cases  of  misdelivery  of  goods.  Id. 
taking  property  by  assignment  from  party  not 
owner.  Id. 
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TROVERr-ttmtimi**. 

dealings  by  factors  and  brokers.  403,  404. 
conversion  excused  on  the  ground  of  necessitv. 
404. 
proof  of  conversion — by  demand  and  refusal.   Id. ; 
end  see  Addemda,  518. 
presumptive  evidence  of  conversion.  404. 

refusal  must  be  positive.  Id. 
party  must  have  power  to  deliver  at  time  of  re- 
fusal. 405. 
refusal  by  party  having  a  lien*  no  evidence  of 
conversion.  Id. 

otherwise,  if  be  does  not  insist  on  the  lien, 
id. 
finder  of  goods  refusing  to  deliver  till  title 

proved,  not  guilty  of  conversion.  Id. 
refusal  by  agent,  when  a  conversion  by  princi- 
pal. Id. 
mode  of  making  the  demand.  406. 
proof  of  conversion — by  whom.  Id. 

jointenant  or  tenant  in  common  cannot  hare 

trover  against  his  companion.  Id. 
trover  lies  against  party  to  conversion.  407. 
against  corporation.  Id, 

servant  liable  for  conversion  for  benefit  of  mas- 
ter. Id. 
against  several— joint  aot  of  conversion.  Id. 
Defence 
under  the  general  issue.  Id* 

trover  will  not  lie  for  goods  regularly  sold 
under  a  distress.  Id. 
aliter  for  goods  sold  under  a  wrongful  dis- 
tress. Id. 
license.  Id. 
proof  of  general  lien.  406. 

how  proved.  Id.    See  Lam. 

by  evidence  of  general  usage.   Id.    Sea 
Limi. 
proof  of  particular  lien.  409.    See  lien, 
cases  in  which  a  lien  does  not  arise.  410. 
waiver  of  Hen.  411* 
evidence  in  mitigation.  412. 
by  executor,  when  he  must  prove  his  thle  as  such.  465. 
TKUST 

devises  m,  effect  of,  in  giving  a  legal  estate.  525. 

and  of  deeds  intrust  to  sell.  386. 
psesumption  of  conveyance,  ia  ease  «f  deeds  in  trust. 
Id.    See  Preemption. 
IfiUSTEE 

admissions  by  one  trustee  will  aot  bind  joa-trustee.  28. 
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TRUSTEE— continmd. 

not  taking  beneficial  interest,  a  competent  witness.  85* 
unless  he  is  a  party  to  the  record.  86. 

incompetent  when  party  to  the  record.  87. 

answer  of,  in  Chancery,  not  evidence  against  cestui  que 
trust.  105. 

bankrupt  may  indorse  hill.  155. 

of  roads,  when  l'able,  in  action  for  nuisance.  268. 

for  benefit  of  creditors,  has  a  reasonable  time  for  accept- 
ing lease.  313. 

when  he  takes  a  legal  estate,  and  to  what  extent.  325, 
336. 

competent  witness  in  ejectment.  351  • 

holding  over,  made  a  trespasser  by  6  Anne  c.  18.  384. 

goods  in  possession  of,  will  not  pass  to  his  assignees 
under  6  Geo.  IV.  c.16,  8.72.  444. 

may  sue  hundred  under  7  and  8  Geo.  IV.  c.  31.  502. 
TURVES 

person  having  exclusive  right  of  digging,  may  hare  tres- 
pass q.  c.f.  380. 

U. 

UMPIRE 

appointment  of,  proof  of.  76. 

does  not  require  a  stamp.  122. 
UNDER-SHERIFF 
admissions  by.  30. 
notice  to,  to  produce,  sufficient.  5. 
UNDERWOOD 

agreement  for  sale  of,  growing,  confers  an  interest  in  land. 

120. 
owner  of.  may  trespass  q. c.f.  380. 
UNDERWRITER 

on  same  policy,  competent  witness.  84.  189. 

unless  he  has  entered  into  consolidation  rule.  189. 
USAGE 

of  trade,  when  admissible.  10. 
admissible  to  prove  general  lien.  408. 
USE  AND  OCCUPATION 
assumpsit  for.  142. 

statute  11  Geo.  II.  c.  19.  Id. 
proof  of  plaintiff's  title.  Id. 

defendant  cannot  impeach  it.  14. 

unless  he  has  attorned  by  mistake.  143. 
proof  of  defendant's  occupation.  Id. 

personal  occupation  need  not  be  proved.  Id. 
tenant  quitting  in  pursuance  of  parol  license, 
remains  liable.  Id. 
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USE  AND  OCCUPATION— continued. 

though  landlord  has  put  up  hill.  144. 
.  hut  not  if  landlord  accepts  new  tenant.  Id. 
or  accepts  key  of  house.  Id. 
tenant  liable,  though  premises  burnt  down.  Id. 
tenant  becoming  bankrupt,  not  liable*  if  assig- 
nees accept  lease.  Id. 
assignees  not  liable  for  bankrupt's  use  and 
occupation.  Id. 
tenant  holding  over  and  pajing  rent,  conelusiYe 
evidence  of  tenancy.  Id. 
bat  payment  for  one  quarter  only,  evidence 
of  tenancy  pro  tanto.  145. 
occupation  under  contract  for  sale.  Id* 
occupation  by  a  trespasser.  Id, 
proof  of  situation  of  premises.  Id. 
damages. 

rent,  in  general,  measure  of.  Id. 

unless  tenant  has  not  had  all  the  land.  Id. 
146. 
Defence. 

plaintiff's  title  expired.  Id. 
payment  of  rent  to  reversioner,  in  action  by  his 

assignee.  Id. 
defendant's  occupation  determined.  Id. 
by  acceptance  of  key.  Id. 

delivery  of  key  to  plaintiff's  servant, 
insufficient.  Id. 
by  eviction.  Id. 
by  offer  to  surrender  by  administrator,  who 

has  received  no  benefit.  Id. 
by  premises  becoming  uninhabitable.  Id. 
defendant  treated  as  trespasser.  147. 

by  plaintiff's  recovering  in  ejectment*  Id* 
statute  of  limitations.  Id. 
illegality.  Id. 
recovery  in,  when  a  waiver  of  notice  to  quit.  538* 
USES 

use  upon  use,  latter  not  executed.  325. 
statute  of  uses  does  not  extend  to  copyholds.  Id* 
nor  to  existing  terms  of  years.  Id. 
USURY 

In  action  of  debt  for,  day  of  the  lending  material*  5Q» 
competency  of  the  borrower  as  witness.  84. 
.    when  a  defence  in  actions  on  bills  of  exchange*  168. 
proof,  of,  in  concoction  of  note,  by  letters  of  payee* 
169. 
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VALOR  BENEFICIORUM 

admissible  to  prove  value  of  tenths,  ice.  108. 
VALUE  RECEIVED 

effect  of  these  words  in  bills  and  notes.  149. 
.  VARIANCE 

amendment  under  Lord  Tenterden's  act.  41,  42. 
in  statement  of  contract,  in  the  parties.  42.   See  Parties. 
in  the  consideration.  43.    See  Consideration. 
in  the  legal  effect.  44.    See  Legal  Effect. 
in  statement  of  prescription.  46.    See  Prescription* 
in  statement  of  custom.  46. 
in  statement  of  torts.  47.    See  Torts. 
.  in  statement  of  records,  writs,  &c«  48.     See  Records, 
Writs. 
in  statement  of  deeds.  49.    See  Deeds, 
in  statement  of  time.  50.    See  Time. 
in  statement  of  place.  51.  329.    See  Place. 
in  situation  of  premises,  in  action  for  use  and  occupation* 
145. 
..    in  actions  on  bills  of  exchange.  148. 

in  names.  Id.    See  Bills  of  Exchange. 
in  place  of  payment.  149. 
in  direction.  Id. 
in  consideration.  Id. 
in  statement  of  currency.  150. 
in  proof  of  drawing,  accepting,  ice. .  Id. 
in  presentment.  Id. 
in  actions  on  policies  of  insurance.  179. 

in  statement  of  interest. .  Id. 
in  actions  for  malicious  prosecution.  300. 
.    in  actions  for  excessive  distress.  308. 
in  actions  of  debt  for  rent.  318. 
in  action  of  debt  for  penalties.  322. 
in  ejectment,  under  stat.  4  Geo.  II.  between  rent  due 

and  particulars,  immaterial.  340. 
in  replevin,  on  plea  of  non  dimisit.  355. 

on  plea  of  non  tenuiU  356. 
in  action  against  sheriff,  for  escape  on  mesne  process.  491. 
VENDEE 

when  bound  to  take  goods  not  accordant  to  sample.  208. 
has  a  right  to  inspect  the  whole  in  bulk,  when  sold  by 

sample.  Id. 
what  amounts  to  an  acceptance  of  goods  bj,  under  stat. 

of  frauds.  216,  217,  218.    See  Frauds,  stat.  of. 
where  he  may  give  evidence  in  reduction  of  damages,  in 
action  for  goods  sold.  219;  220. 


by,  mgminst  vendor,  tot  not  completing  his  con- 
139. 
special  action,  or  money  bad  and  received,  to  leunsui' 

deposit.  Jo*, 
where  vendee  may  recover  damages  lor  loss  of  Wr- 

gniu.  199, 140.    And  see  Addmdm   515. 
expenses  of  investigating  title,  cannot  he  recovered 

under  money  paid.  140„ 
special  action,  id. 

panaris'  most   prove  cuutiact  and    defect  of 

vendor's  title.  Jd. 
must  give  particulars  of  defect*.  Id, 
proof  of  payment  of  deposit.  140* 
to  auctioneer.  141. 
money  had  and  received,  to  recover  deposit.  Jo*, 
proof  of  rescinding  contract.  Jd. 
mtevest  not  recoverable.  Id. 
vender  not  producing  his  title  on  the  day,  eon- 
tract  vacated.  142. 
whether  plaintiff  most  prove  tender  of  convey- 
ance. Id. 
plaintiff  cannot  insist  on  objection  not  ansae  at 
time  of  rewinding.  Jd. 
when  liable  for  one  and  occupation,  on  contract  going  ofc 

145. 
when  ho  may  be  ejected,  without  notice,  on  non-payment 

of  purchase  money.  33t. 
when  entitled  to  the  possession  of  goods  purchased.  395. 
See  Xroofi  • 
VENDOR 

his  duty  to  tender  goods  sold.  206. 
niayreseU  goods,  where  purchaser  refoses  to  acoep^  SOT. 
assumpsit  by,  against  vendee  for  not  performing  his  con- 
tract. 136. 

proof  of  the  contract.  Jd. 

what  required  by  statute  of  frauds.    M.    Sen 
Frauds. 
proof  of  perfornmnoo  of  conditions  pruueuuul.  137. 
dispensation  with.  138. 

when  vendor  is  hound  to  tender  con vejanto.  Id. 
proof  of  title.  Jd. 

subscribing  witnesses  to  deeds,  need  not  bo 

called.  Jd. 
sufficient,  to  show  title  at  time  of  trial.  Jd. 


wilful  misdescription.  Id* 

puffing.  Jd. 

defect  in  phuntnT s  title,  Jd.  UP. 
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VENDOR— cofUiiwai. 

where  several  lots  sold,  whether  vendee  can  be 

compelled  to  take  one  only.  1S9. 
conveyance  under  power  of  attorney.  Id. 
proposal  retracted.  Id. 
effect  of  taking  bill  or  note  in  payment.  249.    See  Pay* 

meut. 
when  he  may  maintain  trover  for  goods  sold  on  condition. 

396. 
has  lien  on  goods  sold  for  the  price.  409. 
VENUE 

when  place  named  can  be  ascribed  to,  not  material  to  be 

proved.  61. 
in  debt  for  penalties.  321. 
in  actions  against  justices,  constables,  &c«  458* 
VERDICT 

.proof  of.  56. 

when  necessary  to  prove  judgment.  Id. 
when  nisi  prius  record  and  posta*  sufficient.  Id. 
effect  of.  in  rendering  a  witness  interested.  81,  82,  83. 
effect  of,  in   general,    as  between  parties  privies  and 

strangers.  99  to  102.    See  Judgments. 
admissibility  in  civil  cases,  of  verdicts  in  criminal  cases* 
102. 
TESTRY  BOOK 

entry  in,  evidence  of  election  of  parish  officer.  113. 
so  of  repairs  of  pew.  Id, 
VIDELICET 

effect  of.  50. 
VISITATION  BOOK 

of  heralds,  evidence  of  pedigree.  113* 
VOIRE  DIRE 

examination  on.  80,  81.    See  WUrnm, 
VOLUNTARY  ESCAPE 

on  count  for  plaintiff,  may  prove  a  negligent  escape.  41* 


W. 

WAGER 

witness  cannot  render  himself  incompetent  by,  80. 
WAGES 

servants.  203.    See  Servant. 

presumptive  proof  of  payment  of.  14. 
WAIVER 

of  tort.    See  Tort. 

of  liability  of  acceptor  of  bill.  171. 

of  notice  and  demand  in  action  for  double  value.  320* 

of  notice  to  quit.  338.    See  Notice  to  Quit. 
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of  forfeiture.  341. 
of  lien.  411.    See  Hen. 
WALL 

presumptive  evidence  of  ownership  of.  381, 382* 
WANT  of  PROBABLE  CAUSE 

proof  of,  in  action  for  malicious  prosecution.  302. 
in  action  for  malicious  arrest.  306. 
WARRANT  of  ATTORNEY 

preparing:,  a  taxable  item.  197. 
WARRANTY 

cannot  be  added  by  parol  evidence  to  written  contract.  9* 
variance  in  statement  of.  44. 
of  horse,  in  receipt,  requires  no  stamp.  120. 
proof  of  compliance  with,  in  actions  on  policies.  180* 
of  warranty  to  "  depart"  or  ,f  sail."  Id. 
of  warranty  that  ship  is  of  particular  nation.  181. 
sufficient  to  show  ship  neutral   when  risk  com* 

menced.  Jd. 
of  implied  warranties.  Id. 
of  seaworthiness.  Id. 

upon  whom  onus  of  proof  lies.  Id. 
negligence  of  crew,  no  breach  of  warranty*  Id. 
no  implied  warranty  of  ship  being  documented* 
Id. 
-  ship-builders  may  state  opinion  is  to  seaworthi- 
ness. Id. 
immaterial  in  what  part  of  policy  warranty  is  writ* 
ten.  182. 

not  good  on  separate  paper.  Id. 
may  be  waived  by  memorandum  without  stamp* 
Id. 
evidence  in  assumpsit  on  warranty  of  a  horse.  190*    See 

Hone, 
effect  of  warranty,  on  sale  of  goods,  in  mitigation  of 

damages.  220. 
infant  not  liable  on  a  warranty.  246. 
WASTE 

encroachment  on,  adverse  possession  when  a  bar  to  the 

lord.  352. 
possession  of  by  tenant,  when  a  bar  to  his  landlord.  Id. 
presumption  as  to  the  ownership  of  waste  land  adjoining 
highways.  381. 

WATERCOURSE  

presumption  of  right  to.  16.    See  Piuumptim, 

WAY  _mf__ 

presumption  of  grant  of.  16.    See  Prtmmptt**.         ^^ 
'    presumption  of  dedication  of,  to  the  public.  IT,  18.  See 
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public,  judgment  on  question  of,  evidence  between  .third 

persons.  101. 
evidence  in  action  for  disturbance  of.  270. 
right  of  way,  proof  of.  Id. 
if  &ubUc.  PWiiFmu.t  .how  .  p^icuW  I-**, 

what  constitutes  a  highway.  Id.  271 . 
private    way,   particular    description  of  must  be 
proved.  271. 
for  all  carriages,  whether  it  includes  all  cattle. 

Id. 
where  carriages  of  a  particular  kind   cannot 

pass.  Id. 
proof  of  the  termini.  Id. 
proof  of  way  of  necessity.  Id. 
damage,  in  case  of  injury  in  highway.  272. 
defence.  272. 

inclosure  act.  Id. 
no  grant.  Id. 

way,  by  sufferance  only.  Id. 
evidence  on  plea  of  right  of  way  in  trespass  q.  c.f.  387. 
WHARFINGER 

receipt  by,  of  goods  above  202.  admissible  without  stamp. 

121. 
liable  as  a  common  carrier.  278. 
misdelivery  of  goods  by,  a  conversion.  403. 
has  a  general  lien  on  goods.  408. 
WIDOW 

cannot  be  examined  as  to  conversations  with  her  late 
husband.  90. 
WIFE 

declarations  of,  when  admissible  in  action  for  crim.  con. 

22.  91.  362. 
admissions  by.  31. 

not  evidence  against  husband.  Id. 

unless  she  is  his  agent.  Id. 
evidence  for  husband,  when.  Id. 
character,  evidence  of,  when  admissible.  37,  38.    See 

Character. 
omission  of  her  name,  in  statement  of  a  deed  to  which 

she  is  party,  no  variance.  49. 
inadmissible  witness  for  or  against  her  husband.  90. 

unless  with  his  consent.  Id. 
woman  who  cohabits  with  man  admissible.  Id. 
whether  answer  of  married  woman  is  admissible  against 

her  after  her  husband's  death.  106. 
cannot  indorse  a  bill.  155. 

unless  she  be  agent  for  her  husband*  Id. 


Ikdex. 


jslimij  of  goods*  to,  proof  of,  inaction  against  husband. 
214. 


where  living  with  husband  he  is  liable  to  any  extent. 

Id. 
where  living  separate,  for  necessaries.  Id. 
presumed  assent  of  husband  may  be  negatived.  Id. 
by  showing  credit  to  wife.  Id. 
that  she  had  separate  allowance,  of  which  plain- 
tiff had  notice.  Id. 
where  parted  by  consent,  husband  stffl  liable.  Id. 
and  pending;  a  suit  for  alimony.  Id. 
and  after  a  divorce  and  decree  for  alimony,  not 
paid.  215. 
where  divorced  ooteitaa,  husband's  liability  ceases.  Id. 
so  where  wife  elopes,  or  is  dismissed  for  adultery.  Id. 
m&tier  where  she  leaves  for  fear  of  violence,  or  is  cause- 
lessly dismissed,  id. 
plaintiff  must  show  the  circumstances  of  the  separation. 
Id. 
proof  of  marriage,  or  of  cohabitatioo  sufficient.  Id. 
af  cohabitiag,  no  defence  that  plaintiff  knew  there 
waa  no  marriage.  Id. 

but  liability  of  defendant  ceases  with  cohabi- 
tation. Id. 
statement  of  account  by,  insufficient  to  charge  husband. 


account  stated  with,  husband  may  sue  on.  Id. 
when  coverture  is  a  defence  in  assumpsit.  241.    See 


set  off  in  ease  of  debt  due  from.  253. 
incompetent  to  prove  non-access.  345. 

but  assy  prove  connexion  with  another  man.  Jo. 
incapable  of  making  a  will.  Id. 
cannot  be  a  trespasser  by  precedent  command,  or  aubse- 

qnent  assent.  383. 

WILL 

secondary  evidence  of  probate.  8. 
ordinary  s  register,  secondary  evidence  of.  Id. 
parol  evidence  admissible  to  set  it  aside  for  fraud.  10. 
latent  asabignttv  in,  may  be  explained  by  parol  evidence. 
12.  See  IM  Endears, 
earn**  patent  ambiguity.  Is*, 
descriptions  in,  evidence  in  questions  of  pedigree.  19. 
more  thaa  30  years  old  proves  itself.  70. 
'     proof  of.  72. 

production  of,  necessary.  72. 
secondary  evidence.  72,  73. 
what  nil  will  n  must  be  called.  79. 


Index*  895 

« • 

WILL— eontintted. 

what  signing1  sufficient  within  stat.  of  frauds*  7S« 
what  attestation  sufficient.  Id* 
where  the  witnesses  are  dead,  or  deny  the  attee> 
tatiosu  74. 
where  the  will  is  30  yean  old,  it  proves  itself.  Id, 

time  computed  from  date  of  will.  78. 
how  impeached,  in  ejectment  by  devisee*  345. 
void  from  idiocy  or  non  sane  memory.  Id. 
revoked  by  subsequent  will.  Id. 
by  other  writing.  346. 
by' cancelling.  Id* 
by  implication.  Id. 
WILL,  Tenant  at.    See  Ttmrnt  at  WUL 
WINDOWS.    SeeLigtofc 
WITNESS 

admissions  by,  in  court,  evidence  against  him.  S5» 
.    privilege  of,  in  speaking  defamatory  words*  295. 
attesting,  must  be  called.  64. 

though  the  party  has  admitted  his  signature.  Id, 
evidence  of  witness's  hand-writing  admitted,    if 
dead,  blind,  insane,  infamous,  abroad,  or  not  to 

be  found.  Id, 
what  sufficient  evidence  that  he  is  not  to  be  found. 

Id. 
identity  of  party  executing  must  appear.  65. 
identity  of  name  sufficient.  Id. 

even  where  party  a  marksman.  Id. 
evidence  of  party's  hand-writing  not  necessary. 

Id. 
if  witness  sick,    his   hand-writing   cannot   be 

proved.  Id. 
if  incompetent  at  time  of  attestation,  nullity,  and 
hand-writing  of  party  must  be  proved.  Id. 
unless  party  knew  nimto  be  incompetent.  Id, 
where  name  of  witness  fictitious,  or  if  he  denies  the 
execution,  or  has  attested  without  request,  the 
hand-writing  of  the  party  may  be  proved.  Id. 
where  two  witnesses,  and  one  is  incompetent,  the 

other  must  be  called.  Id. 
need  not  be  called,  where  document  more  than  30 

years  old.  70. 
nor  where  party  producing  a  deed,  claims  an  in- 
terest under  it.  Id.    See  Execution  of  Deed, 
what  necessary  on  execution  of  will.  731 
-    attendance  of,  how  procured.  76. 

by  subpoena.  Id,    See  SnJbpcma. 
or  habeas  corpus  ad  testificandum.  77* 
protected  from  *rrestr  Id, 
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patting  off  trial  on  absence.  77. 
practice  in  K.  B.  Id. 
but  not  in  C.  P.  Id. 
notice  of  motion  must  be  given.  Id. 
form  of  affidavit.    Appendix. 
incompetency  from  want  of  understanding.  77. 
idiots  and  lunatics.  Id. 
children.  Id. 
incompetency  from  want  of  religious  principle.  78. 
atheists  inadmissible.  Id. 

alitor  persons  believing  in  a  God.  Id. 
form  of  oath.  Id. 
time  and  manner  of  inquiry  into  witness's  belief. 

Id. 
quakers  admissible.  Id. 
incompetency  from  infamy.  Id. 

persons  convicted  of  treason,  felony,  crimen  falti,  Ate. 
of  certain  conspiracies  Id.  79. 
other  offences.  79. 
judgment  must  be  proved.  Id. 

admission  insufficient.  Id. 
competency  how  restored.  Id. 

by  pardon,  7  and  8  Geo.  IV.  c.  28.  Id. 
by  suffering  the  punishment,  9  Geo.  IV.  c.  32. 
Id. 
conditional  pardon.  80. 

effect  of  escaping  from  confinement.  Id. 
cannot  be  restored  in  perjury,  or  subornation  of 
perjury,  by  pardon.  Id. 
incompetency  from  interest.  65. 

where  interested  at  time  of  attestation,  hand -writ- 
ing of  party  must  be  proved.  65. 
when  he  becomes  interested  afterwards,  witness's 
hand-writing.  Id. 
unless  party  himself  confers  the  interest.  Id. 
in  case  of  wills,  made  competent  by  25  G.  II.  c.  6. 
75. 

not  extended  to  wills  of  personalty.  Id. 
objection  to  interest,  when  taken.  80. 

examination  on  the  voire  dire.  Id. 
time  of  acquiring  interest  and  amount.  81. 
witness  fraudulently  acquiring  an  interest  admis- 
sible. Id. 
aliter  without  fraud.  Id. 

becoming  interested  by  operation  of  law,  his 
hand-writing  may  be  proved.  Id.  65. 
9  amount  of  interest  immaterial.  81. 
what  is  such  an  interest  ts  excludes.  Id, 
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•  where  witness  directly  interested.  82. 
residuary  legatee.  Id. 
tenant  in  ejectment.  Id. 
party  to  be  paid  out  of  sum  recovered.  Id. 
where  verdict  for  plaintiff  would  he  evidence  for 
witness,  incompetent  for  plaintiff.  Id. 
customary  commoner.  Id. 

aliter  commoner  by  prescription.  Id. 
party  who  is  to  have  the  lands  recovered.  Id. 
or  who  is  to  pay  plaintiff  if  he  fails.  Id. 
driver  of  plaintiff's  carriage  which  has  been  in- 
jured. Id. 
where  verdict  for  plaintiff  would  he  evidence  against 
witness,  incompetent  for  defendant.  Id. 

servant  in  action  for  negligence.  Id. 

or  agent.  Id. 

bailiff,  in  case  for  excessive  distress.  Id. 

officer  of  sheriff.  83. 
aUter  his  assistant.  Id. 

landlord,  in  action  against  sheriff  for  false  return 
in  paying  over  rent.  Id. 

bail  or  wife  of  bail.  Id. 

or  party  depositing  money  in  lieu  of  bail.  Id. 

mode  of  rendering  bail  competent.  Id. 
proohein  amy  or  guardian.  Id. 
party  who  will  be  turned  out  of  possession.  Id. 
bankrupt,  to  support  commission.  Id. 

unless  he  has  certificate,  and  has  released.  Id. 

his  admissions.  84.    See  Admissions. 
insolvent.  Id. 
creditor  of  insolvent.  Id. 
what  is  not  such  an  interest  as  excludes.  Id. 
standing  in  the  same  situation  as  the  party.  Id. 

as  guilty  of  same  assault.  Id. 

underwriter  on  same  policy.  Id. 
witness  believing  himself  interested.  Id. 
borrower  of  money  on,  usury  in  action  for  penalties 
against  lender.  Id. 

witness  proving  property  in  himself  in  trover.  Id. 
equally  interested  on  both  sides.  Id. 

agent  liable  to  both  parties.  Id. 

payee  of  accommodation  note.  Id. 
that  witness  would  be  exposed  to  an  action.  85. 

corporator  to  prove  usage  of  office.  Id. 

bond  surety  for  administrator.  Id. 
persons  not  taking  beneficial  interest.  Id. 

trustees.  Id. 

i  i 
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executors  m  trust.  85* 
creditor  who  lias  assigned  his  debt.  Id. 
agents,  factors,  servants*  apprentices,  and  ear- 
ners. Id. 

agent  contracting  for  goods  in  his  own  name, 
incompetent  to   prove    that   he  bought  as 
agent.  Id. 
rale  as  to  agents  not  extended  to  tortious  acts. 

id. 

nor  to  agents  in  particular  transactions.  Id. 
informers  when  competent.  Id. 
persons  rendered  competent.  Id. 
br  statute.  Id. 
inhabitants.  86. 
party  robbed.  Id. 
surveyor  of  highways.  Id. 
incompetency  from  interest,  how  removed.  93.   Vide 

incompetency  from  being  party  to  the  suit.  86. 
though  only  a  trustee.  Id. 
corporator  incompetent  in  action  by  corporation. 

87. 
though  not  nominally  a  party,  yet  if  substan- 
tially so.  Id. 

as  partner  in  action  against  co-partner.  Id. 
trustee  suing  by  treasurer  of  company.  Id. 
but  party  robbed  is  competent.  Id. 
in  action  for  malicious  prosecution,  evidence  of 
defendant,  on  former  proceedings,  admissible 
for  him.  Id. 
party  cannot  be  compelled  to  give  evidence  for 
opposite  party.  Id. 

•filer  by  consent.  Id.    And  see  Addend*.  515. 
competency  of  co-defendant.  88. 
party  who  is  arbitrarily  made  co-defendant.  Id. 
where  nothing  is  proved  against  one  defendant, 

he  may  be  acquitted  and  admitted,  la*, 
time  of  taking  acquittal.  Id. 
party  who  pleads  in  personal  discharge,   after 
verdict.  Id. 

bankrupt  pleading  his  bankruptcy  and  certifi- 
cate. Id. 
there  must  be  an  acquittal,  or  •*&  prmequi.  Id. 
co-defendant  in  action  er  emtracta,  suffering  judg- 
ment bv  default,  incompetent.  Id. 
mBter  in  tort,  for  his  co-defendant,  but  not  for 
plaintiff.  89. 
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competency  of  co-trespasser  and  co-contractor.  89. 
co-trespasser  competent  for  either  party.  Id. 
co-contractor  not  competent  for  defendant.  Id. 

aliter  tor  plaintiff.  Id. 
dormant  partner  of  plain  tiif  cannot  be  called  for  him. 
Id.  90. 
incompetency  of  husband  and  wife.  90. 

incompetent  for  or  against  the  other.  Id. 

but  not  if  tbe  evidence  merely  extend  to  expose 

the  party  to  legal  demand.  Id. 
or  if  husband  consent.  Id. 
widow  cannot  be  examined  as  to  conversations 

with  her  late  husband.  Id. 
woman  cohabiting  with  man  competent..  Id. 
declarations,  of  husband  and  wife,  when  admissible. 
Id. 
in  actions  for  crim.  con.  Id. 
incompetency  of  counsel  or  solicitor.  91. 

counsel,    solicitors,  and  attarnies,  privileged  per- 
sons. Id. 
so  their  clerks  and  interpreters.  Id. 
so  magistrate,  or  agent  of  government,  as  to 
matters  of  state.  Id. 
what  matters  an  attorney  may  disclose.  Id. 

matters  not  confided  to  him  in  his  professional 
capacity.  92. 

after  termination  of  suit.  Id. 

which  he  might  have  known  without  being 

entrusted  as  attorney.  Id. 
matters  of  mere  fact.  Id. 
whether  matters  not  relating  to  a  suit.   Id, 
and  Addenda. 
court  wiU  prevent  an  improper  disclosure,  unless 

client  consents.  93. 
if  examined  by  his  client  as  to  confidential  matter, 
may  be  cross-examined  thereon.  Id. 
incompetency  from  interest,  how  removed.  Id* 
by  release  or  payment.  Id. 

from  guardian,,  insufficient.  Id. 

to  residuary  legatee,  what  sufficient.  Id. 

execution  and  tender  of   release  by  witness 

sufficient,  though  refused.  IcL 
so  tender  of  release  to  witness.  Id. 
from  one  of  several  plaintiffs  sufficient.  Id. 
bail,  how  rendered  competent.  Id. 
examination  of  witnesses.  Id. 

•rdeiing  them  out  of  court.  Id. 
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attornies  excepted.  94. 

consequence  of  witness  remaining  after  order. 
Id. 
leading  questions,  what  are.  Id. 

names  of  partners  may  be  suggested.  Id. 
adverse  witness  may  be  examined  as  on  cross- 
examination.  Id. 
examination  as  to  particular  contents  of  letter. 

Id. 
to  contradict  witness  on  other  side.  Id. 
cross-examination.  95. 

papers  produced  under  notice.  6. 
practice  as  to.  95. 
leading  questions  may  be  put.  Id, 
not  as  to  irrelevant  facts,  for  the  purpose  of  discre- 
dit. Id. 
party  merely  producing  papers  need  not  be  sworn, 
and  cannot  be  cross-examined.  Id. 
but  witness,  who  gives  no  evidence  for  party 
calling  him,  may.  Id. 
witness  recalled  may  be  cross-examined.  Id. 
as  to  contents  of  letter,  &c,  written  by  witness.  Id. 
wrong  witness  cannot  be  cross-examined.  Id* 
credit  of  witness,  how  impeached  and  supported.  96. 
former  statements  at  variance.  Id. 

but  witness  must  be  previously  particularly  ex- 
amined as  to  those  statements.  Id. 
may  be  re-examined  upon  them.  Id. 
former  statements  confirming  the  evidence  inadmis- 
sible. Id. 
witness  disproving  case  of  party  who  calls  him.  Id.  97. 
privilege  of  not  answering  questions.  97. 

questions  exposing  witness  to  punishment  or  crimi- 
nal charge.  Id. 
privilege  must  be  claimed  at  first.  Id. 
objection  must  come  from  witness.  Id, 
questions  tending  to  forfeiture  of  estate.  Id. 

alitor  debt  or  liability  to  suit.  Id. 
questions  tending  to  degrade.  Id. 

if  witness  answers,  it  is  conclusive.  Id. 
questions  injurious  to  the  interests  of  the  state.  Id, 
admissibility  of  opinion  of  witness.  98. 

on  questions  of  skill.  Id.  Addenda,  515. 
effect  of  sea-bank.  98. 
forged  seal.  Id. 
consequences  of  disease.  Id. 
facts  varying  terms  of  insurance.  Id.  188. 
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sea- worthiness.  9ft.  181. 
result  of  foreign  laws.  98. 
memory  of,  how  re  I  re  shed.  Id. 

what  degree  of  recollection  is  necessary.  Id. 
whether  the  memorandum  must  be  made  by  himself. 

Id.  9% 
if  blind,  paper  may  be  read  to  him.  99. 
counsel  on  other  side  has  right  to  inspect  paper, 
without  being,  bound  to  read  it  in  evidence.  Id. 
competency  of  witnesses  in  actions  on  bills  of  exchange. 
172. 
of  drawer — in  general  competent  for  either  side.  Id. 
not  competent  for  acceptor  of  accommodation 
bill.  Id. 

unless  bankrupt  and  certificated.  Id, 
one  of  several  partners  competent  to  show  want 
of  authority  in  partner  actually  drawing.  Id. 
competent  to  prove  gaming  consideration.  Id. 
of  indorser — in  general  competent  for  either  side. 
173. 
whether  admissible  being  released,  in  action  by 
indorsee  v.  acceptor,  to  prove  that  he  only 
delivered  the  bill  to  plaintiff  as  agent.  Id. 
of  drawee  or  acceptor.  Id. 

competent  to  prove  no  effects  of  drawer  in  his 

hands.  Id. 
whether  acceptor  competent  to  prove  set-off  in 

action  against  drawer.  Id. 
declarations  of  drawee  when  admissible  to  prove 

want  of  effects.  Id. 
acceptor  not  competent,  if  under  the  circum- 
stances liable  to  costs.  174. 
competency  of  witnesses  in  actions  on  promissory  notes. 
177. 
of  makes — competent  for  either  party.  Id. 
of  indorser — competent,  in  general,  for  either  party* 

payee  of  accommodation  note  incompetent  for 
maker.  Id. 
but  competent  for  holder.  lid. 
competency  of  witnesses  in  actions  on  policies  of  insur- 
189. 
underwriter  competent  fox  other  underwriters  on 
same  policy.  Id* 
unless,  ha  has  entered  into  consolidation  rule* 
UL 
captain  not  competent  to  prove  sea-worthiness.  Id, 

i  i  3 
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nor  for  defendant  to  disprove  barratry.  189. 
but  competent  to  prove  that  ship  sailed  on  voy- 
age insured.  Id. 
party  jointly  interested  incompetent.  190. 
protest  of  captain  inadmissible  to  prove  facts.  Id. 
bat  admissible  to  contradict  him.  Id. 
competency  of  witnesses  in  actions  on  warranty  of  horses. 
19S,  193. 

whether  former  proprietor  of  horse,  who  has  sold 
with  warranty,  is  competent  to  prove  soundness. 
Id. 
competency  of,  in  action  for  malicious  arrest.  307. 
competency  of  witness  in  action  for  excessive  distress. 

310. 
competency  of  witness  in  ejectment.  350. 

tenant  in  possession  incompetent   to  support  his 

landlord's  titl?.  Id. 
third  person  when  incompetent  to  prove  himself  te- 
nant in  possession.  Id. 
where  both  parties  claim  under  same  landlord,  whe- 
ther he  is  competent  witness.  Id. 
heir  apparent  competent.  Id. 
aliter  remainder-man.  Id. 
executor  competent.  351. 
so  bare  trustee.  Id. 

assignees  of  the  premises  incompetent.  Id. 
competency  of  witnesses  in  replevin.  357. 

whether  declarations  of  person,  under  whom  de- 
fendant makes  cognisance,  are  evidence  for  plain- 
tiff. Id. 
sureties  in  replevin  bond,  incompetent  for  plaintiff. 

358. 
party  named  as  tenant  in  the  avowry  when  compe- 
tent. Id. 
competency  of   witnesses  in'  actions  by  assignees  of 
bankrupts.  451. 
bankrupt  incompetent  to  support  commission.  450. 

or  to  disprove  act  of  bankruptcy.  451. 
or  to  explain  act  which  may  defeat  his  commission. 
Add.  to  p.  450. 

incompetent  to  increase  the  estate.  450. 
unless  certificated  and  he  has  released.  Id* 
when  competent  to  prove  loss  at  play  in  action 

on  9  Ann,  c.  14.  Id. 
competent  to  diminish  the  fund.  451. 
release  to  assignees    inoperative  in  suit  by 
crown*  Id, 
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when  one  of  several    defendants    pleads  his 
bankruptcy,  and  a  not.  pros,  is  entered  as  to 
him.  451. 
may  be  called  to  prove  handwriting  of  commis- 
sioners. Id. 
whether  he  may  be  called  to  prove  defendant's 

knowledge  of  his  insolvency.  Id. 
bankrupt's  wife  incompetent  to  prove    act  of 
bankruptcy.  Id. 
sembU  not  competent  to  increase  the  fund* 
Id. 
creditor  incompetent  to  increase  the  estate.  Id. 
or  to  support  the  commission.  Id. 
but  competent  to  overthrow  petitioning  credi  - 

tor's  debt.  453. 
when  competent  witness  from  necessity.  Id. 
competent  where  he  has  sold  his  debt.  Id. 
petitioning  creditor  may  be  called  to  upset  but 

not  to  support  the  commission.  Id. 
declarations  of  petitioning  creditor  when  ad- 
missible. Id. 
commissioner  and  assignee  when  competent.  453. 
competency  of  witness  in  action  against  sheriff  for  taking 

plaintiff's  goods.  487. 
competency  of  witness  in  action  against  sheriff  for  taking 

insufficient  pledges  in  replevin.  496. 
competency  of  witness  in  action  against  sheriff  for  a  false 

return.  497. 
competency  of  witnesses  in  actions  against  hundredors. 
506. 

WORDS 

action  for.  285.     See  Defamation. 

WORK  and  LABOUR 

assumpsit  for.  221. 
plaintiff's  proofs, 
the  contract.  221. 

where  special  contract  has  been  executed,  plain- 
tiff may  recover  on  indebitatus  count.  Id. 
where  work  not  pursuant  to  contract,  defendant 
may  repudiate.  Id. 

but    plaintiff  may  recover    if   defendant 

adopts  it.  Id. 
so  where  additional  work  is  done.  Id.  222. 
mode  of  charging  in  case  of  extra  work.  Id. 
where  contract  in  writing  it  must  be  produced 
though  action  is  for  extras.  Id. 
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unless  extras  be  done  wider  e&parte  order. 
222. 
liability  of  member  of  building  society.  Id. 
gratuitous  work  and  labour.  Id. 
master  may  sue  for  work  and  labour  of  appren- 
tice after  desertion.  Id. 
particular  species  of  work  and  labour,  evidence 

under  general  count.  Id. 
value  of  "materials  found"  not  recoverable  on 
count  for  work  omitting  those  words.  223. 
of  chattels  manufactured  from  plaintiff's 
ewo  materials  not    recoverable  under 
this  count.  Id. 
repairs  of  ship*,  liability  in  case  of.  Id.    See 
Ship. 
performance  of  work  at  defendant's  request.  224. 

if  defendant  does  not  acquiesce  in  the  work, 
plaintiff  must  snow  it  dose  according  to 
order.  Id* 
subcontractor  cannot  sue.  Id. 
value.  Id. 

remuneration  of  surveyor.  Id. 
Defence 

that  work  was   not  done  according  to  order. 
235. 
that  defendant  has  received  no  benent.  Id. 
but  if  be  has  received  some  ho  matst  pay 
pro  tanto.  Id.  sed  qturre. 
interest  not  recoverable  on  money  due  for.  236. 
servant  paid  quarterly,  and  tortiously  discharged  in  middle, 
may  recover  whole  on  this  count.  203.  See  Servant. 
WRIT 

secondary  evidence  of,  what  sufficient.  7. 
variance  in  statement  of.  48,  49. 
proof  of.  56. 

when  gist  of  the  action.  Id. 
when  inducement  only.  Id. 
suing  out  of,  may  he  proved  by  parol,  in  action  on  attor- 
ney's bill.  199. 
real  time  of  suing  out,  may*  be  proved  in  opposition  to 

teste.  477. 
need  not  be  proved  in  action  against  sheriff  for  taking 

plaintiff**  goods.  483. 
writ  of  ctpi  corpus  evidence  against  sheriff  in  action  for 

escape*  491. 
void  writ  a  defence  in  action  against  sheriff  for  escape. 
494. 
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WRITTEN  CONTRACT— See  Parol  Evident*. 
WRONG  DOERS 

no  contribution  amongst.  226. 

infant  cannot  set  op  his  infancy.  254. 

declarations  of  one  of  several,  when  admissible  for  or 
against  others.  S74. 

any  possession  sufficient  to  maintain  trover  against.  401. 


THE   END. 
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ERRATA. 


Page  181,  line  3,  for  D' Israeli  r.  Howett,  read  D' Israeli  r. 

Joivett. 

—  234,  —  10,  for  Blaney  v.  Henricks,  2  Wilson,  205,  read 

htaney  y.  Hendricks,  2  W.  Blade,  761. 

—  238,  —     6,  for  Abbott  on  Shipping,  96,  read  76. 

—  262,  —  21,  for  Barrett  r.  Dure,  read  Barrett  v.  Deere. 

—  504,  —  17,  for  Inhabitants  of  Wenford,  read  Wonford. 
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1.  A  TREATISE  on  the  LAW  of  ACTIONS  relating  to 
REAL  PROPERTY,  comprising  the  following  Titles  :— 
1.  Real  Actions. — 2.  Actions  on  the  Case  for  Nuisance  and 
Disturbance. — 3.  Action  on  the  Case  in  the  Nature  of 
Waste. — 4.  Action  on  the  Case  for  Dilapidations. — 5.  Action 
on  the  Case  for  Slander  of  Title. — 6.  Assumpsit  on  the  Sale 
of  Real  Property. — 7.  Assumpsit  for  Use  and  Occupation. — 
8.  Covenant.— 9.  Debt  for  Rent. — 10.  Debt  for  Use  and 
Occupation. — 11.  Debt  for  double  Value. — 12.  Debt  for 
double  Rent* — 13.  Ejectment. — 14.  Replevin* — 15.  Trespass 
Quare  clausum  fregit. — 16.  Trespass  for  Mesne  Profits.  By 
H.  Roscoe,  Esq.,  Barrister  at  Law.  in  Two  Vela,  royal 
octavo,  price  1/.  15s. 

2.  A  DIGEST  of  the  LAW  relating  to  BILLS  of  EX- 
CHANGE, PROMISSORY  :NOTES,  and  BANKERS* 
CHECKS ;  with  an  Appendix  containing  the  Statutes  and 
Precedents.  By  H.  Roscob,  Esq.,  Barrister  at  Law.  Duo* 
decimo.    Price  15*.  boards. 

3.  .ATTORNIES'  PRACTICE  in  the  EXCHEQUER  of 
PLEAS,  being  a  Practical  Summary  of  the  course  and  form 
of  Proceeding  at  Law,  by  the  Exchequer  Process. 

B.  I.  Giving  a  full,  explicit,  and  correct  Account  of  the 
Gaund  Business  af  the  CourL  The  Office  of  Pleas.  The  various 
Officers  of  the  Court  therein.  The  Effect  and  Operation  of  the 
recent  Statute  of  the  1  Will.  IV.  c.  70,  and  all  the  new  Rules 
jmd  Orders  -of  the  Court  for  regulating  the  Practice.  Course 
and  Charges  of  admitting  Attornies  under  the  Statute.  Al- 
teration of  Terms  and  Returns. 

B.II.  Of  Proceeding  in  the  Exchequer  ofPleas.,  with  and 
without  Prooess.  Proceeding  by  .Bill  against  Accountants 
and  Debtors  of  the  Crown,  and  Persons  in  Custody  of  the 
Warden  of  the  Fleet  without  Writ.'  Of  the  various  Process 
of  the  Court:  Capias  Quo  Minus;  the  True  Doctrine  of 


Venire  Facias  and  Distringas  ;  and  Subpsna,  Attachment, 
Commission  of  Rebellion,  Sequestration,  &c.  Of  putting  in, 
justifying,  and  opposing  and  allowing  or  rejecting  Bail  in 
open  Court  and  at  Chambers,  Town  and  Country,  by  the 
peculiar  Count  of  this  Court, 

B.  III.  Of  Appearance,  Pleadings,  and  Forms  and  Effect 
of  Pleading,  in  Exchequer  of  Pleas.  Interlocutory  Proceed- 
ings. Forms  and  Precedents  of  Proceedings,  with  personal 
and  local  Instructions  for  Official  Business.  Costs.  Taxation. 

B.IV.  Directions  (no-where  to  be  found  in  any  published 
Work,  except  the  Author's  recently  -published  Treatise  on  the 
Law  and  Practice  of  the  Exchequer)  for  proceeding  to  ob- 
tain the  Discharge  of  Fines,  forfeited  Recognizances,  Pe- 
nalties, &c.  by  order  of  the  Court  for  the  Relief  of  Parties 
charged  to  the  Crown  with  Debts  in  respect  of  such  Matters. 
— The  whole  forming  a  Concise  Summary  and  Explicit  Ma- 
nual of  Information  and  Instructions  for  Practical  Use,  me- 
thodically arranged  under  distinct  and  separate  Heads  for 
immediate  Reference  in  the  Press  of  Business,  assisted  by  a 
continued  Abridgment  of  the  Contents  in  the  Margin  of  the 
Pages.  By  George  Price,  Esq.,  of  the  Middle  Temple, 
Barrister  at  Law.    Irf  Royal  12mo.  price  14s.  boards. 

4.  A  TREATISE  on  the  PRINCIPLES  and  PRACTICE 
of  the  ACTION  of  EJECTMENT,  and  the  resulting  Action 
for  Mesne  Profits.  The  Third  Edition,  with  Considerable 
Additions.  By  John  Adams,  Serjeant-at-Law.  In  Royal 
8vo.  price  18s.  boards. 

5.  A  GENERAL  TREATISE  on  STATUTES,  their 
Rules  of  Construction,  and  the  proper  Boundaries  of  Legis- 
lation and  Judicial  Interpretation,  including  a  Summary  of 
the  Practice  of  Parliament,  and  the  Ancient  and  Moaern 
Method  of  Proceeding  in  Passing  Bills  of  every  kind  ;  with 
an  Appendix  of  Precedents,  Forms,  Rules,  and  Orders.  In 
Two  Parts.  Part  1.  Parliamentary.  2.  Legal.  By  Fortu- 
natus  Dwarris,  Esq.,  Barrister- at-Law.  In  8vo.  price 
12.  lis.  6d.  boards. 

6.  PARISH  LAW ;  being  a  Digest  of  the  Law  relating 
to  Parishes,  Churches,  and  Chapels;  Parish  Registers; 
Ministers  of  Churches  and  Chapels  ;  Vestries  and  Parish 
Meetings;  Churchwardens,  Parish  Clerks,  Sextons  and 
Beadles ;  Dissenters ;  Highways ;  Parish  and  County  Rates ; 
Watching  and  Lighting  Parishes ;  Weights  and  Measures  ; 
Disorderly  Houses ;  Militia  and  Jury  Lists ;  Justices  of  the 
Peace,  Constables,  Watchmen,  &o. :  Vagrants,  Lunatics, 
Overseers,  Guardians,  &c.  &c. ;  and  the  Relief,  Settlement, 
and  Removal  of  the  Poor.  By  John  Steer,  Esq.,  Barrister  • 
at-Law.    In  8vo.  price  lU  lit  boards. 
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